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THE STATE AND THE LAW 


An Address to the Haldane Society by The Rt. Hon. Sir Hartley 
Shawcross, K.C., M.P., Attorney-General. 


Waen I was reminded of the title of the subject on which, so your 
Secretary alleged, I had promised to talk to you, I felt sure that 
there must be some mistake. Surely the word ‘ and’ ought to have 
been ‘of’. I could talk at some length about the state of the law. 
About the shocking condition of the Statute Book and the need for 
codification and consolidation; about various measures of law reform 
which we are considering for introduction when Parliamentary time 
permits.: And I could animadvert in some detail in regard to the 
position of our case law, although I have no doubt I should get into 
hot water if I did. But I think that some day we shall have to 
consider whether it would not be a useful thing only to report the 
decisions of the Court of Appeal and the House of Lords. Although 
the danger is not nearly so great in this country as it has become 
in the United States, the number of reported cases is alarming: it 
leads to us all searching feverishly for some long-forgotten decision 
in a case which appears superficially to bear some resemblance to 
the one on which we are engaged. If you are sufficiently diligent, 
it is possible to find, in the jungle and wilderness which has been 
said to characterise some branches of our law, an authority for 
almost any proposition that you like to put up. But, as Lord 
Dunedin said, the mere citation of authorities is inimical to clear 
thought, and I always remember with affection, if I do not always 
practise, the lesson Mr. Justice Swift taught me—and I learnt many 
lessons at his feet, not all repeatable now—when he saw me arrive, 
armed with a large number of reports, and said: ‘ Mr. Shawcross, 
which of those twenty-five volumes contains your best case? Read 
it to me, for I shall not listen to any other’. 

I am to talk on the State and the law. That is a pretty wide 
subject. I want in the main to deal with one aspect of it, and that 
is the growing intervention of the Executive in matters which some 
people consider more appropriate for the Legislature or for the 
courts. Now I am, myself—and in all this I am expressing a purely 
personal view—not very much attached to any particular dogma 
about what the constitutionalists call the separation of powers. 
Whilst I have due reverence and respect for the law, I start from 
the proposition to which I think all Socialist lawyers must subscribe, 
that the State and the law are made for man. And I want to 
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see such a relationship between the State and the law, or, more 

accurately, I should say between the Executive, the Legislature and 

the Courts, as will promote the interests of the individual, not by 

protecting the privileges of the few to the disadvantages of the 

many, but by advancing the greatest good of the greatest number 

with the minimum of interference which, consistently with that, 

needs to be put on the activities and liberties of individuals. Now 

there was a time when I was greatly impressed with the fears which, . 
twenty years or more ago, some of our profession, associated then 
in a most unusual alliance with some of the professors, were express- 
ing about what they called the new despotism, and what was then 
regarded as the rising tide of bureaucracy. It is a curious vocabu- 
lary. The despotism was neither despotic nor new. As for 
bureaucracy, I never quite understood why it was that the business 
man who, whilst serving in the employment of some joint stock 
company, was always regarded as concerned only with promoting 
the welfare of the little man, became instantly, if he ever entered 
the civil service of his country, a bureaucrat whose one aim in life 
was to bury the little man under masses of orders and regulations 
and what not. But, all the same, I. was brought up on the pure 
milk of Dicey, and I was inclined to regard the constitution of this 
country as based fundamentally on the idea that, although there 
was an executive somewhere in the background, dealing with more 
or less routine matters, the rule of law depended on the omnipotent 
control of the Legislature over the formation and enactment of 
policy, and on the control of the independent Judiciary over the 
administration of what Parliament enacted. In truth, of course, the 
doctrine or dogma of a complete separation of powers never really 
applied to our constitution. Those who think that the present 
activity of the Executive and its encroachment into what, on the 
one hand may be regarded as the field of the Legislature, and on 
the other as the territory of the Judiciary, is some new thing, the 
invention of malevolent Socialists, would do well to remember what 
Maitland said about it sixty years ago or more :— 


‘ Tt is curious that some political theorists should have seen 
their favourite ideal, a complete separation of administration 
from judicature, realised in England—in England of all places 
in the world, where the two have for ages been inextricably 
blended. The mistake comes of looking just at the surface and 
the showy parts of the constitution ’. 

Now I am not going into the remote history of the matter, but 
after the Industrial Revolution, the gradual disappearance of the 
doctrine of laissez faire necessitated the development of more 
elaborate and effective organs of government, and resulted in the 
intervention of the State in an increasingly wide field of social 
activity. By the time the Arlidge Case came before the House of 
Lords in 1915, it was well recognised in the Supreme Tribunal that 
the whole trend of legislation was to sacrifice the rights of the few 
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in order to improve the position of the many, and that at the same 
time the Executive was undertaking functions which might hitherto 
have seemed more appropriate for the Judiciary. Thus the Lord 
Chancellor of the time was saying: 


‘There is no doubt that the question is one affecting . 
property and the liberty of a man to do what he chooses with 
what is his own. Such rights are not to be affected unless 
Parliament has said so. But Parliament, in what it considers 
higher interests than those of the individual, has so often inter- 
fered with such rights on other occasions, that it is dangerous 
for judges to lay much stress on what a hundred years ago 
would have been a presumption considerably stronger than it is 
today °’. 

And that great judge, Lord Shaw, was saying this: 

‘ But that the judiciary should presume to impose its own 
methods on administrative or executive officers is a usurpation. 
And the assumption that the methods of natural justice are 
ex necessitate those of courts of justice is wholly unfounded... 
in so far as the term “‘ natural justice’? means that a result 
or process should be just, it is a harmless, though it may be a 
high-sounding expression; in so far as it attempts to reflect 
the old jus naturale, it is a confused and unwarranted transfer 
into the ethical sphere of a term employed for other distinctions ; 
and, in so far as it is resorted to for other purposes, it is 
vacuous °. 

_ The point I am emphasising is that by that time, certainly by the 
end of the 1914-1918 war, it had become very obvious that the 
necessity for strong government was accompanied by the need for 
a civil service experienced in the technique both of preparing legis- 
lation for submission to Parliament, and of administering such 
legislation when its principles were enacted. Indeed, that had been 
‘realised from the time of the Liberal administration in 1906, and if 
anything was required to confirm it, the last war did so. Even the 
most bitter opponents of delegated legislation and of executive 
powers realised that in time of war at least, a great concentration of 
power in the hands of the Executive is necessary. The intervention 
of the State becomes, no doubt, less urgent and necessary in more 
normal times, but what was essential in time of war, does not 
become constitutionally wrong in time of peace. The fact is, that 
there is and never has been any clear-cut demarcation or division 
-of powers in our constitution between the Legislature, the Execu- 
tive and the Judiciary ; you cannot confine the powers of a unitary 
State in separate watertight compartments, and the extent to which 
you give .power to one or other of these three elements in our 
-constitution depends entirely on convenience and expediency in the 
circumstances of the time. No doubt if it was desirable or possible— 
and no one nowadays thinks that it is either—to return to the 
full- doctrine of laissez faire, you would increase the influence of the 
Judiciary and diminish that of the Legislature and the Executive. 
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If, on the other hand, you accept the view that the economic and 
social circumstances of our time necessitate increased intervention 
by the State, the provision of.services—health, education, insurance 
and so on, and the regulation of trade and industry, it follows that 
you must—I do not for a moment say reduce the power of the 
Legislature, but somewhat alter its exercise, and that you must 
increasingly submit the administration of the legislation which is 
passed to expert tribunals which are outside the hierarchy of the 
ordinary courts of law. Take first the position of the Legislature. 
Its function is less and less the actual initiation and detailed 
examination of legislation: its power is exercised, and very 
strongly and usefully exercised, rather in the direction of discussing 
the principles of each legislative enactment, the shape of which has ` 
often been greatly influenced, if not initiated, by the accumulated 
experience of the Executive, the Legislature retaining a veto over 
the way in which its details are worked out, and controlling the 
Executive in its administration. I am far from belittling what 
Parliament can do in the matter of detailed examination of Bills, but 
with the long and complex measures which present circumstances 
require the whole Parliamentary system would break down unless 
one had occasional use of the closure and increasing use of delegated 
legislation. An example of the necessity for the closure occurred 
in the case of the Transport Bill. In the Commons we spent 120 
hours on that Bill. If Members of Parliament had imposed a self- 
denying ordinance upon themselves, with, say, only two speeches 
on each side for each amendment, that should have provided ade- 
quate time. But as it was, if we had continued our discussions at 
the rate at which we progressed, without the closure, discussing the 
first four clauses, we should have been debating that Bill for two 
and a half years in Committee. i 
Obviously, where you have a measure, which the Government 
of the day consider urgent, you cannot allow its introduction to be 
delayed by unduly prolonged discussion in Parliament. We may be 
right or wrong about it; we consider we are right and that these 
measures for the public control of industry and so on are urgent. 
Parliament thinks that they are. If they are, they must be got 
through with reasonable expedition. One of the criticisms which 
the totalitarians make of the institutions of democracy is that they 
are too cumbrous and slow. Parliamentary democracy, if it is to 
survive, must adapt itself to the needs of active and strong govern- 
ment in periods of industrial and social change. Fortunately, the 
closure is rarely necessary. The other method by which Parliament 
does adapt itself is by increasing delegation of its powers. Provided 
Parliament exercises a proper scrutiny over the orders and regula- 
tions which are passed (and we proceed rather empirically on this, 
I dare say that as we go on we may improve our machinery for 
Parliamentary supervision and control), I see no danger in that. 
The orders are drafted by people who acquire a great deal of expert 
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knowledge, and the order-making power provides for a far more 
flexible and powerful administrative machine than if the full detaiłs 
of each measure had to be worked out in advance and incorporated 
in the original Bill. Solvitur ambulando is a useful principle 
in regard to the administrative problems which will arise in the 
application of these new Bills. The Indian Independence Act is, 
no doubt, a very exceptional ease, but it provides a good example 
of legislation that wouid have been utterly impossible if it had 
sought to do more than provide a framework within which full 
powers were delegated. I know that some learned people have 
occupied their time collecting examples of bad orders, incorrectly 
drafted or producing unintended results. With the many thousands 
of orders made each year, it is not difficult to do that, and for those 
who have nothing better to do, it is great fun. I would undertake 
that if you examined all the decisions of the courts—and remember 
that we require two appellate stages to keep the law right—you 
would find proportionately the same number of remarkable judicial 
decisions. But you do not condemn the Judiciary for that, nor do 
those who take an objective view condemn the practice of delegating 
wide legislative powers because it is sometimes inefficiently exercised. 
In the case of the bad judicial decision you may say the Court 
of Appeal provides a check, but what is the check on the proper 
administration of delegated legislation? 

There is the judicial check. It is true that the judicial check is 
progressively diminishing. That is a thing about which it is difficult 
for lawyers to take an objective view, but Parliament has felt that 
there are good reasons for taking the administration of certain 
classes of legislation more and more outside the province of the 
ordinary courts and placing it in the hands of expert tribunals. 
It is not much use railing at the Executive for that, for it is 
Parliament which, in its wisdom, has thought it right to adopt this 
policy. Nor is it a policy of the Socialist Parliament only. Over 
the past score of years, there has been an increasing tendency to 
strengthen the Executive as against the courts. There are two main 
reasons for that. The first is that administration in the interest of 
the many cannot be held up indefinitely whilst the rights of a few 
individuals are being litigated right through the hierarchy of courts. 

' If a clearance order, or a compulsory purchase order, or an order 

designating an area for one purpose or another under the Town 
Planning Acts—to take one class of case—is made, it is done 
because a Minister responsible to Parliament considers it in the 
public interest so to do. 

It may be observed in passing that when a Ministerial inquiry 
has been held into an important case, the report of it, fully minuted, 
together with the shorthand note (which is usually, though not 
always, taken) is given to the Minister, who takes a personal decision 
on it. It is a popular illusion that decisions on such matters, e.g., 
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town planning schemes, are taken not by the Minister himself, but 
by some anonymous civil servant. 

Of course, there will be individuals who object, and who, if they 
see some way of quashing the order, will take any legal points open 


to them to get it quashed. I do not complain of that: that is their - 


right. But the legal proceedings themselves may take the best part 
of a year to be decided:. And at the end, if the order is finally 
quashed on some technical ground, the whole process may have to 
be gone through again. There is often and inevitably an excessive 
legalism and technicality in dealing with these matters. Lawyers 
use all their skill and ingenuity in order to find some flaw in the 
procedure. That is their job. That sort of things leads to a 
certain jealousy of the courts by Parliament, and the result has been 
that in each succeeding Bill powers tend to be placed more and 


more exclusively in the hands of Ministers. The real sanction < 


against abuse is the political sanction. The powers of Ministers are 
to be exercised in the public interest. The courts have neither the 
information nor the desire to settle these questions of general public 
interest. That is political, and that is for Parliament, which can 
and does call Ministers to account. Further, there is adequate 
Parliamentary control over Ministerial orders from their inception, 
in that they are subjected to Parliamentary scrutiny as soon as they 
are made. When an order involves some new principle, it is the 
practice to provide that it shall not come into force until it has 
` Jain on the table of the House for forty days of Parliamentary 
sitting, and has then been the subject of an affirmative prayer that 
it be approved. When no new principle is involved, or in cases of 
urgency, the practice is to provide for the order to come into 
force immediately, but subject to it lying on the table of the 
House for forty days, during which time it may, upon a negative 
prayer, be revoked. But it is not only the delays and uncertainties 


of ordinary court procedure which has sometimes resulted in_ 


Parliament preferring administrative tribunals. I confess that when 
it was first proposed to remove Workmen’s Compensation from the 
- courts, I was a bit apprehensive about it. But I could not shut 
my eyes to the fact that the representatives of the workmen, the 
trade unions with enormous experience, were, on the whole, in 
favour of it. And when I look at the enormous number of reported 
decisions in Butterworth I am forced to the conclusion that possibly 
expert tribunals, working under central direction, may, even though 
not assisted by professional advocates,’ on the whole achieve equally 
just results far more cheaply, with far greater expedition, and with 
greater certainty. The atmosphere of waiting for a decision of the 
House of Lords, or wondering what decision on the same point 


1 The subject of professional representation of parties before tribunals is a vexed 
one; the intention is to avoid complication of the proceedings and a litigious 
atmosphere, and to prevent unfairness to ordinary people by letting the tribunal 
get overpowered by a rich party briefing a fashionable ' silk '. 
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anothér county court is coming to (familiar to any Workmen’s 
Compensation practitioner) will disappear. And after all, the 
function of the English court is not to arrive at absolute truth, 
absolute justice. As Maitland has said, the behaviour which is 
expected of the judge in different ages and by different systems of 
law fluctuates between two poles : 


< At one of these is the conduct of the man of science who 
is making researches in his laboratory, and will use all appro- 
priate methods for the solution ‘of problems, and the discovery 
of truth: at the other stands the umpire of our English games, 
who is there not in order that he may invent tests for the 
powers of the two sides, but merely to see that the rules of 
the game are observed ’. 
We sit in court not to discover absolute truth, but in order to 
answer the question ‘ How’s that?’ We try cases on the evidence 
which the parties adduce. It is not for the judge to probe further. 
The administrative tribunal is not always so restricted. I think 
we have got to face the possibility that where you have, say, new 
policies of social improvement to be carried out by central or local 
government agencies, where you are seeking rapidly to create new 
standards in a new field, where you want to secure consistency of 
decision over the whole country together with expedition, cheapness 
and finality, administrative tribunals developing a great expertise in 
their particular fields, may function as efficiently as the ordinary 
courts. At all events, Parliament is obviously of the view, as also 
are many distinguished lawyers, that many disputes arising from the 
. incursion of the State into the industrial, social and planning fields 
are entirely unsuited to decision by the ordinary forms of law, 
partly because of the number of cases to be decided, partly because 
of the expert knowledge required to decide them, partly for the 
other reasons I have indicated. And one might add that the reasons 
which have led the trading community to avoid—to an extent 
unparalleled in any other country—the ordinary machinery of the 
law have not been without their effect on the growth of 
administrative law. 

It cannot be over-emphasised that in proceedings of the class we 
are considering, the tribunal is not concerned to settle a dispute 
between private individuals, but to see how a policy, decided’ on by 
-Parliament, can be carried into effect, securing the greatest good 
for the greatest number, while doing the least injustice to the fewest. 

This is, I think, clear : administrative law and delegated legisla- 
tion have come to stay. There are many improvements which may 
‘be made in the system: in the nature and composition’ of the 


2 In many of the new tribunals, lay people can function as well as can lawyers. 
For example, any layman with common sense ani local knowledge is as well, 
often’ better, able to say what is a proper rent for a furnished house than is the 
most learned and astute lawyer. 
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administrative tribunals: in the Parliamentary checks over dele- 
gated legislation. But I utterly repudiate the view that, taken by 
and large, the present system has worked injustice or threatens our 
liberties. On the contrary, I believe that the methods we are using 


now have protected the fundamental principles of our constitution , 


from a breakdown which would, in some measure, have paved the 
way for some totalitarian system. 
In this connection it is worth remembering the discussion on 


French administrative tribunals which took place at the Anglo- 
French Legal Conference recently convened by the Law Society. It- 


has been the custom in this country to look with horror on French 
droit administratif, and to jeer at all French courts. But I think 
we should do well, before being horrified or jeering, to see if there 
is nothing we can learn from the French system. 

It is very easy to jeer and jibe at the civil servants: they 
cannot answer back, But, after close association with them at 
all levels during the past seven years, I am convinced not only of 
their probity, as we all are, of their ability, of their devotion to 
what is often exceedingly arduous duty, but of their keen sense of 
fair play and justice. Whilst we have those administrators, whilst 
we have a Parliament freely elected, and Ministers answerable to it 
for what they do, I do not myself think that we have anything to 
fear from the way in which our pliable constitutional machinery 
readapts itself to the changing circumstances of these revolutionary 
„times. And, after all, it is a little significant that at this very time, 
in spite of the congestion of the Parliamentary machine, we have 
overcome all the doubts and hesitations which have delayed action 
hitherto and taken steps to make the Crown as accessible a defen- 
dant under the ordinary law of contract and of tort as the subject 
is. We are seeking to open the doors of the courts wide to the 
little man in the ordinary claims of everyday life. And we are 
seeking, by our legislative and administrative machinery, to ensure 
that the collective interests and individual rights of the little man 


are not delayed or tarried by those whose vested interests would - 
seek to use the processes of the courts in order to obstruct the- 


implementation of those laws which it is the policy of Parliament 
to enact. 


A’ RE-EXAMINATION OFTHE DUTY 
OF CARE’ 


I 


Sky THE TORT OF NEGLIGENCE AFTER WOODS U. DUNCAN 


Tue recent-case of Woods v. Duncan* raises anew certain 
fundamental problems of the tort of negligence, and renders it 
necessary once more to examine the nature of the matters 
which must be proved to sustain an action of this kind. . For 
one effect of Woods v. Duncan is to re-emphasise that although 
the nature of the elements of an action of negligence has been 
“canvassed in a multitude of cases, and although negligence 
problems are in the forefront-of the court’s day-to-day work, 
no, settled method of analysis of such problems has been 
_reached by the courts." The rather dramatic facts of Woods 
v. Duncan, arising from the tragic loss of H.M. submarine 
Thetis, are sufficiently well known. They need not be can- 
vassed here again since the writer is not concerned with the 
merits of the holdings, or of the reasons contained in the 
judgments and speeches to which the litigation gave rise. The 
-present interest lies only in the diversity of the reasons given 


1 The present-article sprang from the important and challenging treatment of 
` this question contained in Chapter VII of Professor Julius Stone's recent 
work The. Province and Function of Law. The writer had the benefit of 
Professor Stone's invaluable assistance at every stage of its preparation. This 
assistance so unstintingly given took forms too numerous to set out, but in 
particular the writer must acknowledge his indebtedness to Professor Stone 
`- for many hours of stimulating discussion, and for revision of the drafts, which 
resulted in many points being added. 

(1946), 62 T.L.R. 283. 

The .duty problem has been the subject of keen juristic interest in recent 
"years, but scarcely on a scale warranted by its day-to-day importance. The 
, writer has found much of value in P. H. Winfield, ‘ Duty in Tortious Negli- 

gence’ (1984), 34 Col.L.Rev. 41 (on the historical development of ‘ Duty ' 

notions in negligence, and the function of Lord Atkin’s test); and L. Green. 
- ‘The Duty Problem in Negligence Cases’ (1928), 28 Col.L.Rev. 1014; (1929), 

29 Col.L.Rev. 250 (on the judging and language techniques involved in 

adequate ‘fulfilment of the courts’ creative function of determining whether a 

duty ‘(in what has later come to be known as Lord Atkin’s sense) exists in 

a.novel situation). ic ee 
See also generally, Glanville Williams, ‘ Negligent Contractors and Third 

Parties- (1942), 92 L.J.Newsp. 115; 124, 182, and F. C. Underhay, ‘ Manu- 

facturers’ Liability ’ (1986), 14 Can.Bar.Rev. 283, on the development of the 

British case law since Donoghue v. Stevenson, and Grant v. Australian 
. Knitting Mills. Other references will be found in later footnotes; as far as 

the writer is aware, however, the precise questions at the centre of the present 

article have not previously been considered at length. s 
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by some members of the House of Lords for arriving at an 
agreed conclusion concerning an agreed state of facts. For in 
this regard the speeches in Woods. v. Duncan carry into the 
tribunal of last resort the diversity of analyses long current 
in the courts. 

Viscount Simon stated“ that three things had to be proved 
for an action in negligence :—(1) that the defendant failed to 
exercise due care; (2) that the defendant owed to the injured 
man a duty to exercise due care; (3) that the defendant’s 
failure was the ‘cause’ of the injury in the proper sense of 
that term. His Lordship then proceeded to satisfy himself 
that in the case before the court the first two requirements had 
been met and finally approached what he described as the 
crucial question whether Cammell Laird’s negligence could be 
said to be the ‘ cause’ of the disaster.* In this connection he 
asked : 

Could Cammell Laird reasonably have in contempla- 
tion—the phrase is Lord Atkin’s in Donoghue v. Stevenson 
—that those on board when the trial dive was taking place 
would be put in mortal peril if those holes were blocked ? 

Having answered this question in the negative he dismissed 
the plaintiff’s claim. 

In the same case Lord Russell of Killowen stated, in the 
course of his speech, that assuming that Cammell Laird were | 
negligent and that their negligence caused the accident, the 
question would still remain whether they were in breach of a 
duty owed to Duncan and Craven. ‘ The answer to this question 
depends on whether they could reasonably be expected to 
foresee that the choking of the test-cock might endanger the 
lives of those on board, or cause the event which happened. 
In my opinion no such foresight could reasonably be expected 
of them °.° 

Both these law Lords therefore based their decision on the 
same ground of fact, namely that Cammell Laird could not 
reasonably have foreseen the accident. Yet the grounds‘of law 
were quite different. Viscount Simon, as we have just seen, 
thought that this involved that although the defendant was 
under a duty of care to the plaintiff, and although the defen- 
dant had been negligent, yet the defendant’s negligence was 
not the cause of the accident. Lord Russell of Killowen, on 
the other hand, thought that the result was that although the 
4 At p. 286. i 

5 P. 287. 
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defendant might have been negligent and that negligence might 
have caused the accident, yet he was under no duty of care in 
Tespect of that matter. 

Lord Porter’s approach was different again. He was 
prepared to acknowledge that a duty of care existed, and also: 








if the cause in ‘euiestion was a direr’ 
this, Lord Porter thought that thé % 
being that the defendants had not be 
. towards the plaintiffs. When we seca ok Panay 
this it is apparently again because they í Souldendtgpesohe 

have foreseen that the accident would ensue from the blockine 


of the test-cock. Thus he said °: PRIE 


But negligence in failing properly to paint a ship is not 
necessarily negligence towards all or any of those on board 
her. The two companies, no doubt, owed a duty to 
ratings and civilians, but would only be guilty of want of 
care towards them if the act or commission complained of 
would reasonably be anticipated as likely to cause them 
harm. No question of measure of damages arises here as 
arose in Re Polemis and Furness Withy Company, ({1921] 
3 K.B. 560; 87 T.L.R. 940). Your Lordships are 
concerned with the earlier question whether these defen- 
dants were negligent towards the two men whose widows 
are making a claim—a question similar in character to that 
discussed in Bourhill v. Young, [1948] A.C. 92.° Ought, 
then, Cammell Laird or the Bitumastic Company to have 
anticipated that the blocking of the test-cock would be 
an element of danger to anyone on board the ship, and 
to these two men in particular? I think not. f 


Not only Viscount Simon, and Lord Russell of Killowen 
- then, but Lord Porter as well, agreed that the action failed 
and that the fact which defeated the plaintiffs’ claim against 
- Caramell Laird was that these defendants ought not reasonably 
to have foreseen that their blocking of the test-cock would 
‘endanger the plaintiffs. From this fact, however, widely 
differing conclusions were reached as to the point in law at 
- which the plaintiffs’ claim broke down. 


7 P. 290. 
_ 8 P. 291. à 

> 9 Yet the law Lords in that case thought that they were dealing with the question 
„Whether the defendant owed a duty of care to the plaintiff. 
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II 


THE MYSTERY OF THE DUTY OF CARE 


So striking a divergence, in so eminent a tribunal, on such 
an everyday problem, makes urgent a thorough overhaul of the 
supposed nature of the elements of an action of negligence. 
The present article is intended as a contribution to the study 
of only one (though perhaps the most difficult) of these 
elements, namely, the requirement that the defendant should 
have been. under a duty of care to the plaintiff in the particular 


circumstances of the case. It is universally recognised that 


this is one of the elements in an action of negligence, although 
when we ask what is meant by the assertion that there must 
be a duty of care we immediately enter the field of controversy. 
Professor Stone, in his recent work on The. Province and 
Function of Law, challengingly posed the problem which 
inspired the present inquiry in the following passage: 


The nearest approach of the courts to a clear formula- . 


tion of the criterion for deciding whether such a duty exists 
is perhaps that of Lord Atkin in Donoghue v. Stevenson 


([1982] A.C. 562 at p. 580). He said that we owed a-duty © 


to persons in the position of ‘neighbour’ to us with 
regard to the subject-matter, and that all those were 
‘neighbours who are so closely and directly affected by 


my act that I ought to have them in contemplation as ` 


being so affected when I am directing my mind to the acts 


a re 


or omissions which are called into question’. A duty.. . 


towards the plaintiff then means that the defendant ought 
reasonably to have him in contemplation as likely to be’ 


affected by the conduct in question, in short, the defendant 


ought reasonably to have anticipated injury to him. But. 
is not that in any case one essential element of what is: 


meant by the req:.irement of negligence itself? It remains 


necessary even today to repeat the almost fifty-year-old . 


comment of the late Mr. Justice Holmes that the pre- 


requirement of duty in the above sense is . . . tautologous . 


with the definition of negligence itself. 


Professor Stone raised a number of consequential questions.’ 


If, for instance, the duty concept is tautologous ** with part of 


_ 10 (1946), 181-82. 


21 The word tautology in this connection is not used to indicate an identity 
between subject and predicate of the same proposition, but an identity between 
what is predicated of the duty of care and part of what is predicated of negli- 
gence. In other words, where A is co-extensive with XY and C or part thereof 
is co-extensive with XY, A and C are, for the purposes of this discussion. 
tautologous. 


Jan. 1948 “RE-EXAMINATION OF DUTY OF CARE 13 


that of negligence, how were we to explain the continued 
emphasis upon it in the cases? And, perhaps more important, 
what effect does its continued use by judges have upon the 
actual decisions which they reach? One explanation might be 
of course that Lord Atkin’s account of the duty requirement 
may not have been universally accepted, and it might turn 
out that the duty concept is only tautologous with the negli- 
gence concept upon that view. The learned writer recognised 
this possibility when he suggested that in so far as tests are 
laid down other than foreseeability for ascertaining the range 
of the superimposed duty, it ceases to be tautologous with 
negligence.'* These considerations point to the need of a 
re-examination of Lord Atkin’s view, and of the possible alter- 
natives which have been or may be applied, as the probable 
clue to the mystery of the duty of care. 


Il 
THE ATKIN TEST OF DUTY OF CARE: SUPPORTING AUTHORITIES 


Regarded as a rule of law, universally true, and capable of 
giving a result in the particular case by simple deduction from 
it, Lord Atkin’s principle, as expressed in his speech in 
Donoghue v. Stevenson,” has received support from judicial 


_ language in numerous cases. 


Outstanding is the decision of the House of Lords in 
Bourhill v. Young. Lord Porter there used language which 
must surely indicate complete reliance on Lord Atkin’s test. 


Professor Stone has kindly assisted me with the following note: ‘In The 
Province and Function of Law (1946, p. 182), I made a number of points. 
One was that there was a tautology between the negligence requirement and 
the duty requirement as defined by Lord Atkin. Further, insofar as courts, 
though finding negligence in a particular case, nevertheless hold that the 
defendant owes no duty, they cannot be drawing their conclusion from Lord 
Atkin’s principle as properly applied. I concluded that the duty of care 
concept as applied by the courts permitted and required creative judicial 
activity. This is, as I understand it, the starting point of your present 
inquiry, though I am now of the view that the explanation arises not from any 
circuity in Lord Atkin's test, but from its tautology in the above sense with 
negligence, and from the currency of competing versions of Donoghue v. 
Stevenson as explained in the present article ’. 

Leon Green observed the triple tautology of certain versions of the duty, 

' negligence and causation elements as long ago as 1928. See his ‘The Duty 
Problem in Negligence Cases’ (1928), 28 Col.L.Rev. 1014, 1029. He sought 
to explain the apparent anomaly as a device giving to the judge a preliminary 
check under the duty head to the jury's verdict under the negligence head. 
Sed. qu. 

cr P. H. Winfield, cit. supra n. 3, esp. at 62-66. 

12 J. Stone, The Province and Function of Law (1946), 182, n. 182. 
13 [1932] A.C. 562, 580. 
14 [1943] A.C. 92; [1942] 2 All E.R. 401, 410. 
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In the case of a civil action, [he said], there is no such 
thing as negligence in the abstract : there must be a neglect 
of the use of care towards a person towards whom the 
defendant owes the duty of observing care. And I am 
content to take the statement of Lord Atkin at p. 580 
as indicating the extent of the duty.” 


Lord Russell of Killowen likewise relied on Lord Atkin’s 
statement for determining whether the defendant was under’ 
a duty of care to the plaintiff. In Donoghue v. Stevenson 
itself Lord Macmillan used language which, although not so 
frequently quoted as Lord Atkin’s statement, would seem to 
have the same meaning. He said "°: 


In the daily contacts of social and business life human’ 
beings are thrown into, or place themselves in, an infinite 
variety of relations with their fellows; and the law can 
refer only to the standards of the reasonable man in order 
to determine whether any particular relation gives rise to 
a duty of care as between those who stand in that relation 
to each other. í 
It is respectfully submitted that the imposition of the standard 
of the reasonable man upon the defendant in all circumstances 
in which he comes into relations with his fellows is the same 
as requiring all persons to take reasonable care in the interests 
of their neighbours. 

In Bourhill v. Young, Lord Atkin’s principle was applied _ 
negatively to exclude the plaintiff’s claim, a procedure 
followed also in nervous shock in the Australian case of Chester 
v. Waverley Corporation | by Latham, C.J. But the reports 
are not lacking in examples of cases in which Lord Atkin’s 
principle has been applied positively to afford the plaintiff a 
-` remedy. Among these may be mentioned Cunard v. Antifyre * 
where under circumstances widely differing from the actual 
facts in Donoghue v. Stevenson, Lord Atkin’s principle was’ 
applied simpliciter. Again in Wilchick v. Marks**, Lord 


15 [1943] A.C. pp. 116-117. 

- 16 At p. 619. 

17 (1989), 62 C.L.R. 1, esp. 6, 10. 

18 [1933] 1 K.B. 551 (see especially the judgment of Talbot, J., at pp. 559-61). 
Cunard v. Antifyre was doubted in Shirvell v. Hackwood Estates, [1988] 2 
K.B. 577, but was followed in Taylor v. Liverpool Corporation, [1939] 3 All 
E.R. 829. See also Dozgis v. Pure Spring Co., [1983] 3 D.L.R. 384, and 
the intriguing case of Pawlett v. University of Alberta, [1934] 2 W.W.R. 
209. (Report not available to the writer, cited F. C. Underhay, article cited 
supra n. 3 at 809, where on Lord Atkin’s test the Board of Governors of the 
University of Alberta were held to be under a duty to take reasonable care 
to protect freshmen against injury at initiation ceremonies, the plaintiff having 
been driven insane by his initiation.) 


19 [19384] 2 K.B. 56. Cf. Hanson v. Wearmouth Coal Co. (1989), 55 T.L.R. 747. 


o 
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Atkin’s notion of liability dependent on ‘neighbourly ° 
proximity was utilised by Goddard, J. (as he then was) to 
grant a wayfarer a remedy against a landlord having a right 
to enter and repair, in respect of injury suffered through the 
defective condition of the premises. In Brown v. Cotterill ™, 
Lawrence, J., again specifically applying Lord Atkin’s test, 
along with the cognate test of Lord Macmillan already 
mentioned, gave a remedy to a child injured by a falling 
tombstone against those who erected the tombstone. ‘ Every- 
one’ he said, at p. 21, ‘is bound to take the care which the 
ordinary prudent man would take in the circumstances’. 
Again in Sharp v. Avery”, Slesser, L.J., relied on Lord 
Atkin’s principle to grant a remedy to a passenger on a motor- 
cycle’ which had crashed owing to the negligence of the 
defendant in executing an undertaking to the driver of the 
motor-cycle (on which the plaintiff was riding pillion) that 
he would lead the cycle safely on its journey. 


IV 


THE ATKIN TEST OF DUTY OF CARE: AUTHORITIES DEROGATING 
FROM THE TEST 


Yet, despite this accumulation of authority which has treated 
Lord Atkin’s test as a rule of law, and despite the fact that 
some distinguished writers have treated it as the only test 
available in our law,” the principle is emphatically in conflict 
with a number of cases decided since Donoghue v. Stevenson. 

One group of these cases proceeds on the view that Lord 
Atkin’s principle was wider than necessary for the decision 
in Donoghue v. Stevenson, and that it is therefore merely obiter 
and not binding. Thus Scrutton, L.J., stated in Farr v. 
Butters Bros.”* 


Apart from the general proposition stated by Lord 
Atkin, which is wider than necessary, the House of Lords, 
in my view, has very definitely limited in the case before 
it the point at which liability exists on the part of the 


20 (1984), 51 T.L.R. 21. 

21 [1938] 4 All E.R. 85, 90. i 

22 Notably Professor-P. H. Winfield in his article ‘ Duty in Tortious Negligence’ 
(1934), 84 Col.L.Rev. 41, esp. 58-66. The writer respectfully agrees with 
him that Lord Atkin’s test is tautologous with negligence and serves no useful 
purpose. A main difference, however, between his view and ours is that in 
our view Lord Atkin’s test is only one version of the duty of care concept; and 
that the other versions, however objectionable in other respects, are not mercly 
tautologous with negligence. 

23 [1932] 2 K.B. 606. 
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manufacturer to a person who ultimately uses the goods 
which the manufacturer has sold.** 
So also, in Herschtal v. Stewart & Ardern, Ltd., Tucker, J., 
preferred to grant a remedy to the plaintiff on a narrower 
statement of the principle in Donoghue v. Stevenson, and not 
to rely on Lord Atkin’s general words which, he said,” had to 
be interpreted in the light of the facts to which Lord Atkin 
was referring. ; 
In another group of these cases, decided since 1982, the 
actual decisions have rested even more directly upon a rejection 
of Lord Atkin’s principle as a universal rule of law. Outstand- 
ing among these is Otto v. Bolton *’ where one of Atkinson, J.’s 
two main grounds of decision was that the principle in 
Donoghue v. Stevenson was limited to chattels. 


That, [he said], was a case dealing with chattels and there 
is not a word in the case from beginning to end which 
indicates that the law relating to the building and sale of 
houses is the same as that relating to the manufacture and 
sale of chattels.” 
In short, Lord Atkin’s principle was simply ignored. In 
Dransfield v. British Insulated Cables, Hawke, J., decided 
that the accident the subject of litigation was caused by the 
negligence of those for whom the defendants were responsible. 
But he refused a remedy because the plaintiff could not bring his 
case within the ratio decidendi of Donoghue v. Stevenson as 
that judge understood it. 

Hawke, J.’s approach merits further elaboration as an 
alternative to Lord Atkin’s test which goes quite to the 
opposite extreme. In Hawke, J.’s understanding, the principle. 
in Donoghue v. Stevenson had to do with the liability of 
manufacturers of products to users of products and established 
the existence of a duty of the former to the latter.” As such 
it merely added to the list of types of situations which the law 
recognises as giving rise to a duty, and, in his view, the plain- 
tiff failed because he could not bring himself within one of’ 
these types of situation in which a duty had been historically 


24 P. 614. 

25 [1940] 1 K.B. 155. 

26 At p. 160. 

27 [1936] 2 K.B. 46. 

28 [1936] 2 K.B. 46, at pp. 54-55. 

29 [1937] 4 All E.R. 382. 

30 Cf. on this point Daniels v. White, [1988] 4 All E.R. 258, per Lewis, J., at 
. 261. 


p. 26 
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laid down, and to which Donoghue v. Stevenson merely added 
one item. 

There is more than a hint of this same approach in the 
House of Lords decision in Brackenborough v. Spalding Urban 
District Council," which is regarded by Dr. Stallybrass °? as 
having established an exception to Donoghue v. Stevenson. 
In that case Lord Russell of Killowen argued that there was no 
authority in favour of the plaintiff over the centuries, and 
that he was not prepared at this late stage to create one. 
Lord Wright also seems to have based his judgment on the 
results of his investigation into the question whether 
historically a duty was owed by market owners to members 
of the public. Yet, on Lord Atkin’s test, if that test were 
a rule of law, there may well have been little difficulty in 
holding that the market owners ought reasonably to have had 
in contemplation that the public might be affected by their 
omission, and therefore owed a duty to members of the public. 

Many further examples might be added, but enough ground 
has been covered to show that Lord Atkin’s principle is not 
always accepted on the authorities as a proposition of law of 
general application. We may now approach the various 
alternative tests suggested by the decisions. First, then, is 
the test to which the group of cases last considered gives some 
colour, that a duty exists only when the case falls within a 
historically given and closed list of duty-situations—an 
extreme of illiberality confronting an extreme of liberality. 


V 
TEST OF THE CLOSED LIST OF DUTY-SITUATIONS : UNTENABILITY 


This other extreme view, in contradistinction to Lord Atkin’s, 
rejects his contention that ‘ there must be and is some general 
conception of relations giving rise to a duty of care, of which 
the particular cases found in the books are but instances *.°* 
On this view the tort remedied by action on the case for 
negligence is, in effect, not really a single tort at all but a 
collection of as many torts as there are duty-situations 
historically laid down by the courts. Whether the plaintiff 
can succeed, even if all other elements of negligence are 
present, will depend upon his bringing his case within some 
particular duty-situation. 


31 [1942] A.C. 310. 
32 Salmond on Torts, 10th ed., 1945, 561. 
~ 33 Lord Atkin in Donoghue v. Stevenson, cit. supra, at 579-80. 
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By ‘ duty-situation’, in this context and throughout this 
article, the writer means a situation described by reference 
to the particular characters and relations of the parties 
involved in it, recognised by the courts as giving rise to a 
legal duty to take care. Such, for example, are the duty- 
situations of occupier and invitee, or of manufacturer or 
repairer of chattels and the user of the chattels, or of persons 
carrying out activities on the highway and other users of the 
highway. It is a short method of referring, with some 
particularity and correctness, to the specific set of concrete 
circumstances giving rise to the duty of care in the individual 
case.**# 

The extreme illiberal view may now be briefly defined as 
. that view which makes the existence of a duty-situation cover- 
ing the instant case among the closed list of duty-situations 
a prerequisite for success in an action of negligence. 

This view faces even greater difficulties as a proposition 
of law than does Lord Atkin’s view, and may even have to be 
regarded as discredited. Lord Macmillan stated in Donoghue 
v. Stevenson that ‘the categories of negligence are never 
closed’, the term ‘category of negligence’ being used | 
apparently in the context as equivalent to what we have here 
termed ‘ duty-situation ’. Defendants’ counsel in the Court of 
Appeal in Haseldine v. Daw advanced the view now under dis- 
cussion, to the Court, in the form of a submission that ‘ our law 
of negligence is nothing but a catalogue of particular duties, the 
list crystallised forever ’. Scott, L.J., gave him but short shrift, 
and dismissed the submission as inconsistent with the majority 
opinions in Donoghue v. Stevenson and with that decision 
itself.” Evatt, J., in Chester v. Waverley Corporation attacked 
the same view as exemplified in the judgment under appeal from 
the Supreme Court of New South Wales. There the plaintiff- 
had suffered shock after coming on to the roadway to look for . 


38a The elernents in any particular duty-situation have to be derived from the 
course of decision. In a case of first impression’ in which the facts are a, b, c, 
d, e,..., the court (assuming the subsequent part of the present article to 
be well founded) may decide that the facts do or do not constitute a duty- 
situation. If the court decides that they do, then, as far as the actual decision 
goes, it is left uncertain which of those elements are relevant to the duty- 
situation. In later cases where only a, b, c, d of the above facts are present, 
the problem will arise directly for decision as to elements e to n. And so. 
from the stream of decisions, the elements essential to create the duty-situation 
may ultimately emerge. 

‘In other words, the problem of precise definition of a duty-situation, once it 
has been recognised in a leading case, is a particular example of the problem 
of ascertaining the ratio decidendi of a leading case. Cf. J. Stone, The Provinee 
and Function of Law (1946), 187-190. 

34 [1941] 2 K.B. 348, at pp. 359-363. 
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her . lost child, where she remained until his body was 
recovered from a trench dug by the defendants on the roadway, 
in which he had drowned. The Supremé Court had found 
against her, on the ground that she was not present in the 
character of a wayfarer startled by a distressing sight. In 
other words she could only succeed if she could bring her case 
within the duty-situation already existing in connection with 
user of the highway.* 

The difficulties of the extreme illiberal view are, moreover, 
not limited to these direct judicial attacks. For that view is 
also clearly inconsistent with the body of authority already 
examined setting up new duty-situations by the application of 
‘Lord Atkin’s principle. 

_ Valiant efforts, however, are still made by at least one 
learned writer to establish the extreme illiberal view. Mr. 
P. A. Landon has recently asserted it in the form that ‘ the 
duty to be careful only exists where the wisdom of our 
ancestors has decreed that it shall exist’. And he supports 
this bold if belated faith by stressing the words we have 
italicised in a passage from Lord Atkin’s speech in East Suffolk 
Catchment Board v. Kent.*® The relevant passage was that 
“every person .. . is under a common law obligation to some 
persons in some circumstances to conduct himself with reason- 
able care so as not to injure those persons likely to be injured 
by his want of care’. The learned writer reads this as a 
qualification by Lord Atkin on his own principle in Donoghue 
v. Stevenson. 

But, with respect, it scarcely seems safe to impute to the 
noble lord so radical a change of outlook on the basis merely of 
the incidental words in a dictum in a dissenting judgment.*” 
And, furthermore, Lord Atkin may have meant by his words 
‘to some persons in some circumstances ’, merely to stress 
that when a duty (in his sense) is owed, it is a duty relative 
to the persons and to the circumstances and not in vacuo. 

--Even, however, if Lord Atkin did mean to suggest possible 
limitations on his principle in its application to some kinds of 
persons or circumstances, this stops far short of Mr. Landon’s 
proposition that the circumstances in which duties are owed 
(the ‘ duty-situations ’) are limited to those laid down by the 
wisdom of our ancestors. For between the view that Lord 


35 It may be noticed in passing that the English courts, e.g., in Haynes v. 
Harwood, [1985] 1 K.B. 146, have not restricted the particular duty-situation 
‘in question to include only wayfarers casually on the highway. 

se [1941] A.C. 74, 89. Mr. Landon’s note is in (1941), 57 L.Q.R. 179. 

37 Cf. W. Friedmann, note (1942), 5 Mod.L.Rev. 144. 
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Atkin’s principle is universally true and the view that there, 
is a closed list of duty-situations there lie other possible 
alternatives. These now fall to be explored. . 


VI 


LORD ATKIN’S TEST AS VALID SUBJECT TO ‘ EXCEPTIONS ” 
BASED ON AUTHORITIES DECIDED BEFORE 
DONOGHUE V. STEVENSON (1982) 


It may be, for instance, that Lord Atkin’s principle is in 
general valid but that it admits of exceptions, namely, the cases 
where it had been laid down ‘historically ’ prior to Donoghue 
v. Stevenson, that there is no duty of care in the particular 
situation, that is, that it is not a legal duty-situation. This 
view would involve the position that the list of exceptions to 
Lord Atkin’s principle was crystallised for all time when 
Donoghue v. Stevenson was decided. 

Many of the recent cases could be explained on such a 
modified prineiple. The group of cases identified above, such 
as Cunard v. Antifyre,** as applying Lord Atkin’s principle | 
simpliciter, could thus be regarded as instances of the main 
rule; while cases like Otto v. Bolton ** (as to which P. H. Win- 
field has pointed out that as a result of.a line of authority 
through Cavalier v. Pope ‘things had gone too far by 1982 
for the House of Lords to put matters right °) might be treated 
as examples of the exception. On such a principle too, the 
undoubted continued authority of some cases mentioned by 
Mr. Landon such as Derry v. Peek can be explained. So too, 
continued absence of liability of local authorities for non-repair 
of a highway, and of the owner of animals mansuetae naturae 
for damage resulting from their escape on to the highway, 
might be explained as decided before Donoghue v. Stevenson 
and now sanctioned as exceptions. 

The mind, however, recoils from the suggestion that these 
exceptions should depend on the accidental fact of the existence 
of authority prior to 1982. Moreover, if, as some writers 
suggest,*° the facts of East Suffolk Catchment Board v. Kent * 
fell within Lord Atkin’s general principle, and if, as appears 
to be the case, the court was not prevented by any authority 
on all fours with that case from granting a remedy to the, 


38 Supra, n. 18. 
39 Supra, n. 27. 
40 E.g., Mr. Landon, cited supra, o. 36. 
41 Supra, n. 36. 
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plaintiff, that case may have to be taken as establishing an 
exception to Lord Atkin’s principle in a situation not judicially 
passed upon prior to 19382. Further, if, as has also been 
suggested,*? the facts of Brackenborough v. Spalding U.D.C. 
fell within Lord Atkin’s principle, and if, as again appears 
to be the case, there was no square authority forbidding a 
remedy to the plaintiff, then this latter case is also an 
authority allowing the post-1982 establishment of exceptions 
to Lord Atkin’s principle, and militating against the view 
that only exceptions established by cases decided before 
Donoghue v. Stevenson may derogate from the principle.” 

Perhaps, however, the most patent, and even startling 
assertion of the power of the courts to create post-1932 excep- 
tions to Lord Atkin’s principle in cases which they deem novel 
is to be found in the recent decision of the High Court of 
Australia in Shaw Savill & Albion Co., Ltd. v. The Common- 
wealth.“ This was an action against the Commonwealth, 
under a special statutory provision rendering the Common- 
wealth liable for the torts of its servants, in respect of the 
alleged negligence of the master of one of H.M.’s Australian 
ships in running down the plaintiff’s vessel. The defendant 
pleaded that the accident occurred in the course of actual 
military operations and the plaintiff demurred. The demurrer 
was over-ruled by the court on the ground that no duty of 
care arose in such circumstances. The court did not have 
before it any authority dealing with civil liability for negligence 
on the part of the King’s forces when in action, but felt bound 
to exclude the duty of care on grounds of ‘ reason and policy ’. 

It is to be carefully observed that the High Court did not 
accept the view that the military operations might be a matter 
affecting the reasonableness of the conduct even if the duty 
existed, by which conceivably it might have reconciled its 
holding with Lord Atkin’s principle. Nor would the court 
accept the escape of leaving the defendant to plead necessity. 
What it did was to refuse altogether to judge the defendant 
by the standard of what a reasonable man would contemplate 
as affected by his acts. 

That refusal was nothing other than a refusal to allow 
Lord Atkin’s test for ascertaining the existence of a duty to 


42 E.g., by Dr. Stallybrass, supra, n. 82. 

43 The Spalding Case might conceivably be regarded, however, as being consistent 
with Lord Atkin’s principle, on the ground that the defendants were entitled 
to rely on the animals being taken care of by the owners, this negativing the 
* neighbour ’ relation presupposed by Lord Atkin’s principle, 

44 (1940), 66 C.L.R. 344. 
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be applied to a situation apparently within its terms. And 
it did this explicitly on grounds of ‘ reason and policy’. The 
case is the more striking, in that though some of its circum- 
stances were novel, the analogy was still very close to ordinary 
cases of negligent navigation where the existence of a duty- 
situation is unquestionable, whether on Lord Atkin’s or any 
other test. 


Vil 


LORD ATKIN’S TEST AS VALID SUBJECT TO EXCEPTIONS INCLUDING 
THOSE BASED OR TO BE BASED ON AUTHORITY DECIDED AFTER 
DONOGHUE U. STEVENSON 


If, then Lord Atkin’s principle allows of some exceptions 
(and this can scarcely be disputed at this stage), it must also 
be recognised that the possible exceptions are not on the 
authorities limited to cases where a duty had been negatived 
before 1982. The courts may also determine after 1982, and 
for the future, that no duty arises in a case deemed to be one 
of first impression even though on the face of it a duty would 
arise under Lord Atkin’s principle. 

There are, indeed, hints of such a formulation in the 
reports. For example, Scott, L.J., in Haseldine v. Daw” 
said that critics had fallen into the error of assuming that , 
Lord Atkin was intending to formulate a complete criterion. 
It was only one, although perhaps the most essential test. 
The same notion seems to be involved in the suggestion that 
Lord Atkin’s principle should be regarded as a ‘ valuable 
practical guide ’,*° Evatt, J., in Chester v. Waverley Corpora- 
tion * in examining whether the application of Lord Atkin’s 
principle to the instant case was ‘ forbidden ‘by law’, made 
perfectly clear by the very nature of his discussion that, by 
that phrase, he did not mean ‘ forbidden by cases decided prior 
to Donoghue v. Stevenson’. 

But the preferability of this kind of view does not depend 
merely upon the few instances of explicit judicial attention to 
this aspect of the duty problem. It seems to follow as the 
only possible view of those considered above, from the elimina- 
tion of the possible alternatives there seen above to be quite 
unacceptable. It follows, that is, from rejection, first, of the 
view that Lord Atkin’s principle is universally true, and second, 


45 Supra, n. 34 at 362. 
46 W. T. S. Stallybrass in Salmond on Tort, 10th ed. (1945), at 434. 
47 Supra, n. 17, at 24 et seq. 
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of the view that though it admits of exceptions, those excep- 
tions must be confined within those classes of case where the 
existence of a duty-situation was judicially recognised prior 
to Donoghue v. Stevenson, and third, of the view that there 
is a closed list of duty-situations. Apart from all else those 
“views conflict gravely with the decided cases; and this fourth 
view seems the only one thus far.examined which is consistent 
with decided cases. 

A court approaching a duty of care case after 1982 will 
find an important difference according to whether this fourth 
view is accepted, or one of the other views which we have 
termed unacceptable. The difference is this. Where such a 
judge is confronted with a case deemed to be one of first 
impression, and he finds that the plaintiff is ‘neighbour’ to 
the defendant within Lord Atkin’s test, he must eventually 
decide whether the case follows the rule or falls within some 
exception; and he must do so without the assistance of any 
general principle from which his decision can be deduced. 
In short it requires a creative choice by the court; and decision 
necessarily involves such a choice whether or not the court is 
conscious of its creative character. 


VIII 


TEST OF THE OPEN LIST OF DUTY-SITUATIONS 


This creative element, necessarily involved in the fourth view, 
is found even more prominently in the final alternative view 
now to be examined. This final view we may state in the 
following propositions. (It is assumed, of course, that the 
defendant has been negligent as regards the plaintiff, this 
causing the plaintiff’s damage, and that the question is whether 
a duty of care was owed). 

(i) There will be a duty of care where one has been laid 
down in the past, that is to say, where the type of situation 
in the instant case is a duty-situation. 

(ii) There will not be a duty of care where it has been laid 
down in the past that there is no duty of care in that 
particular class of case, that is, where the type of situation 
before the court is not a duty-situation. 

(ili) In all other cases the judge must decide whether there 
is a duty of care in accordance with his view of what is a 
‘proper adjustment of the various interests involved in that 
type of situation. 

This last view is equally maintainable on the authorities 
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with the preceding one. It is true that Lord Atkin’s test is 
not interposed in the process of decision on this final view. 
But since, on the view discussed in the preceding head, the 
court still has to choose between accepting Lord Atkin’s test 
and affirming the duty, and accepting some exception and 
negativing it, all the cases supporting that view would also 
support this final view. 

Moreover, it might be argued that this final view is prefer- 
able on a number of grounds. First, it frankly faces the 
judicial responsibility for a creative choice; whereas the 
preceding view conceals it somewhat, not only by emphasising 
its exceptional character, but also by inviting confusion with 
the view which limits the exceptions to those established prior 
to Donoghue v. Stevenson, no creative function being involved 
in this latter view. 

Secondly, and most important, the former view, taking as 
its primary inquiry whether the plaintiff and defendant are 
‘neighbours’ in Lord Atkin’s sense, continues the tautology 
between the duty concept and the negligence concept which 
we have seen to be involved in Lord Atkin’s view. In the 
result, its effect is to merge under the duty head two quite 
distinct questions—first, what the defendant as a reasonable 
man was bound to do or omit in the situation in which he 
found himself, and second, whether the situation was such 
that the defendant was bound to behave like a reasonable man 
in the interests of the plaintiff (or, second, in our short phrase, 
whether it was a duty-situation). f 

Finally, though historical continuity is itself no conclusive 
argument, it is not in itself objectionable. And Professor 
Winfield’s study of the history of the duty concept in this 
connection. seems to show that it is precisely thus, by creative 
decisions on particular situations and relations, by an ‘open 
list of duty-situations ’, that the courts built up the law as to 
duties to take care; and that it was not until Heaven v. 
Pender *® that the general test later adopted by Lord Atkin ' 
became ‘ firmly fixed’ as a competing doctrine.** 


48 11 Q.B.D. 503 (1883). 

49 See P. H. Winfield, op. cit. supra, n. 22, esp. 44-58, the words quoted being 
at 67. The learned writer traced the situation-to-situation movement in the 
early decisions on negligence through (i) Duties arising from a public calling, 
e.g., innkeeper, common carrier, apothecary or surgeon, attorney, farrier, 
ferryman, barber and carpenter; Gi) Duty arising from a public office; 
(iii) Duty arising from bailment; (iv) Duty arising from prescription or 
custom; (v) Duty arising from control of dangerous things. Then, moving 
into the period when the independent tort of negligence becomes recognised, 
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IX 


DANGERS ARISING FROM MUTUALLY TAUTOLOGOUS DEFINITIONS OF 
‘ NEGLIGENCE ’ AND * DUTY OF CARE’ 


It is submitted that in terms of the distinction here drawn 
one of the conflicts of judicial opinion which emerge from 
-Woods v. Duncan*° can be explained. Viscount Simon, in 
determining whether there was a duty of care owed by the 
defendants Cammell Laird to the plaintiffs, limited himself to 
the consideration whether the defendant was in one of the 
established duty-situations as regards the plaintiff. Having 
decided that ‘ Cammell Laird owed a duty to them, analogous 
to the duty owed by an occupier to invitees ’,*! he considered 
that the duty requirement had been satisfied. Similarly Lord 
Porter considered that the duty requirement had been satisfied.” 
But Lord Russel! of Killowen, following Lord Atkin’s approach, 
tested for the existence of a duty-situation by inquiring whether 
the defendant’s conduct was reasonable in the interest of the 
plaintiff. By that test he found in effect that the relevant 
duty had not been made out. On the view now being advo- 
cated, which avoids the tautology between the duty and 
negligence concepts, the procedure of Viscount Simon and Lord 
Porter is to be preferred to that of Lord Russell of Killowen. 
- Nor is the point merely academic. For though in the particular 
case all the Lords reached the same result the diverse mode 
of analysis is bound to yield its harvest of debate and 
confusion in later situations. 

The dangers arising from the tautology between the duty 
of care and negligence concepts extend even to the serious 
unsettling of the respective functions of judge and jury. On 
this matter Dr. Stallybrass** has offered the following 
stimulating observation. 

It is not always easy to distinguish the determination 
of the existence of the duty (which is for the judge) from 
the determination of the violation of the duty ** (which is 


new problems arise with the relation of contractual duties to ‘negligence ' 
“ duties, springing from the historical origin of contracts in assumpsit. 

Until Heaven v. Pender (1883), 11 Q.B.D. 508, as the learned writer 
points out, the duty notion of the Atkin type was barely even formulated. 
The duty element, though it is not explicitly discussed is implicitly attached 
to concrete situations and relations as illustrated above. In new situations 
absence of authority did not deter the courts from extending liability; but 
on the other hand they did not feel compelled to extend. 

50 Cit. supra. 51 Ibid. at 286. 

52 Ibid. at 291. 53 Ibid. at 288. 

54 In Salmond on Tort, 10th ed. (1946), 482, note (r). 

55 Dr. Stallybrass here uses ‘violation of the duty’ in the sense in which we 
have used the word ‘negligence’ as one of the elements in the tort of 
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for the jury). So in Camkin v. Bishop, a schoolboy of 
fourteen was injured by a lump of earth thrown by another 
schoolboy whilst they were ‘ragging’ when helping a 
local farmer. The headmaster was sued. It was held 
that the defendant was under no duty to see that the 
boys whilst: engaged upon such work were under super- 
vision. It might equally well have been held that the 
defendant was under a duty to take reasonable precautions 
for the safety of his pupils, but that there was no evidence 
to submit to a jury of a failure to perform that duty. 
Cf. Ricketts v. Erith B.C. (1948), 169 L.T. 396, where 
in the case of a child injured in a playground, Tucker, J., 
held that the duty of the school authority was that of a 
‘reasonably careful’ parent. 


On the present writer’s analysis the distinction between 
Camkin v. Bishop and Ricketts v. Erith Borough Council 
seems to be as follows. In the former case the court was not 
content to deal under the ‘ duty °’ head merely with the problem 
of establishing a duty-situation. (This would have been 
satisfied, assuming Ricketts’ Case to be rightly decided,*** by 
establishing the relationship of master and pupil between the 
defendant and the plaintiff, and that the accident occurred at 
a time when the relation was operative to vest control in the 
master.) Instead the court in Camkin v. Bishop appears to 
have gone on to-deal with additional circumstances which were 


negligence. It is respectfully submitted that the terminology used in the 
present article, though unsatisfactory in that it involves the use of the word 
negligence in two senses, viz., as the name of a tort and also as the name 
of an element in the tort, is preferable to the alternative adopted by 
Dr. Stellybrass. For terms such as ‘ violation of duty ', and ‘ breach of duty ' 
may seem to imply that under that head the only and the simple inquiry 
is whether the defendant’s conduct was in breach of a duty precisely and 
concretely laid down under the duty head. For this reason it tends to cause 
the distinction between the duty and negligence problems to be overlooked. 
For whether negligence is resolvable into mere breach of the duty owed, 
depends upon those very questions as to the nature of the concept of duty 
of care with which the present article is concerned. 

56 (1941), 165 L.T. 246. So cf. the extraordinary case of Pawlett v. University 
of Alberta cited supra, n. 18, where the Board of Governors of the University 
of Alberta were held liable to a student who had been driven insane in the 
course of the initiation ceremonies conducted by his fellow students. 

56a As to the difficulties of defining an intelligible duty-situation in some circum- 
stances, see Searle v. Wallbank (1946), 63 T.L.R. 24 at 26. 

It is assumed in the above reasoning that Ricketts' Case did correctly lay 
down the relevant duty-situation, as it emerged from the course of decision prior 
to that case. 

In the present view, where the case is one of first impression, the court has 
a discretion not merely as to whether it will establish a new duty-situation but 
also as to how narrowly or broadly it will define that situation, and consequently 
how much is to be dealt with by the judge and how much by the jury. 

If a duty-situation is found in such a case of first impression, its scope 
cannot be determined a priori, whichever of the tests of duty of care which we 
have termed acceptable is being used. See on the whole matter n. 33a above. 
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relevant to the question whether the defendant had acted 
reasonably in the duty-situation, as if that question were also 
part of the duty problem. Having decided that absence of 
supervision was reasonable, that court decided there was 
no duty. 

Now such a procedure stems readily from a definition of 
duty such as Lord Atkin’s, which is tautologous with the 
definition of negligence. And it is to be observed that, carried 
to its logical conclusion, it would eliminate the jury’s function 
altogether. On the other hand, if the duty concept is kept 
distinct from the negligence concept, it would have to be 
observed, with respect, that the court in Camkin v. Bishop 
ought not to have proceeded as it did, but should have adopted 
the procedure which Dr. Stallybrass argues that it might 
‘equally well’ have adopted. That is, it ought to have 
affirmed the duty but found that there was no negligence. In 
proceeding as it actually did in Camkin v. Bishop the court 
was able, by carrying analysis of the duty beyond the point at 
which the legal standard of reasonableness is laid down, to 
decide questions which (apart from a finding of ‘ no evidence °} 
should be left to the jury. 


x 


COMPETING VERSIONS OF THE TEST AS A LEEWAY FOR 
CREATIVE JUDICIAL CHOICE 


As we have seen, the view that Lord Atkin’s principle holds 
subject to exceptions, judicially established before or after 
1982, or in the future, is equally tenable on the authorities. 
with the last of the views we have considered, namely that 
there is a list of ‘ duty-situations ’, established by authority, 
within one of which the plaintiff must bring his case, or else 
persuade the court to add a new duty-situation to the list. 
Either view is tenable on the authorities: and for reasons 
already given the writer prefers the latter. But the important 
point is that only these two views are tenable on the authorities, 
and that both of them involve a creative choice by the judge. 
For both these tests Leon Green’s observation remains 
profoundly appropriate.°’ 
How does the stating of the problem in terms of duties 
enable a judge to pass judgment? Where shall he find 


57 See L. Green, ' The Duty Problem in Negligence ’' (1928), 28 Col.L.Rev. 1014, 
the quotation being from 28 Col.L.Rev. at 1024. Cf. J. Stone, The Province 
and Function of Law (1946). 
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the source of duties? Do judges find them ready made? 
Do they assume them? Do they create them, and if so ; 
do they create them in wholesale, or must each court 
create a particular duty which fits the particular case before. , 
it? So far as I have been able to discover, the common ` 
law courts have stumbled through the whole period of 
their existence without committing themselves on the 
inquiry. Perhaps it is a subject which is not to be talked 
about. We are clearly dealing with the very process by 
which law is generated 


Professor Green’s articles were a valiant and stimulating 
inquiry into the factors which should guide this vital phase of 
the judicial process in negligence cases. They were in effect a 
study in the application of theories of justice to negligence 
cases." Much work remains to be done in that inquiry 
especially after Donoghue v. Stevenson. The present interest 
however, lies in another question, arising from the necessity of 
-ereativeness in this field. It was hinted at in Professor Green’s 

_sentence: ‘ Perhaps it is a subject which is not to be talked 
about’. Our questions are—Why is it therefore that the courts 
appear to proceed in these cases as if they were merely applying 
existing rules of law? And how is this possible without explicit 
judicial recognition that decision is, in Lord Wright’s phrase, . 
* an act of will’? 

We may be permitted to offer a hypothesis based on the 
foregoing analysis. In this hypothesis the ambiguity of the 
requirement that there must be a duty of care in the particular 
type of situation plays a central role. Let it be supposed in 
the following discussion that the court is confronted with what ` 
it deems to be a novel set of circumstances and the question is 
to be decided whether the defendant owed a duty. Let it then 
be supposed that in such a case the court would be inclined on 
considerations of justice and policy alone, to grant a remedy 
to the plaintiff if the law permits. Now if the court in such a 


58 Professor Green was writing before Donoghue v. Stevenson, but he deals with 
what was later to become Lord Atkin’s test under the name ‘the danger 
test ', at pp. 1028 ff., in discussing Brett, M.R.’s cognate formula in Heaven 
v. Pender, 11 Q.B.D. 503 (1888), and Cardozo, J.’s acceptance of it in 
MacPherson v. Buick Motor Co., 217 N.Y. 382; 111 N.E. 1050 (1916). He 
finds that test defective as concentrating unduly on the danger factor, whereas 
(he points out) our law often prefers to sanction the creation of dangers if 
other compensating factors are present. He believes that the test for creation 
of these duties cannot be constrained even within so wide a formula, but 
involves in each type of situation the weighing inter alia of factors including: 
1. The administrative factor. 2. The ethical or moral factor. 3. The economic 
factor. 4. The prophylactic factor. 5. The justice factor. These factors are 
explained ibid. 1085-1045, and in the whole article in 29 Col.L.Rev. 250 cit. 
supra, n. 8. da 
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case were to accept Lord Atkin’s principle as universally true, 
it would find that it could apparently reach the solution to 
which it is inclined by mere logical deduction from that 
principle. Such are many of the decisions cited under 
Head III above as positively applying Lord Atkin’s principle 
as if it were subject to no exceptions. Let it be supposed, on 
the other hand, that the court would be inclined, on considera- 
tions of justice and policy alone to refuse a remedy ‘ if the law 
permits ’. Now, if the court, being so inclined, were to accept 


` the view that the requirement of duty of care means that the 


plaintiff must bring his facts within one of a list of existing 
duty-situations, historically established by earlier decisions, 
(Lord Atkin’s principle either being ignored, or dismissed as 
obiter) then it would find that it would reach the solution to 
which it is inclined by mere logical deduction from that 
conception of the duty requirement. 

On this hypothesis, we would have here an example of what 
Professor Stone has called ‘the single legal category with 
competing versions of reference’. What Professor Winfield 
has termed the two-fold nature of Donoghue v. Stevenson, 


- would be enabling later judges to derive from it at will a 


decision either way in the instant case according as they chose 


` as its ratio decidendi Lord Atkin’s principle, or some narrower 


principle, e.g., one limited to chattels, thus treating Danoghue 
v. Stevenson merely as adding a particular duty-situation to 
the existing list. In a novel type of case (meaning here as 
elsewhere in this article, a case deemed by the court to be one 


- of the first impression),°° indeed, where judicial creativeness 
- must operate, Lord Atkin’s test and the test of the closed list 
_ of duty-situations must inevitably (assuming negligence is 


-- established) yield opposite results. 


Thus far we have spoken in hypothetical terms. But it is 
submitted, with respect, that this account may represent the 
objective meaning of the divergent lines of authority from 
Donoghue v. Stevenson considered under Heads III and IV 
above. Sometimes, indeed, the free selection between the two 
competing versions is almost explicit. In Old Gate Estates v. 
Toplis “ the plaintiff had relied, to his loss, on a valuation by 
the defendant (a valuer) in circumstances in which the defen- 


_ dant should have foreseen the likelihood of such reliance. 


59 J. Stone: Province and Function of Law (1946), 179 ff. 


- 60 For the difficulties of judgment in determining whether facts are novel, see 


ibid., 187-190. 
61 [1989] 3 All E.R. 209. 
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There was no contractual relation between the parties. On suit 
against the defendant for negligence in making the valuation, 
Wrottesley, J., treated the case as one of the first impression.” 
The learned judge approached his problem on the basis that 
the decision was to be arrived at by the application of Donoghue 
y. Stevenson to a novel type of situation. 

He began ® by citing Lord Atkin’s principle as set out on 
p. 580 of the report of Donoghue v. Stevenson. He then 
proceeded : 


That, I think, is the passage upon which, not un- 
naturally, the plaintiffs rely in this case. However, it is 
always dangerous to take a passage out of its context, 
and to see whether any given set of facts can be brought 
inside that statement, and, if so, to say to oneself: ‘ Here 
is a cause of action’. That observation is, I think, 
applicable to the endeavour in this case to frame a cause 
of action upon that particular passage in the opinion of 
Lord Atkin. As a matter of fact, what was decided in 
M‘Alister (or Donoghue) v. Stevenson is, I think, quite 
clearly and succinctly set out in the headnote : 

‘ By Scots and English law alike, the manufacturer 
of an article of food, medicine, or the like, sold by him 
to a distributor in circumstances which prevent the 
distributor or the ultimate purchaser or consumer from 
discovering by inspection any defect, is under a legal 
duty to the ultimate purchaser or consumer to take 
reasonable care that the article is free from defect likely 
to cause injury to health ’.** 


Wrottesley, J., did not carry his preference for the re , 
note ratio decidendi to its full extreme. And, indeed, it would 
have been excessively difficult to show that the negligent fitting 


42 Perhaps unnecessarily since the case might possibly have been disposed of on 
the principle of Derry v. Peek to the effect that negligent misrepresentations 
do not give rise to an action in tort. Cf. W. T. S. Stallybrass in Salmond ; 
on Tort, 10th ed. (1945), 570. Derry v. Peek was not mentioned in the case. 

63 At p. 215. 

64 Glanville Williams, ‘Negligent Contractors and Third Parties’ (1942), 92 
L.J.Newsp. 115, 124, 182, admirably illustrates the difficulty of restraining 
the rule in Donoghue v. Stevenson within some narrow ratio decidendi which 
would reduce it to a mere additional item in the list of duty-situations. These 
articles are a gloss point by point on the narrower ratio contained, e.g., in 
Lord Atkin's speech .at 599 (as opposed to his wider test on 580). Dr. 
Wiliams’ survey shows that later cases have gone outside the range of the 
narrow ratio, often without definable limits, on the following major points: 
w as to whether only manufacturers are caught; (2) as to whether only 

‘products’ are caught; (8) as to whether the plaintiff must be a ‘consumer '; 

(4) as to how far the products must come in unchanged form to the 
consumer’s hands; (5) as to the absence of intervening inspection ; (6) as 
to whether the negligence must be in the ‘preparation’ and setting up; 
(7) as to whether damage must be to life or property only. 
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of a sidecar to a motor cycle, or the careless replacement of a 
wheel on a motor lorry (held to be within the Donoghue v. 
Stevenson principle in Malfroot v. Nowal and Stennet v. 
Hancock °°) came within the term ‘ manufacture . . . of food, 
medicine, or the like’. The learned judge therefore somewhat 
extended the headnote ratio to cover things dangerous to life 
or limb negligently created or put into circulation by the 
defendant. 


°- Even in this more liberal form, however, he was still setting 


up the closed list of duty-situations test, as against Lord 
Atkin’s test. When he chose the former he decided the case 
for the defendant by the application of his chosen version of 
the legal principle involved. Had he chosen Lord Atkin’s test 
he would also thereby have decided the case, but this time for 
the plaintiff, by the application of his chosen version of the 

- legal principle involved.*” But no compulsions of law dictated 
his choice of one version or the other, despite the fact that 
which version he chose decided the case. In substance the 
appearance of derivation of the decision from the version of 
the legal principle may conceal the fact that in the last resort 
.it was the learned judge and not any principle of law which 
dictated the judgment for the defendant. 

We are not here concerned to consider the desirability of 
the version adopted in the Old Gate Estates Case, though it 
has been subjected to notable criticism.** What we are con- 
cerned to show is only how the existence of competing versions 
simultaneously compels creative choice by the court, and yet 
conceals, by appearance of derivation from the version chosen, 

-~ the fact that the court was in no way compelled to derive its 
decision from that version, as opposed to another which would 
have yielded the opposite decision. 

This observation is only reinforced by the availability of 

` still other versions. In a recent New South Wales case it was 
suggested that ‘as a general rule the legal duty to take care 
to avoid causing injury to others which exists at common law 
is restricted to physical injury either to person or to pro- 
perty ’.°° And this view of the law of Jordan, C.J., was 
adopted by Macrossan, J., in the Queensland case of Sinclair 


65 (1985), 51 T.L.R. 551. 
66 [1939] 2 All E.R. 578. 
87 As a South African court in fact did on very similar facts in Perlman vV. 
Zoutendyk, S.A.L.R. (1934) Cap.Prov.Div. 151, not available to the writer 
. in the report, but cited in F. C. Underhay’s article cited supra, n. 3. 
88 See e.g., W. T. S. Stallybrass in Salmond on Tort, 10th ed. (1945), 580. 
69 Levi v. Colgate-Palmolive, 41 S.R. (N.S.W.) 48, per Jordan, C.J., at p. 50. 
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v. Cleary,” where a racehorse owner had sued the judge of a 
race for negligently failing to place the plaintiff’s horse first. 
It was held that Lord Atkin’s principle was not applicable to 
cases where the loss likely to accrue from the failure to take 
care was economic loss to the pocket of the plaintiff but not 
physical injury to his person or property, and that therefore 
there was no duty to take care in the case before the court. 
Such views can be related to the suggestion of Wrottesley, J., 
that Lord Atkin’s test is limited to cases of danger of injury 
to life and limb; they afford a somewhat wider version of that 
test extending the duty of care to cover physical injury to 
property as well as life and limb. They propose, on one 
interpretation at least, to limit it not by reference to specific 
exceptions for particular types of relationship, or by positing 
a closed list of duty-situations, but by subjecting it to a general 
limitation turning on the kind of damage to the plaintiff 
which ought to have been in the reasonable contemplation of 
the defendant. This is, of course, a logically possible version 
of the ratio of Donoghue v. Stevenson, as Professor Stone has 
suggested and it was an effective legal starting point for 
refusing a remedy to the plaintiff in some novel type of case 
such as the Queensland case under discussion. 

But it seems to the present writer less satisfactory than 
the more courageous methods of establishing exceptions to 
Lord Atkin’s principle by refusing to add to the established 
list, or of rejecting Lord Atkin’s principle altogether, and 
insisting that the plaintiff bring his case within the list of 
dity-situations as it exists, or as it ought now to be extended. 
There may well be strong grounds of policy (for instance to 
avoid a flood of actions by losing punters) for refusing a race- 
horse owner a remedy against the judge, yet it seems undesir- 
able to place a sweeping and rather strained and arbitrary 
limitation upon Lord Atkin’s principle merely in order to 
produce an exception for this rather special set of relations. 
For such a general limitation if followed in later cases in which 
interests of a different character are at stake, might dictate 
quite arbitrary and undesirable results. Suppose, for instance, 
that X, a manufacturer of underwear, has negligently per- 
‘mitted sulphites to remain in goods which he sells to distribu- 
tor Y. Y in turn sells them to retailer Z, who sells them to 
the ultimate purchaser; and the purchaser recovers against 
Z for breach of contract. According to Jordan, C.J.’s 


70 , p96] S.R. (Queensland) 74. Cf. De Yong v. Shenburn (1946), 62 T.L.R. 193. 
See J. Stone, op. cit. supra, n. 11 at 188. 
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interpretation of Lord Atkin’s principle, Z would have no 
remedy against X in tort, for there is no physical damage to 
Z’s property or person, nor could any have been reasonably 
contemplated by X. A manufacturer is not to expect a retailer 
- to wear the goods he purchases for his business.’* 


SUMMARY AND CONCLUSIONS 


The results of the present inquiry concerning the duty problems 
in the tort of negligence as it stands after Woods v. Duncan 
may therefore be summarised thus :— 

1. The continuing mysteries of the tort of negligence are 
strikingly seen in the fact that three members of the House of 
Lords in Woods v. Duncan who agreed that the defendant 
could not as a reasonable man have contemplated that his 
negligence might cause the plaintiff’s loss, each took a different 
legal ground for defeating him. One held that there was a 
duty of care towards the plaintiff and negligence, but that this 
negligence did not cause the loss. Another held that there 
was a duty of care, and that the defendant’s conduct was 
_-indeed the cause of the loss, but that the defendant was not 
_ negligent. And the third held that though there might have 
been negligence, and though that negligence in law might have 
caused the loss, still the plaintiff was not liable since the 
defendant owed him no duty of care. 

2. The inner mystery of the tort of negligence seems to lie 
in the concept of the duty of care. Two broad and largely 
opposed tests are concealed beneath that notion: 


(1) Lord Atkin’s test depending on whether the defen- 
dant ought to have had the plaintiff in contemplation as 
affected by his act. This gives a range of liability which 
is extremely wide—indeed as wide as the concept of negli- 
gence itself—for it is tautologous with that concept. 
There is much judicial language and authority apparently 
supporting this test simpliciter; though there is also much, 
referred to in the next two paragraphs, inconsistent with 
it, and preventing it being regarded simpliciter as a valid 
proposition of law. 


72 The writer therefore agrees with Dr. Glanville Williams’ criticism (article 
cited supra, n. 3 at 183) of the attempt to exclude economic loss as such from 
the principle of Donoghue v. Stevenson, merely because Lord Atkin at one 
point in his speech on p. 599 spoke of ‘injury to the consumer’s life or 
property `. 

‘We are not here concerned with the correctness of Jordan, C.J.’s version, 
nor with the likelihood of it being adopted. The strongest doubt cannot be 
concealed, however, as to whether the Privy Council would subject Grané 
v. Australian Knitting Mills, [1986] A. C. 85 to any such limitation. 
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(2) At the other extreme is the test for the existence 
of a duty of care which we have called ‘the test of the 
closed list of duty situations’. This on’a variety of 
grounds rejects or ignores Lord Atkin’s test. It would 
impose on a plaintiff the task of showing that the situation 
in which the defendant acted was one in which in the past 
the courts had raised a duty of care. This extreme view 
seems certainly untenable in view of cases like Donoghue 
v. Stevenson itself, and the many cases extending the 
ambit of Donoghue v. Stevenson on the basis of Lord 
Atkin’s test. 

8. The search for a rule which will reconcile the decisions 
lies somewhere between these two extremes. One possible 
rule explaining the authorities is that Lord Atkin’s test holds 
subject to exceptions. Despite some suggestions to the con- 
trary, these exceptions would have to include not only situa- 
tions where a duty had been negatived prior to 1982, but also 
those in which the courts have negatived a duty since then, 
‘or may negative it in the future. In any application of this 
modified test the court is inevitably faced, in a novel situation, 
with the necessity of making a creative choice in deciding 
whether to hold for the plaintiff under Lord Atkin’s test, or 
‘for the defendant under some exception. 

4, The holdings, as distinct from dicta, could also be 
explained on another test, which we have here termed ‘ the 
open list of duty situations’. On this view there is (as it 
were) a list of duty-situations, that is of situations already 
judicially held to raise the duty. In any later situation cor- 
responding to one appearing on the list the later court must 
find there is a duty. There is also (as it were) another list of 
situations already judicially held not to raise a duty, and 
there, too, the later court must follow in corresponding 
situations. But in any novel situation, that is such as does 
not substantially correspond to any already judicially pro- 
nounced upon, the list is still open for a determination either 
way. On this view too, therefore, the courts must necessarily 
make a creative decision, whether to raise or not to raise a 
duty. And their decision here, as well as under the last- 
mentioned test, is creative not only as regards the case at bar 
(since deciding it according to a rule created by that very 
decision), but also because the rule thus created will add a 
new item either to the list of duty-situations, or to the list of 
non-duty situations. 
~ 5. The tests stated in paragraphs 8 and 4 are the only ones 
tenable on the authorities ; and both of them necessarily involve 
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choice by the judge free of legal compulsion—what Lord 
Wright terms an act of will. As between them the latter may 
be preferable, as conducing to fuller recognition by the court 
of the creative responsibility which it cannot in any case 
avoid; as avoiding terminological confusion with some of the 
tests which are unacceptable on the authorities, and as avoid- 
ing the difficulties arising from the tautology of Lord Atkin’s 
test with part of the test of negligence. 

6. Despite the unacceptability on the authorities of the 
closed list of duty situations and of Lord Atkin’s test 
simpliciter, both are intricately embedded in the literature. 
They are available along with the more acceptable tests as 
competing versions of the legal test for the existence of a duty 
of care in the tort of negligence. The two extreme versions 
will, assuming there is negligence, inevitably yield opposite 
conclusions in a case with novel features. This is a main clue 
to the manner in which the courts are able to cover the creative 
activity necessarily involved in such a case with an appearance 
of merely applying to the present situation an existing rule as 
to the duty of care. The objective reality is that the choice of 
one version decides the case one way; the choice of the other 
the opposite way. And the law itself does not compel. the 
court to choose one version rather than another. Judicial 
freedom, too, is extended rather than otherwise by the existence 
of various subordinate versions within each version. 


W. L. Morison. 
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I 


THE principle pacta sunt servanda has an axiomatic signifi- 
cance in any system of the law of contracts. This principle, 
however, underwent a fundamental change, especially in recent 
times, under the influence of the so-called doctrine of frustra- 
tion of contract, according to which a supervening change in 
the circumstances under which a contract was concluded may - 
lead to the discharge of the contract and to the release of the 
parties from any obligation to fulfil their promises. Thus, the 
doctrine of frustration appears as a serious limitation of the 
axiomatic value of the principle pacta sunt servanda. Its 
theoretical foundation, however, still remains a problem with 
different aspects in the legal systems of the various countries, 
in the English legal system as well as in the systems of the 
continental countries. It is worthy of notice that an attempt 
was recently made by the framers of the new Greek Civil Code 
of 1946 (art. 388) to formulate a provision relating to this 
crucial problem of frustration of contract, an attempt which 
gave a legislative expression to the theory of continental. 
lawyers and to the experience acquired during the last decades 
in continental court practice. 

The problem of frustration had met a different fate in 
English law from the one it had in the legal wae of 
continental Europe.’ 

In English law the problem of the ‘ foundation of the 
contract °’ or of the ‘ basis of the contract’ arose for the first 
time in the so-called Coronation cases, in which, however, the 
problem was not solved in accordance with a general principle, 


1 See, for a brief comparative survey, H. Titze in Rechtsvergleichendes Hand- 
wörterbuch, Vol. 6, pp. 317 et seg. Also E. Rabel, Das Recht des Warenkaufs, 
I, 1936, pp. 353 et seq., and recently H. C. Gutteridge, Comparative Law, 
1946, pp. 66 et seq. See now also the contributions published in The Journal 
of Comparative Legislation, Vol. 28 (1946), parts iii-iv, pp. 1 et seg. 
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but a special solution was given in each concrete case. Later 
on, after the 1914-1918 World War, the practice of the English 
. law courts adopted the principle of the release of the debtor 
from his obligation for ‘ very special facts’ in case of super- 
vening change of circumstances. This was done on the basis 
of various theories, the principal of which were: the theory of 
‘implied term ’, the theory of disappearance of the foundation 
of the contract, the theory of failure of consideration, the 
theory of common mistake, the theory of quasi-contract, etc. 
‘The theory of the ‘implied term’ seems to be the leading 
theory in English and American case law and court practice 
as well as under the rules contained in the law Reform 
‘(Frustrated Contracts) Act, 1948 (6 & 7 Geo. 6, c. 40).? 
And a similar solution has been accepted by the Scandinavian 
legal systems, which in paragraph 24 of the Sale of Goods Act 
provides that the debtor may be released from his obligation 
- in case of impossibility of execution of the contract owing 
to a fact which could not have been foreseen by the parties 
when the contract was concluded. 

In the legal systems of France, Italy and the other countries 
of the so-called family of Latin legal systems, the problem of 
frustration of the contract has been connected with the problem 
of the existence of a fault on the part of the promisor. Only 
in the case of a ‘ cause étrangère qui ne peut lui être imputée ’ 
(art. 1147 of the French Civil Code) or of ‘ force majeure’ or 
“eas fortuit’ (art. 1148, French Civil Code), is the promisor 
released from his obligation. In all other cases of fault of the 
promisor the principle pacta sunt servanda is obligatory and the 
contract cannot be discharged. Simple difficulties of perform- 
ance, even when based on unforeseen facts, e.g., war, strike, 
etc., cannot lead to a release of the promisor’s obligation. 
This is in accordance with the general application of the prin- 
ciple of fault which is decisive under the legal system of France 
and of the other countries of the Latin family. This conception, 
however, is misleading. Frustration of the contract in cases of 
supervening change of circumstances has its special meaning 
irrespective of the fault of either party to a contract. The 
defects of this French and Latin conception are obvious today 
even in France, Italy and other Latin countries where the 


2 See Sir Arnold D. McNair; Legal Effects of War, 2nd ed. (1944), pp. 138 et seq., 
143 et seq.; P. H. Winfield in Pollock’s Principles of Contract, 12th ed. (1946), 
pp. 225 et seq., and literature and case-law mentioned therein; G. C. Cheshire 
and C. H. S. Fifoot, The Law of Contracts, 1945, pp. 366 et seg. For American 
Law see Williston, Contracts, §§ 1981 et seg., and Restatement of Contracts, 
§§ 454 et seq. 
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adherents to a so-called ‘ théorie de l’imprévision °™—accepted 
by the Conseil d’Etat but never by the Cour de Cassation !— 
support the. recognition of the power of the court to reduce the 
promisor’s obligation in cases of change in the circumstances 
under which the contract was made.’ 

The legal systems of the Central European countries arrived 
at the acceptance of the principle of frustration of contract in 
a different way. The problem of frustration of the so-called 
* reciprocal ’ contracts (gegenseitige Vertrige)—in which obli- 
gations are created on both sides—became acute, especially in 
Germany after the World War of 1914-1918, during the period 
of inflation and devaluation of the currency, when the principle ` 
pacta sunt servanda proved inadequate to meet the require- 
ments of transactions. Thus, for the first time, the principle 
pacta sunt servanda suffered a decisive rupture: the so-called 
clausula rebus sic standibus, the theory of ‘ presupposition ’ 
(Voraussetzungstheorie) of B. Windscheid, the theory of ‘ the 
basis of the contract’ (Geschiftsgrundlage) of P. Oertmann, 
lastly the wide application by the German ‘ Reichsgericht ’ of 
the rules contained in § 157 and § 242 of the German Civil 
Code and relating to good faith (Treu und Glauben) attempted 
successively to give a theoretical basis to the problem of frus- 
tration. Other theories adopted an ‘ implied condition ’ as the 
theoretical foundation of the frustration of the contract (see 
Leonhard, Allgemeines Schuldrecht des B.G.B., 1929, pp. 415 
et seq.) or spoke of a ‘ limit of sacrifice ° which can be claimed 
from the promisor under the principles of good faith (Heck, 
Schuldrecht, 1981, § 28 (8) and § 32). The prevailing opinion, 
however, adopted the solution applied by the ‘ Reichsgericht ’, 
which recognised the principle of good faith laid down in § 242 
of the German Civil Code as decisive for the solution of the 
whole problem. Thus, generally speaking, although unanimity 
is not to be found in theory and practice of the Central 
European countries, the problem of frustration of contract has, 
in these countries, led towards the broadening of the concep- 
tion of non-performance of the contract. Indeed, not only does 
supervening casual impossibility of performance release the 


8 See Planiol-Ripert-Esmein, Traité pratique de droit civil français, VI, Obliga- 
tions, Nos. 391 et seq.; Demogue, Traité des Obligations en général, VI, No. 
640, and the practice of the Conseil d’Etat and the Cour de Cassation mentioned 
therein. See also the so-called Loi Faillot of January 21, 1918. For the 
position of the problem in Italy see M. Andreoli, ‘ Revisione delle dottrine. 
sulla sopravenienza contrattuale ', in Rivista di diritto civile, Vol. 30 (1938), 
pp. 809 et seq. See now, in general, R. David in The Journal of Comparative 
Legislation, Vol. 28 (1946), parts iii-iv, pp. 11 et seq. 
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“ promisor from his obligation, but the ‘ excessive diffieulty ’ 
(übermässige Schwierigkeit, Unerschwinglichkeit der Leistung) 
releases him also, when the overcoming of such a diffculty 
cannot be demanded from the promisor reasonably or under 
the principles of good faith and of fairness in transactions. The 
result was that the conception of ‘ Unzumutbarkeit der 
Leistung’ became a new element in the theory of non- 
_ performance, and this element was formulated vaguely at first 
in article 269 of the Law of Obligations of Poland and in § 1150 
of the Second Hungarian Draft, but especially and more clearly 
in the Memorandum relating to the Law of Contracts drawn up 
by the Nazi Academy of German Law in 1986, in the Agree- 
ment of the German-Italian Committee for the legal relations 
between these two countries (Vienna, 1989), and lastly in 
articles 806 et seq. of the Italian Civil Code of 1941.‘ 

The gist and essence of all these provisions is that in cases 
_of an unforeseen change of the circumstances under which a 
contract was made and in cases of excessive difficulty in the 
fulfilment of an obligation, a right of rescission is recognised. 
At the request of the interested party, the court may either 
discharge the contract or reduce the obligation of the promisor 
to a reasonable extent. In general, it may impose alterations 
and modifications. upon the obligations arising from the 
contract—a, principle which presupposes the recognition of a 
broad mission of the judge, who, according to these provisions, 
is able to modify and even discharge a contract, although the 
ancient maxim, pacta sunt servanda, continues to retain its 
significance and to apply as a general rule. 

The acceptance of such a principle is a common requirement 
‘in Anglo-American and Continental legal systems of today. 
Its theoretical foundation, however, is not yet unanimous 
under the legal systems, theory and court practice of the 
various countries. Consequently the Committee of the Rome 
Institute for the Unification of Private Law, which in 19385 


4 For the conception of ‘ Unzumutbarkeit der Leistung ' see H. C. Nipperdey, 
Vertragstreue und Nichtzumutbarkeit der Leistung, 1921; for the Memorandum 
of the Nazi Academy, H. Stoll, Die Lehre von den Letstungsstérungen, 1936, 
pp. 67 et seq., 78 et séq., §§ 11, 21, 24, etc.; and for the Agreement of the 

` German-Italian Committee, J. W. Hedemann, ‘ Der Vertrag und die verander- 
ten Umstände ’, in Zeitschrift für ausléndisches und Internationales Privatrecht, 
Vol. 12 (1989), pp. 714 et seg. Also, in general, G. Simonetos, Das Recht der 
Leistungsstérungen nach dem Entwurf eines griechischen Zivilgesetzbuches 
und nach dem Entwurf der: Akademie fiir Deutsches Recht, 1988, and a con- 
tribution by the same author in Archeton Idiotikou Dikaiou, Vol. 7 (1940), 
pp. 333 et seq., where further references to literature and case law are made. 
See also E. J. Cohn in The Journal of Comparative Legislation, Vol. 28 (1946), 
parts iii, iv, pp. 15 et seq. 
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prepared a draft of an international law of sale for the League 

of Nations, was not able to propose any provision for an 

absolutely general solution of the problem of frustration." 

Thus, the formulation of a provision relating to the frustration 

of contract remained a national legislative problem for every 

country. And the framers of the new Greek Civil Code of 1940,- 
now in force since 1946,° tried to give a solution to this crucial 

problem by a provision contained in article 888 of the 
new Code. 


Il 


The rules contained in article 888 of the new Code have their 
own history, an interesting history under the system of the 
Roman law which was in force in Greece until the recent advent 
of the new Code. 

Indeed, the whole problem of non-performance of a contract 
was governed in Greece, before the advent of the new Civil 
Code, by the provisions of the system of Roman Jaw as_ 
developed in the teaching of the Pandectists during the 
nineteenth century. According to the teaching of the Pandec- 
tists, the principle of Culpa became the element which decided 
whether the promisor was responsible or not for damages in any 
case of non-performance of the contract. And this same prin- 
ciple of Culpa was also decisive in any case of impossibility of 
performance, provided the obstacle which hindered the fulfil- 
ment of the obligation was serious and not a simple difficulty 
which the promisor had to overcome.’ 

The problem, however, of frustration of contract owing to 
- excessive difficulties on the part of the promisor soon appeared 
before the Greek tribunals, first after the unfortunate war 
against the Turks in 1897, and then more acutely owing to the 
devaluation of currency following the World War of 1914-1918. 
The most distinguished Greek writers then tried to increase 
the number of cases of release of the promisor from his obliga- 
tion, through a broadening of the conception of impossibility, l 


5 Seo Projet d'une loi internationale sur la vente, Rome (1935), pp, 32 et seq.; 
Rapport sur l'activité de l'Institut International de Rome pour l'Unification du 
Droit Privé, 1938-9, p. 10; H. C. Gutteridge, Comparative Law, 1946, p. 67. | 

* On the history of the new Greek Civil Code of 1946 see P. Zepos in The Journal 
of Comparative Legislation, Vol. 28 (1946), parts iii, iv, pp. 56 et seq. 

7 See V. Arangio-Ruiz, Responsabilità contrattuale in Diritto Romano, 2nd ed. 
(1983); Jérs-Kunkel-Wenger, Römisches Privatrecht, 1985, §§ 108 et seg. 5 
R. Jhering, Das Schuldmoment im Römischen Privatrecht, 1867; Windscheid- 
Kipp, Lehrbuch des Pandektenrechts, 9th ed. (1906), II, § 264, and all the 
modern Greek literature mentioned at length by A. Gazis, The non-performance 
of the contract (in Greek), 1940, pp. 4 et seq. : 
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in order to cover also cases of unforeseen excessive difficulty of 
performance. The doctrine of the principle of good faith and 
the wide application it had been given in the Central European 
countries and especially in Germany were further introduced 
and supported by Greek legal literature. And finally some 
_ special laws were enacted which recognised the principle of 
frustration of a contract in cases of an unforeseen and super- 
vening change of the circumstances under which the contract 
was made, especially when the contract was made between 
private individuals and the Greek State as Fiscus." 

Notwithstanding, however, the opinion of Greek authors 
and the recognition of the principle of frustration or reduction 
of the promisor’s obligation in special enacted laws, the Greek 

tribunals did not adopt this principle as a general rule in cases 
` of non-performance of a contract. In fact only very few 
decisions of Greek tribunals adopted the release of the promisor 
from his obligation in cases of excessive difficulty of perform- 
' ance—and these decisions were chiefly issued by courts of first 
instance. Generally speaking, the practice of the Greek Courts 
of Appeal and of the Areopagus (Cassation Court) persisted in 
the acceptance of the principle of Culpa and until recently con- 
tinued to use this principle in order to decide whether or not 
. the promisor was responsible for damages in cases of non- 
performance. Conceptions like the ‘ excessive difficulty of 
performance’ or the ‘ Unzumutbarkeit der Leistung’, inde- 
pendently of the principle of Culpa, have never been adopted 
by the Greek court practice, even during the enemy occupation 
of 1941-1944, when the devaluation and annihilation of the 
currency value strongly demanded a different solution. 

The framers of the new Greek Civil Code were fully aware 
of all the movement around them in continental legal systems 
toward the adoption of unforeseen changes of circumstances 
and excessive difficulty in performance as causes of frustration 
of a contract. Consequently they tried to formulate a provision 
on the lines of the French ‘ théorie de l!’imprévision ° and of the 
German ‘ Unzumutbarkeit der Leistung’, which could be 
adopted into the whole system of the consequences of non- 


8 There are several articles favourable to the principle of frustration published 
in Greek periodicals by Professors C. Triantaphyllopoulos, G. Balis, G. Mari- 
dakis, A. Ligeropoulos, and others, and there were many special laws enacted 
recognising a reduction in rental or dameges, especially in contracts of letting 
and hiring and contracts of employment and services in which the Greek State 
was interested, e.g., Laws No. 409 of 1914, 842 of 1917, 5505 of 1932, etc.; see 
A. Gazis, op. cit., pp. 79 et seq. 
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performance of the contract, as laid down in the new Greek 
Civil Code. 

As a matter of fact, the whole problem of non-performance 
and of impossibility of performance in the law of contracts has 
been simplified in the new Greek Civil Code. Instead of the 
delicate and dangerous distinctions of impossibility (original, 
supervening, objective, subjective) under the Pandectistic 
theory and the German Civil Code of 1900 ($$ 306, 307, 280, 
275, 325, etc.) the Code has adopted a general rule that any 
culpable violation of the obligation by the promisor renders 
him responsible for damages (arts. 380, 835 et seq., 340 et seq., 
849 et seq., 360 et seq., 880 et seq., 383 et seq. of the new 
Greek Civil Code). Thus, the dangerous rule impossibilium 
nulla est. obligatio and the misleading distinction between 
objective and subjective impossibility, which formed part of 
the Greek legal system before the advent of the Code, have 
been abandoned in the new Greek Code. Moreover, the Code 
- has introduced some other alterations of, and additions to, the 

problem of non-performance, of impossibility and delay of . 
performance, among which undoubtedly the most significant is 
the provision of article 888 in regard to the supervening change 
of circumstances and the excessive difficulty in fulfilment of the 
obligation. 

Article 888 of the new Greek Civil Code runs as follows: 
‘In case of subsequent change in the circumstances on which ` 
the contracting parties, under consideration of the principles 
of good faith and of fairness in transactions, have mainly 
founded a reciprocal contract, the change being due to extra- 
ordinary and unforeseen events, and where because of such a _ 
change the obligation of the promisor—in comparison with the . 

_ obligation of the promisee—has become excessively onerous to 
him, the court may, at the request of the promisor, reduce his 
obligation to the proper extent, or decree the discharge of the 
contract as a whole or to the extent of the non-performed part. 
In the case in which the discharge of the contract has been 
decreed, all the obligations arising from it cease to exist, and 
the parties are mutually obliged to return all they have 
received according to the provisions relating to unjustifiable . 
enrichment ’. 

The essence of this provision was formulated as a general 
rule relating to all kinds of contracts (reciprocal or not) in 
article 94 of the draft to the new Greek Civil Code, and later in 
articles 225 and 226 of the draft to the Code of 1945—an article 
contained in the First Book of the Code, devoted to the 
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‘General Principles’. Undoubtedly this was the right place 
for such a provision. The First Book of the Code contains 
‘provisions relating to contracts in general, and the problem 
of frustration is a problem relating not only to the so-called 
‘ reciprocal * contracts but a problem common to any kind of 
contract, ‘ reciprocal’ or not. Hence, the framers of the draft to 
the Code of 1940 and later the framers of the draft to the Code 
of 1945 were right in including this provision in the Book of the 
Code relating to the General Principles. However, the text of 
- the Code of 1940, which after a strange development ° became 
the text of the Code of 1946, now in force in Greece, unfortu- 
nately adopted this provision in the chapter relating especially 
to the law of the so-called ‘ reciprocal’ contracts (art. 888). 
So that it is now the duty of the Greek court practice to widen 
the interpretation of article 888 and apply the rules it contains 
not only to ‘ reciprocal ’ but also to ‘ non-reciprocal ’ contracts, 
e.g., not only to contracts of sale, but also to gratuitous 
bailments. 

The gist of the rule contained in article 888 is that in cases 
of a supervening change in the circumstances under which a 
contract was made, where these circumstances constitute the 
basis and foundation of this contract, the court may decree the 
entire or partial discharge of the contract if, in its opinion, the 
performance of the contract should not be claimed. It is thus 
decisive for the application of article 388, (a) whether the 
circumstances under which the contract was made have 
changed, owing to extraordinary, supervening and unforeseen 
events, and owing to the fault of neither party, (b) whether 
the equilibrium of the two obligations arising from a reciprocal 
contract has been disturbed to such an extent that the 
promisor’s obligation has become excessively onerous to him. 
Literally, article 888 applies only in cases of an a posteriori 
(supervenient) frustration of the basis of the contract. The 
rule contained in article 888 must, however, equally apply in 
cases of excessive difficulty of performance existing at the time 
when the contract was made—a solution which emerges from 
the acceptance of the same general principle in both cases: 
the favour to the promisor and the respect for his sacrifice 
under the principles of justice and equity. Indeed, article 888 
contains a provision in which the principles of justice and 
equity have found their most characteristic formulation, and, 


9 See P. Zepos, ‘ The new Greek Civil Code of 1946’ in Journal of Comparative 
Legislation, Vol. 28 (1946), parts ili, iv, pp. 56 et seq. 
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_ being itself a limit on the application of the principle of 
pacta sunt servanda, it contains a provision which bears 
the seal and imprint of the other two fundamental principles 
which dominate any law of contracts, i.e., the principle of 
good faith, of justice and equity, and the principle of favour 
to the promisor. 

The limitation of the principle pacta sunt servanda, which 
is introduced by article 888 of the new Code into the Greek 
legal system, is accomplished through the court. Obviously the 
parties are free to settle their differences through a new con- 
tract in cases of supervening change of circumstances. Where, 
` however, such a new agreement is unattainable, the settlement 
of the differences arising from the supervening change of circum- 
stances is entrusted to the court. Indeed, as has been rightly 
emphasised, ‘ it may be best to leave the matter to the discre- 
tion of the courts to be dealt with in accordance with their ` 
view of the demands of justice in the particular circum- 
stances ’.!° The court then operates, at the request of the 
interested parties, as the ‘ reasonable third party ’, who, as in , 
the English legal system, ‘ would consider the effect of the 
supervening circumstances as altering the obligation of one or 
both of the parties to such an extent as to make the contract 


__ no longer capable of being enforced ’—an ‘objective’, not a 


€ subjective’, view in the formation of the opinion of the 
court, based on a ‘formative °? power (Gestaltungsmacht) of 
justice in general. In fact, the judge is supposed to. be not only 
an automaton in the application of a concrete legal system, but 
he also collaborates with the legislator and contributes to his 
task. He is a real interpreter of the system of law, who has not 
only to fill the ‘gaps’ in a given legal system but who is 
also able to make alterations and even a total change in the 
conditions under which the obligations arising from a contract 
are to be carried out. 

The results of this activity on the part of the court are, 
according to article 888, either an entire or partial discharge of 
the contract or a reduction of the promisor’s obligation to the 
‘proper’ extent. Article 94 of the original draft to the Code ` 
and article 226 of the draft to the Code of 1945 recognised, 
moreover, another alternative open to the court in case of 


10 See H. C. Gutteridge, Comparative Law, 1946, p. 67; P. H. Winfield, in 
Pollock's Principles of Contract, 12th ed. (1946), p. 227; Hedemann in 
eae fiir ausldndisches und internationales Privatrecht, Vol. 12 (1989), 


729. 
iL Bee P. H. Winfield, loc cit.; G. C. Cheshire and C. H. S. Fifoot, The Law of 
Contracts, 1945, p, 367, in fine et seq. 
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discharge of the contract; it enabled the court to hold that a 
promisor who has been released from his obligation was liable 
to pay ‘ reasonable damages’ in accordance with the principles 
of good faith and equity. This latter alternative, however, 
although very useful, was not included in the text of 
article 888, according to which the court may now either dis- 
charge the contract, partly or as a whole, or reduce the obliga- 
tion of the promisor to the proper extent. In the case of 
discharge of the contract as a whole, the frustration ‘ kills the 
contract itself and discharges both parties automatically ’.” 
Where the court decides in favour of a partial discharge of the 
- contract, that contract is partially void to the extent of its 
discharged part. Lastly, where the court decides for the 
reduction of the promisor’s obligation to the ‘ proper extent’, 
this reduction means an alteration of the contents and of the 
function of the contract, an alteration imposed by the court at 
its free discretion, in accordance with the principles of good 
faith, justice and equity. 

In case of discharge of the contract, the obligations arising 
‘from it cease to exist and, according to article 388, the parties 
are reciprocally obliged to return all they have received, and 
this return has to be in accordance with the detailed provisions 
of the Code relating to unjustifiable enrichment (Greek Civil 
‘Code, arts. 904-918). 

Thus, the general frustration clause contained in article 388 
_gives a solution to all the problems arising from the frustration 
of a contract which have been the subject of analysis and 
criticism both in the English and continental legal systems. 
In fact, the application of general clauses always involves a 
_ danger to any given legal system. However, the intervention 
of the court in the decision whether and how far a contract is 
to be discharged is a satisfactory solution to the problem of 
frustration. It is the only possible solution of a problem which 
arises from the requirements of a limitation to the principle 
` pacta sunt servanda. The solution of this problem must also 
` reckon with the possible corruption of promisors who may 


12 These are the words of Viscount Simon, L.C., in the Joseph Constantine Case, 
[1942] A.C. 154, 163; cf. A. D. McNair, op. cit., p. 157. 

13 See the rule contained in Fibrosa Spolka Akcyjna v. Fairbairn, Lawson, Combe 
Barbour, Ltd., [1943] A.C. 82, which overruled the rule contained in Chandler 
v. Webster, [1904] 1 K.B. 493, 499. Also see extension of the principle of 
the Fibrosa Case in the Law Reform (Frustrated Contracts) Act, 1943; ef. A. D. 
McNair, op. cit., pp. 157, 169; Cheshire-Fifoot, op. cit., pp. 375 et seq.; 
Winfield in Pollock's Principles of Contract, 12th ed., pp. 247 et seq., where 
also see notes on Scots Law, American Law, and modern Roman Law. 
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f easily accept obligations when they know that they can after- E 


wards be released from them in cases of excessive difficulty in’- ~ 


‘performance. Indeed, a certain corruption of promisors, in 
the sense explained above and a certain hesitation of promisees ~ 
to contract when they know that promisors may be released | 
“ from their obligations in cases of supervening change of circum- ` 

stances and of excessive difficulty in performance are the two 
main dangers accompanying every, solution leading to the .- 
. acceptance of the principle of frustration of contracts.. Conse- ~ 
quently, it is only by a reasonable application that article 888 
may become a useful and not a detrimental provision for the 
indispensable security in transactions. Indeed, article 388 


`. requires a certain degree of conservatism in its application by 


the courts if it-is to prove a really useful and successful — 
© provision.- o ai 


- THE INDIAN NATIONAL ARMY TRIALS 


Any discussion of the Indian National Army (I.N.A.) trials, 
1944-1946, raises problems of military law, constitutional law, 
international law and politics. Before considering the trials 
themselves a brief note is necessary of the history of the I.N.A. 
At the outbreak of the Pacific war there were approximately 
70,000 Indian troops in Malaya, and even before Singapore fell 
some 200 of them joined the Japanese under Major Fujiwara 
and took part in infiltration and propaganda activities. 
Singapore surrendered on February 15, 1942, and two days 
later the Indian troops were handed over to the Japanese as 
prisoners of war.! The Japanese transferred them to ‘ General ’ 
Mohan Singh—a captain in the 1/14th Punjab Regiment—who 
told them ‘ We are going to form an Indian National Army to 
fight for the independence of India. You must all join’.? 
' Recruiting for this purpose was conducted by means of 
propaganda speeches and physical violence.* 
The I.N.A. formally came into existence on September 1, 
1942,* with Mohan Singh as G.O.C., but he was arrested by the 
- Japanese in December,’ when the I.N.A. suffered a temporary 
eclipse." Matters were put on a new footing with the arrival 
in Tokyo of Subhas Chandra Bose in June, 1943. He immedi- 
ately assumed political and military leadership of the Indian 
independence movement, and on October 21, 1948, announced 
the formation of the Provisional Government of Free India 
which ‘ is entitled to, and hereby claims, the allegiance of every 
Indian. . .. We call upon the Indian people to rally round 
_our banner and strike for India’s freedom °.” Two days later 
the Japanese recognised the Provisional Government, promising 
f every possible co-operation and support in the Provisional 


1 For an account of this ceremony see Statesman (India), November 22, 1945; 
evidence of S. M. Babu Ram. 

2 Transcript of proceedings of court martial of Captain Shah Nawaz Khan and 
others. Opening address of Advocate General of India. 

3 See comments below on trial of Subedar Shingara Singh, 5/14 P.R. 

4 For documents relative to the ILN.A. see Formation and Growth of the I.N.A., 
edited Durlab Singh, Lahore, 1946. 

5 He remained in custody until after the Japanese surrender; under the policy 
concerning the I.N.A. he was not court martialled. 

‘6 An account of this period of difficulty appears in Jai Hind, the Diary of a 
Rebel Daughter of India. Bombay, 1945. pp. 18 et seq. 

7 J.N.A. Defence by Bhulabhai J. Desai, Delhi, 1946, p. 176. 
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Government’s efforts to attain its object: Complete Indepen- 
dence of India’.* On October 25, 1942, the Provisional 
Government of Azad Hind (Free India) declared war on Great 
Britain and the United States of America. Within a matter 
of days Germany, Italy, Burma, Thailand, Croatia, Man- 
chukuo, ‘ free ’ China and the Philippines accorded recognition, 
while felicitations and a large financial gift were sent by Irish 
Republicans,’ and I.N.A. sources assert that Bose received: a 
message of congratulation from the Government of Eire.’° 
Shortly after this General Tojo announced that the Andaman 
and Nicobar Islands were to be ceded to the Provisional 
Government as Indian territory.™ Although the administra- 
tion was not free from Japanese interference, the Indian 
authorities were also made nominally responsible for the 
administration of the area round Kohima, captured by the 
Japanese in 1944, and printed their own stamps for the region, . 
although these were never issued for use.’ In January, 1944, 
I.N.A. forces were in action in the Kohima-Imphal area, but 
fell back when the Japanese retreated. By March, 1945, vast 
numbers of their officers and men were in British hands, and 
with the capture of Rangoon, May 38, 1945, the I.N.A. virtually 
ceased to exist, although some activities continued until the 
surrender of Singapore. 7 

During 1943 and 1944 courts martial were taking place in 
India of those persons who had formerly belonged to the Indian 
and Burman armies, but had -been captured fighting in the 
ranks of the I.N.A., or working on its behalf. At this time 
the fate of I.N.A. personnel did not involve any politiċal issues 
or sympathies, for the attitude of the political leaders of India 
is well seen from a remark by Pandit Nehru: ‘ Three years 
ago I was asked in Calcutta what I would do if Subhas Bose 
led an army into India on the plea of liberating India. I 
replied then that I would not hesitate to resist this invasion 
even though I did not doubt that Subhas Bose and his Indian 
colleagues and followers were motivated by the desire to free 
India and were in no way mere tools of the Japanese. Never- 
theless, they had put themselves on the wrong side and were 


8 Jai Hind, p. 69. 
9 Jai Hind, p. 78, 

10 Deutsche Allgemeine Zeitung, December 3, 1948, quoting Domei News Agency 
report, December 2, 1943, of message of thanks from Bose. The London office 
of the High Commissioner denies that the Government of Hire sent any stich 
message to Bose. 

11 Exhibit UUUU, Shah Nawaz Case, cited in Desai, l.c., p. 18. 

12 Stamp Collecting, London, November 10, 1945. Used by Mr. Desai as 
evidence of civilian governmental] activities, Desai, l.c., p. ZL. 
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functioning under Japanese auspices. No person could come 
to India in this way under such foreign auspices. Therefore, 
whatever the motive behind these people they had to be resisted 
in India or outside °." 

In these early trials the charge sheets were comparatively 
simple and the evidence fairly straightforward, while few 
problems of law were involved. Generally speaking, the charge 
was of Committing a Civil Offence contrary to section 41 of 
the Indian Army Act (I.A.A.)* or section 41 of the Burma 
Army Act (B.A.A.),"° as the case might be. The particular civil 
offence alleged was Waging War Against the King contrary 
to section 121 of the Indian Penal Code (I.P.C.)** and the 
Burma Penal Code” respectively, the penalty for which is 
death or transportation for life, and liability to a fine. There 
is no offence of treason under the Indian Penal Code and 
‘ waging war’ serves in its place. The words ‘ seem naturally 
to import a levying of war by one who, throwing off the duty 
of allegiance, arrays himself in open defiance of (his) Sovereign 
` in like manner as a foreign enemy would do’.** ‘ Waging’ 
is used in the same sense as is ‘ levying’ in the English statute 
of 1851.!° In this connection it must be borne in mind that 
‘an assembly armed and arrayed in a warlike manner for any 
treasonable purpose is bellum levatum, though not bellum 
percussum. Lifting and marching are sufficient overt acts 
without coming to a battle or action °. To constitute the 
offence no specified number of persons is necessary, and so an 
individual found carrying arms on behalf of the enemy may be 
charged with waging war contrary to section 121. 

An interesting line of defence was attempted in one of the 
I.N.A. courts martial that took place towards the end of 1944. 
In that case, a member of the Burma Frontier Force who had 
been left behind when the British withdrew from Myitkyina 
was the accused. That particular Force was part of the Bur- 
mese police forces and was disciplined in accordance with the 
Burma Frontier Force Act, 1987.71 After the Government of 


13 Hrom speech by Nehru reprinted in Patriots not Traitors, edited by D. Y. Dev 
(New Delhi, 1945), p. 3. 

14 India Act, No. VITI of 1911. 

15 The I.A.A. was made applicable to the Burma Army by the Government of 
Burma Adaptation of Laws Order, 1937 (S.R. & O., No. 265, 1987, p. 19), and 
the Burma Laws Adaptation Act, 1940. 

18 India Act, No. XLV of 1860. 

17 The I.P.C. was extended to Burma by S.R. & O., No. 265, 1987, p. 70. 

18 Indian Law Commission, 2nd Report, s. 10. 

19 25 Edw. 3, st. 5, c. 2. 

20 Law of Crimes, by Ratanlal and Thakore, Bombay, 1936, p. 274. 

21 Burma Act, No. I of 1937. 
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Burma had established itself in Simla, a Notification was issued ` 
_ by the Governor of Burma under B.A.A., s. 5 (1), making the 
Burma Frontier Force subject to the Burma Army Act.” The 
“defending officer declined to plead guilty or not guilty, but 
submitted, instead, a plea to the jurisdiction. In the first 
place he argued that as the accused was a member of a police 
force it was not illegal for him to obey orders of the occupying 
authority in connection with ‘ public order and safety °,” and 
that any policeman serving under the occupying authority 
could, for this purpose, take an oath of obedience to such 
authority.’ The other argument used in support of this plea 
was that the maxim ignorantia juris neminem excusat was not 
an irrebuttable presumption. He pointed out that the Burma 
Frontier Force was brought within the terms of the Burma. 
Army Act subsequent to the fall of Myitkyina, and that the 
Governor’s Notification was published after the accused had. 
fallen into Japanese hands. The circumstances therefore were 
such that no knowledge of this Notification could have been 
acquired by the prisoner. The Notification was published in 
Simla, while the prisoner was in Burma at a place so com- 
pletely in the control of the enemy that there was no means 
whatsoever of his obtaining knowledge of the new legal position 
of the Force of which he was a member. His contention was 
that English principles of law did not automatically apply to 
a court-martial under the B.A.A., and a more liberal interpre- 
tation of the maxim should be applied. In support of this 
plea he cited Roman Law, which permits ignorance of law as 
a defence to minors, women and soldiers,’ and he also made 
reference to R. v. Bailey, 1800,” of which the headnote runs © 
as follows: ‘ A prisoner was indicted for maliciously shooting ; 
the offence was within a few weeks after the 39 Geo. 3, c. 37, 
passed, and before notice of it could have reached the place 
where the offence was committed. On case, the judges thought 
he could not have been tried if the 89 Geo. 3, c. 87, had not 
passed, and as he could not have known of that Act, they 
thought it right he should have a pardon’. Both these lines 
` of argument were rejected by the Judge Advocate in the case, 
as was the plea to the jurisdiction. The accused was found 
guilty and sentenced to transportation for life. 
22 * The Governor may, by notification, apply all or any of the provisions of this 

Act to any force raised and maintained under the authority of the Governor '. 
23 Defence Dept., Army Branch, Notification No. 92, dated September 29, 1942. 
24 Hague Convention IV. Art. 43. 
25 Oppenheim, International Law, 6th ed., Vol. 2, s. 171. 


26 Digest, XXII, 6, 9. : 
27 Russ. & Ry. 1. 
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After March, 1945, the number of officers and men captured 
made a selective policy necessary in order to determine who 
among them should stand trial by court martial in the future. 
Courts-martial were to be confined to the more important 
I.N.A. officers, especially those against whom charges of 
brutality, murder or atrocities could be brought. This article 
deals with three of these cases: the first, that of Captain Shah 
Nawaz Khan, 1/14 P.R., Captain P. K. Sahgal, 2/10 Baluch. 
Regt., and Lt. Gurbakhsh Singh Dhillon, 1/14 P.R.; second, 
Captain Abdul Rashid, 1/14 P.R.; and finally, Subedar 
Shingara Singh, 5/14 P.R., and Jemadar Fateh Khan, 5/14 
P.R. 

In view of the importance of the accused and the nature of 
the charges against them, it was decided to hold these trials in 

_ India’s ‘ Tower of London ’, the Red Fort in Delhi, from which 
Bose had intended announcing his victory. The first trial 
commenced in the midst of the Indian elections, and all parties 
used sympathy for the I.N.A. officers due to stand trial as part 
of their political platform. The Indian press immediately 
compared the failure of the I.N.A. to wrest power from the 
British to the failure of the Indian Mutiny in 1857, while the 
trial itself was compared to the court-martial of Bahadur Shah, 
titular king of Delhi during the Mutiny, who was sentenced to 
transportation for life and died an exile in Rangoon. ‘ Both 
trials drive home the basic truth that whether the participants 
in a revolution or a war of independence are “ patriots’’ or 
“ traitors ” is determined by their success or failure.’?** The 
complexity of these courts-martial made it unlikely that a 
military officer would be competent, however high his legal 
qualifications might be, to appear for either defence or prosecu- 
tion unaccompanied by counsel. Provision is made by I.A.A., 
rule 82 (a) for counsel to appear whenever ‘ the Commander- 
in-Chief in India or the convening officer declares that it is 
‘expedient’. In a note explaining this rule the Manual of 
Indian Military Law points out that ‘there is no restriction 
as to the number of counsel engaged in a case. Counsel for the 
defence, though not bound to such strict impartiality as the 
prosecutor, must nevertheless recollect that he is assisting in 
the administration of justice and must not be guilty of any 
unfairness or want of candour in his conduct of the case. In 
his address he will have the same liberty as the accused; but 


28 Hindustan Times, Evening News, Nov. 5, 1945, p. 4. 


52 . THE MODERN LAW REVIEW Vow. 11 


he should exercise more restraint in commenting on ‘the acts 
. of persons not before.the Court ’.”° 

The importance attached by the Government of India to 
the first of these courts martial is seen from the fact that Sir 
Noshirwan P. Engineer, Advocate General of India, was 
named as counsel for the prosecutor. The political importance 
of the trial from the Indian point of view is evidenced by the 
establishment under Congress auspices of an I.N.A. Defence 
Committee which undertook to defend any I.N.A. personnel 
who called upon them to do so. For the first trial, some 
two dozen counsel were named, the senior of whom was Sir Tej 
Bahadur Sapru. He was accompanied by, among others, -` 
Pandit Nehru, who, despite his earlier condemnation, ‘ donned 
after thirty years his barrister’s gown and white band as a 
defence counsel’, although he took no active part in the 
defence and only appeared for short periods on two or three 
occasions; Dr. Khatju, a one-time Minister of Justice; Mr. 
Asaf Ali, now Indian Ambassador in Washington; two ex- 
judges of the Lahore High Court and one of the Patna High 
Court. Together with these there appeared Mr. Bhulhabhai 
J. Desai, who was responsible for the actual conduct of the 
defence. 

One of the most interesting features in the court-martial 
of the three officers lay in the diversity of their religions ; Shah 
Nawaz was a Muslim, Sahgal a Hindu, and Dhillon a Sikh. 
Thus, the three major religions of India, and, one might assume, 
the political associations connected therewith, were affected ; 
nevertheless, all three elected to be defended by the 
Congress Defence Committee and no member of the Muslim 
League was associated with the defence counsel. Further 
interest was aroused by the personnel of the court *': the 
President was a Major-General, and sitting with him were a 
Brigadier, three Lieutenant-Colonels and two Majors, while 
the Judge Advocate was a Colonel. The accused, too, accord- - 
ing to the defence witnesses, were senior officers, Shah Nawaz 
and Sahgal being described as Major-Generals and Dhillon as a 
Colonel, the ranks being those they held in the ILN.A. The 
charge sheet *? consisted of ten charges, not all of which were 


28 M.I.M.L., 1987, p. 293. 

30 Evening News, l.c., p. 1. See also p. 2. ‘When did Pandit Nehru last 
appear in a court—not as accused but as barrister? It must have becn well 
over twenty-five years back, for he was one of the earliest to respond to 
Mahatma Gandhi’s boycott call to lawyers in 1920’. 

31 The Convening Order for this court martial is reprinted in Desai, l.e., xiii. 

33 The Charge Sheet appears in Desai, l.c., xv—xvii. 
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against the three accused jointly. All were charged with 
waging war contrary to section 121, I.P.C.; four charges of 
murder contrary to section 302, I.P.C., were presented. against 
Dhillon, in the abetment of which Sahgal was charged under 
section 109, I.P.C., while one charge of abetment contrary to 
section 109, I.P.C., was presented against Shah Nawaz.’ The 
various charges may be summarised as follows. Waging war 
consisted of planning, organising and participating in military 
operations between September, 1942, and April, 1945. The 
evidence brought forward consisted of military orders, opera- 
tion orders, and personal diaries prepared by the accused, and 
was strengthened by the personal accounts of those who heard 
their propaganda speeches or served under their command. 
The murder and abetment charges concerned the shooting of 
members of the I.N.A. for desertion and attempting to com- 
municate with the enemy in the Popa Hill area of Burma in 
February, 1945, contrary to I.N.A. Act, s. 85, and I.N.A. 
Act, s. 29 (c).** The written evidence supporting these charges 
were crime reports bearing Dhillon’s signature as sentencing 
officer, and Sahgal’s (or Shah Nawaz’s) as confirming 
authority.*® Evidence of these death sentences having been 
carried out was given by witnesses who had been members of 
the actual firing squads.” 
` In his opening address the Advocate General dealt in 
` advance with any possible line of defence that might suggest 
that the actions of the accused were legal within the terms of 
the Indian National Army Act and so excepted from the 
Indian Penal Code and the Indian Army Act. The Advocate 
General contended that ‘An act of treason cannot give any 
sort of rights nor can it exempt a person from criminal 
‘responsibility for the subsequent acts. Even if an act is done 
under a command, where the command is traitorous, obedience 
to that command is also traitorous. It is submitted that the 


33 ‘ Whoever abets any offence shall, if the act abetted is committed in conse- 
quence of the abetment, and no express provision is made by this Code for the 
punishment of such abetment, be punished with the punishment provided for 
the offence’, S. 109, I.P.C. 

34 ‘ Any person subject to this Act who deserts or attempts to desert the service, 
shall, on conviction by a Court-Martial, be punished with death, or such less 
punishment as is in this Act mentioned’, (I.N.A. Act, s. 35.) 

325 ' Any person subject to this Act who . . . directly or indirectly holds correspond- 
ence with or communicates intelligence to the enemy or any person in arms 
against the I.N.A. or LI.L., shall, on conviction by a Court-Martial, be 
punished with death, or with such less punishment as is in this Act provided ’. 
(I.N.A. Act, s. 29 (c).) 

-36 Those concerning Dhillon and Sahgal are reproduced in Durleb Singh, l.c., 
pp. 102, 141. 


37 See, e.g., evidence of Jagiri Ram, Evening News, November 30, 1945. 
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accused cannot in law seek to justify what they did as having 
been done under the authority of the I.N.A. Act. No 
authority purporting to be given under that Act can be 
recognised by this court or indeed by any court of this country. . 
The assumption of any such authority was illegal from the 
beginning. Any tribunal or authority purporting to be 
established under that Act would be in repudiation of the 
allegiance which is inherent in a court of the country. Those 
who instituted or took part in the proceedings were themselves 
liable to be punished for offences against the State. All orders 
under the I.N.A. Act or by any tribunal or authority purport- 
ing to be established by it are without sanction. They cannot 
protect the persons who made such orders or acted upon 
them ’.** The Advocate General was not speaking without the 
authority of precedent when he made this comment, for ‘a. 
soldier, who commanded the guards at the trial and execution 
of Charles I, pleaded at his trial that all he did was as a soldier 
by the command of his superior officer whom he must obey. 
or die. It was resolved that that was no excuse, for his superior 
was a traitor, and all who joined with him in that act were 
traitors and where the command is traitorous the obedience to 
that command is also traitorous ’.*° 

A vast number of prosecution witnesses were called who 
gave evidence of the history and growth of the I.N.A. and the 
Provisional Government, and of the active operational role 
played by units of the I.N.A., together with activities of each 
of the accused in connection therewith. In addition, evidence 
was led of the existence of an I.N.A. concentration camp and 
of the treatment meted out there, together with accounts of 
general victimisation, even to the extent of opening fire on 
large numbers of Gurkha and Muslim prisoners who refused to 
volunteer for the ILN.A. It was not suggested that the accused 
officers had themselves participated in the perpetration of such 
atrocities, but the Advocate-General contended that the 
evidence showed that what went on in such concentration 
camps was of such common knowledge among volunteers and 
non-volunteers alike that the accused must, especially in view 
of their responsible positions in the I.N.A., have been fully 
aware of these conditions, and acquiesced in their continuance. 
He maintained, therefore, that such evidence was part of the 
general res gestae. 

The evidence of the defence witnesses was intended to show 


38 Hindustan Times, November 6, 1945, p. 4. 
39 Axtell (1661), Kelyng 18, cited in Ratenlal, l.c., p. 147 . 
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that the I.N.A. grew from a spontaneous desire for indepen- 
dence,“ and that the I.N.A. and the Provisional Government 
were independent agents free of any Japanese control and 
entitled to be regarded as an army and a State in international 
law which conducted its warfare. and its governmental and 
_ diplomatic activities fully in accordance with international law 
and state practice. In order to prove this, both military and 
civilian personnel of the I.N.A. and the Provisional Govern- 
ment were called, together with Japanese officials. The 
defence concerning the atrocities varied with the atrocity 
charged. As a general principle it was contended that abso- 
lutely no coercion was used against anybody to get him to 
join the I.N.A.*t Mr. Desai argued, in connection with the 
occasions on which fire was opened against non-volunteers, 
that this was resorted to by a small number of men in self- 
defence after a ‘free fight’ had broken out in connection with 
attempts to arrest ringleaders of illegal action.“ As regards 
the general ill-treatment, his contention was that the concen- 
tration camp was really a detention camp to which persons 
were sent as punishment for ordinary criminal offences; there 
they were made to do fatigues, but were not excessively ill- 
treated. He contended that their accounts were fabrications 
designed to hide their own activities.** 

It became evident in the course of the proceedings that the 
defence intended treating the Shah Nawaz court-martial more 
or less as a test case ^t; for ‘ here is a case... that is not at 
all a case of what you might call three individuals waging war 
against the King. The evidence amply bears out the fact that 
these men charged before you were a part of an organised army 
which waged war against the King even according to the 
Prosecution. Therefore the case before the Court is not a 
personal case of any kind or sort. The honour and the law of 
the Indian National Army are on trial before this Court ’.** 
For this reason an attempt was made to prove that in inter- 
national law the Provisional Government of Free India was 
the recognised Government of a recognised sovereign State, 
with the I.N.A. as its regular armed forces fighting under 


40 ‘ The recruitment was absolutely voluntary. We had surplus volunteers whom 
we could not train or arm’. D.W.6, quoted Desai, l.c., p. 102. 

41 ' The I.N.A. was purely voluntary. As far as I am aware no coercive methods 
were used in recruiting. I am a member of the Provisional Government `. 
D.W.7, Desai, l.c., p. 102, 

42 Desai, l.c., p. 101. 

43 Desai, l.c., pp. 101, 108-109. 

44 Desai, l.c., reproduces the entire text of defence counsel’s closing address. 

43 Desai, l.c., p. 2. 
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legitimate orders according to the rules of war. Mr. Desai 
argued, therefore, that persons carrying on military activities 
under the authority of the Provisional Government and the 
I.N.A. were beyond the jurisdiction of municipal law. 
‘ Having regard to the condition in which this Free Govern- 
ment of India had been formed and was functioning, it was 
entitled to make war and it did make war for the purpose of 
liberating this country. That is the first and the main issue 
before the Court. This Court is trying civil offences under the 
Indian Penal Code, and there are two ways of looking at this 
question. One is that when two States declare a war—and I 
may assume for the purpose of this argument . . . that in the 
condition in which the new Indian State found itself, it was 
in a position to declare war—and having declared war, in so 
far as any acts in the prosecution of that war are concerned, 
they are outside the pale of municipal law.... Alternatively 
... . under section 79, I.P.C.,** the acts done in due prosecution 
of the war were not offences. ... It is unthinkable that any 
member of any organised army could be charged with an 
offence merely because he fought . . . men belonging to an 
army of the State with which he is at war.... The question 
which we have got to bear in mind is: Was that act done in 
due prosecution of the war which one State declared upon 
another ?’* It was obvious that the defence turned on the 
issue whether the accused officers were in fact traitors under 
the Indian Army Act or soldiers under the I.N.A. Act and 
citizens of a State able to declare and conduct war on its own 
behalf. This issue could only be proved by reference to inter- 
national law, for, as counsel for the defence put it, ‘ What is 
now on trial before the court is the right to wage war with 
immunity on the part of a subject race for their liberation. 
I shall be able to cite authorities on international law that a 
nation or part of a nation does reach a stage where it is 
entitled to wage war for its liberation ’,** and he went on to 
assure the court that he would be able to prove this to their 
complete satisfaction; but, as the verdict shows, he failed in 
his object. 

It is now necessary to examine some of the problems in the 
light of international law. The two major problems raised 
were those of belligerency and recognition. The defence 


46 ‘Nothing is an offence which is done by any person who is justified by 
law ...’. 

47 Desai, l.c., pp. 21-28. 

48 Desai, l.c., p. 2. 
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counsel made great play of the fact that the Japanese 
authorities ceded territory to the Provisional Government, 
though some of it, as in Manipur and Vishnapur, was only 
ê administered for a period of four to six months’. He 
maintained that the territory was handed over and was in the 
complete sovereignty of the Indian National authorities, but 
as has already been pointed out, the Indian Commissioner was 
by no means free of Japanese control. Concerning the short 
period during which this territory was held by the Provisional 
Government, Mr. Desai argued, ‘ the duration of administration 
has no bearing on this issue for indeed it can happen, as it did 
happen in this war, that territories were as easily acquired as 
lost. This court is not concerned with the question of dura- 
tion ’.°° It is submitted that his reference to the recent war 
was not apposite, for a State that is already a subject in 
international law and has possessed territory but lost it in 
war is not in the same position as a group of persons describing 
themselves as a government, who, due to the fortunes of war, 
find themselves temporarily in possession of territory only to 
have it taken from them by the original sovereign. Counsel 
quoted at length various text-book definitions to show what 
were the requirements of statehood and war and referred to 
the position of the Polish National Army in 1917 and the 
recognition of the Czecho-Slovaks as co-belligerents in 1918: 
‘Recognition by third States is not as a rule binding upon 
the parent State. Notwithstanding such recognition, it is 
entitled to treat insurgents as traitors. But the position is 
controversial with regard to recognition as a belligerent Power 
granted to separate armies which comprise subjects of the 
enemy fighting to free their nation from his rule and which 
are responsible to an authority recognised as representing the 
nation in question. ... The better opinion is probably that 
when such recognition is granted by the adversary to large 
bodies of men effectively organised on foreign soil in anticipa- 
tion of independent statehood, a point is reached at which the 
belligerent confronted with the disaffection and desertion of a 
considerable number of his subjects engaged in hostilities 
against him can no longer, without exposing himself to justifi- 
able retaliation, assert the provisions of his own criminal law 
as the only legally relevant element in the situation’.5! The 
I.N.A. was granted recognition by the adversary, for as 


49 Desai, l.c., p. ‘13. 
50 Desai, l.c., p. 17. 
51 Oppenheim, 6th ed , Vol. 2, s. 76a. cited Desai, lc., pp. 47-48. 
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Mr. Desai pointed out,** ‘ this Government was recognised by 
the Axis powers’. He went on to argue that this ‘ recognition 
is proof and more than proof that it had the right to declare 
war. ... The recognition is but a proof of what I may call 
a statehood which gives it the capacity of making and declaring 
war’.** What counsel failed to point out was that the authority 
he had cited as ‘the better opinion’ was only the opinion of 
one authority, and that others did not accept this line of argu- 
ment.*! The Provisional Government of Free India may have 
been an independent State and a subject of international law 
from the standpoint of those governments which had granted it 
recognition, but ‘ until a subject of international law chooses 
to recognise a new State, it has the right to ignore it and may 
not be held to have undertaken obligations towards an entity 
which, in so far as that existing subject of international law 
is concerned, does not exist before the recognition ’.°° Further- 
more, in its decision in the case concerning Certain German 
Interests in Upper Silesia, 1926, the Permanent Court of 
International Justice dealt with the relations between two 
States, one of which was recognised by some States but not 
by the State with which it was actually in dispute. The court 
pointed out that: ‘ The principal Allied Powers had, it is true, 
recognised the Polish armed forces as an autonomous, allied 
and co-belligerent (or belligerent) army. This army was placed 
under the supreme political authority of the Polish National 
Committee with headquarters in Paris. Without considering 
the question what was at this moment the political importance 
of this Committee, the court observes that these facts cannot 
be relied on as against Germany, which had no share in the 
transaction °.” The court further pointed out that Poland 
was not even a party to the Armistice Convention with 
Germany, for at the time of its conclusion ‘ Poland was not 
recognised by Germany: it is, however, only on the basis of 
such recognition that an armistice could have been concluded 
between those two Powers’.*” It is submitted that if recogni- 
tion is a condition precedent to a State’s ability to conclude 
an armistice with a belligerent, it is equally requisite for a 
condition of war to exist, or, in fact, for a State to call itself 
a State and be treated as such. 
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34 Sec, e.g., Oppenheim, 5th ed., Vol. 2, s. 76a. 

53 International Law, by G. Schwarzenberger, Vol. 1, p. 55. 
56 A/7, p. 28. 

57 A/T, p. 27. 


Jan. 1948 THE INDIAN NATIONAL ARMY TRIALS 59 


The court decided that it was unable to accept the argu- 
ments raised by the defence and found the accused guilty of 
the charges against them and sentenced all three to death. 
However, the Commander-in-Chief in India, as confirming 
officer, reduced the sentence in each case to cashiering. This 
ignominy automatically attaches to any sentence of imprison- 
ment imposed on an Indian commissioned officer,** but in 
this case there was no sentence of imprisonment attached. 
The effect of this judgment and the reduction of the sentence 
caused no small stir in India, with official military circles and 
the Congress Party both being attacked, while the whole of 
the first trial was described as ‘a sorry business’.*’ ‘Of the 
Congress Party’s propaganda we find difficulty in writing with 
restraint. Initially came some balanced statements from 
leaders such as Pandit Nehru, who described the I.N.A. as 
having functioned ‘‘ under Japanese auspices ”’, and recognised 
that its members, whatever might be their idealistic motives, 
were mistaken. But such utterances were soon replaced by 
an unchecked and hysterical campaign of publicity which 
sought to paint the entire I.N.A. as heroes, to the implied 
demerit of the Indian Army. ... The motive seems in the 
main to have been mere electioneering. . . . Similarly in 
commentary upon G.H.Q.’s conduct, we find it hard to main- 
tain temperate phrasing. If this tragic tamasha was destined 
to terminate in the court-martial’s legally unavoidable sentence 
being overthrown, and the accused being let off by special order 
of the C.-in-C., was it not a major strategical blunder to have 
` staged it at all? Did not its staging in the Delhi Red Fort—of 
all places—betray astonishing lack of tactical and historical 
sense? Why should the officers first brought to trial not have 
been those who had done deeds of gross brutality?’ The only 
person who seems to have emerged unscathed is the C.-in-C., 
for ‘in Sir Claude Auchinleck India has a fine C.-in-C. of 
liberal mind, who once again, in the finale of this sorry business, 
has shown unusual capacity for response to the currents of 
Indian emotional opinion °.® It had become evident during 
the trial that newspaper editors were not the only persons 
worried about the situation and the popular emotion aroused 
by it. A new policy was announced in a Government 
communique to the effect that future trials would be confined 
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to persons against whom there was prima facie evidence of 
acts of brutality, the Government ‘ are confident that public 
opinion will support them in this decision. .. . In reviewing 
any sentences which may be passed by courts-martial whether ` 
in the present or any future trials, the competent authorities 
will have regard to the extent to which the acts proved offend 
against the canons of civilised behaviour’. The two other 
trials by court-martial with which this article deals were both 
held under this new policy directive, and the accused were 
charged with being personally responsible for the perpetration 
of atrocities. 

The court-martial of Captain Abdul Rashid presented 
features somewhat different from those of the Shah Nawaz Case. 
In the case discussed above the main charge was that of 
waging war, and the defence was conducted with the idea of 
overcoming this political charge by proving the legality of the 
I.N.A. The accused in the present case had held the rank of 
major in the I.N.A. in which organisation his appointment was 
deputy provost marshal.*? His duties, as such, included 
command of the I.N.A. concentration camp, and it was in 
connection with atrocities alleged to have taken place there 
and elsewhere, with his knowledge or in his presence, that 
Abdul Rashid was now standing trial. It is true that a charge 
of waging war was included in the charge sheet against this 
officer, but this charge was not pressed and no special evidence 
brought to support it. It would be enough to constitute a 
verdict of guilty on this charge if the charges of cruelty were 
proved, for these charges were brought under section 327 or 
section 829 of the Indian Penal Code, that is to say, voluntarily 
causing hurt, or grievous hurt, for the purpose of constraining 
the sufferer to commit an illegal act, namely wage war against 
the King by joining the I.N.A.* Charges of abetment contrary 
to section 109 were also alleged. These activities were clearly. 
for the purpose of advancing the I.N.A. and were, therefore, 
part of the comprehensive offence of waging war. 

Public interest was aroused by the fact that Captain Rashid 
was a Muslim whose defence was being undertaken by the 
Muslim League, without any assistance from Congress lawyers. 


61 Hindustan Times Evening News, November 30, 1945, p. 1. 
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Further, Captain Rashid, unlike the accused in the other cases, 
appeared in court wearing his badges of rank as an officer of 
the Indian Army. The witnesses who gave evidence against 
this officer included a number of Muslim troops, and all testified 
to witnessing or suffering beatings administered by him, or 
- in his presence, or on his orders. In each case they spoke of 
promises to cease the ill-treatment if they agreed to join the 
I.N.A. The accused did not call any witnesses in his defence, 
and as he could not give evidence in his own behalf,** merely 
took advantage of his right to make a statement. From 
this statement it appeared that Rashid’s loyalty to the King 
was as strong as ever, for he asserted that he joined the I.N.A. 
in order to protect Muslim troops from being victimised by the 
Hindu raj in that organisation. One might inquire whether 
his beatings of Muslim sepoys constituted Hindu victimisation. 
‘It is also legitimate to inquire how Rashid made this line of 
argument, and his employment of Muslim League defence 
counsel, compatible with the guiding principles of the Indian 
Independence Movement laid down at the Bangkok Conference, 
at which Muslims were adequately represented. There it was 
resolved : ‘ That India be considered as ONE, and indivisible. 
That all activities of this Movement be on a national basis 
and not on sectional, communal or religious bases. That in 
view of the fact that the Indian National Congress is the only 
political organisation which could claim to represent the real 
interests of the people of India, and, as such, acknowledged as 
the only body representing India, this Conference is of the 
opinion that the programme and plan of action of this Move- 
ment must be so guided, controlled and directed as to bring 
them in line with the aims and intentions of the Indian National 
Congress ’.** In addition, we learn from á document signed 
by the entire personnel of the Provisional Government, includ- 
‘ing its Muslim members, that : ‘ The Provisional Government is 
entitled to, and hereby claims, the allegiance of every Indian. 
It guarantees religious liberty, as well.as equal rights and equal 
opportunities to all its citizens °.” In view of these extracts 
it can only be assumed that the accused did not believe the 
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promises of the new government to whom he had sworn 
allegiance; or that his allegiance meant nothing and he only 
joined the I.N.A. because life as one of its officers would be 
easier than as a prisoner of war; or else that he was a coward 
who thought this communal line of defence might serve to 
mitigate his punishment. The court-martial found Rashid 
guilty of most of the charges against him and the C.-in-C. as 
confirming authority sentenced him to seven years’ imprison- 
ment. The effect of the sentence in this case was very different 
from that of the Shah Nawaz Case. Muslim riots broke out 
throughout India and even railway carriages bore the slogan 
‘Release Abdul Rashid’. The line of argument used was an 
application of Rashid’s communal defence, namely that he was 
being victimised because he was a Muslim defended by the 
Muslim League. 

The last court-martial with which this article deals was that 
of Subedar Shingara Singh, a Sikh, and Jemadar Fateh Khan, 
a Muslim, both of whom were defended by the Congress defence 
committee. These two Viceroy’s Commissioned Officers had 
been captains in the I.N.A. and for a long while had been in 
command of the concentration camp at Bidadari where, unlike 
Rashid, they both resided. Eight charges were presented 
against both accused jointly, comprising three charges of 
murder: contrary to section 302," two of voluntarily causing 
grievous hurt by beating contrary to section 829, two of abet- 
ment contrary to section 109, one of an offence contrary to 
section 829 and the other contrary to section 327, and finally 
waging war against the King contrary to section 121 of the 
Indian Penal Code. As with Rashid the waging war charge 
was not pressed, although both men had been captured before 
the fall of Singapore and it was suggested that both had been: 
members of the ‘ Fujiwara Volunteers ’.°° 

In this case the dates of charges were important. It was 
alleged that the three murders were committed on August 24, 
1942, the two beatings on the same day, and the two charges 
of abetment related to events in September, 1942, while the 
waging war was alleged to have continued from Septem- 
ber, 1942, to the end of April, 1948. By I.A.A., s. 67,” there 
is a time bar of three years preventing a trial by court-martial 
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save for some few specified offences with which the accused 
were not charged; nevertheless, their court-martial did not 
commence until December 15, 1945, which was beyond the 
statutory time limit. This limitation of trial by court-martial 
had been dealt with by the promulgation of an Ordinance si 
by the Governor-General in exercise of his powers under the 
Government of India Act, 1935.7? By this Ordinance, I.A.A., 
s. 67, was amended to read: ‘ No trial by court-martial of any 
person subject to this Act for any offence, other than an offence 
committed after the 7th day of December, 1941, while the 
person in question was a prisoner of war or was present in 
enemy territory, or an offence of mutiny, desertion or fraudu- 
lent enrolment shall be commenced after the expiration of a 
period of three years (in the computation of which period any 
_time spent by the person in question after the aforesaid date 
as a prisoner of war or in enemy territory or in evading’ arrest 
shall be excluded) from the date of such offence’. The 
Ordinance declared, ‘ and “ enemy territory ’’ means any area 
at the time of the presence therein of the person in question 
under the sovereignty of or administered by or in the 
occupation of a State at that time at war with His Majesty ’. 

No sooner had the trial of these two men commenced than 
defence counsel submitted a plea to the jurisdiction alleging 
that the Ordinance was ultra vires. He contended that 
section 67 could not be amended, in so far as these charges 
were concerned, more than three years after the acts were 
alleged to have been committed. His argument was that the 
Ordinance was retroactive in operation. What he failed to 
observe was that the Ordinance did not revive a time-barred 
.erime, but removed a time-barred procedural limitation allow- 
ing a case to be tried by a court whose jurisdiction would 
otherwise have lapsed. His second submission was that the 
terms of service under the Indian Army Act could not be 
amended by the Legislature or the Governor-General to affect 
a man who had enrolled prior to such amendment, for the 


-72 Indian Army and Indian Air Force (Amendment) Ordinance, 1945. (Ordinance 
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Indian Army Act ‘ was, so to say, the charter by which he was. 
going to be bound throughout his military career. Having 
enrolled into the Act, ...I say, as a matter of law, that it is 
not competent as regards a person who was enrolled after 1911,. 
that the Army Act should be amended either by the Legislature 
or the Governor-General in any way which might be prejudicial 
to the terms under which he was enrolled ’.”* Were such an 
assertion accepted as a true statement of the legal position, 
the implications would be disastrous, and the power to amend 
legislation virtually whittled away to nothing. This submis- 
sion by the defence was rejected by the Judge Advocate in 
the following terms: ‘While I agree with the defence’s 
submission that a person who enrols into the Indian Army 
must be deemed to have knowledge of the various provisions: 
of the I.A.A., I also think that that same person must be 
deemed to know that the Act under which he is enrolled, is _ 
liable thereafter to be amended from time to time. Acts are 

constantly being passed which vary the rights and liabilities. 

of those persons whom they affect, and the position would 

indeed be intolerable if a soldier had to be discharged and 

re-enlisted in order to subject him to an amended provision of 

the I.A.A.’.” Furthermore, it is submitted that 1.A.A., s. 67, 

cannot be construed as a contract between the Crown and the 

soldier, but merely places a statutory restriction upon the 

army’s right to try offences by its own courts, and as such, 

is of absolutely no concern of the soldier. 

Dr. Khatju, who led the defence for this purpose, next 
complained that ‘in this Ordinance provisions have been 
definitely made for the purpose of striking these two accused 
and people of that class’. This particular point was adequately 
dealt with by the counsel for the prosecutor who cited the: 
Lahore Conspiracy Case Ordinance, 1980, which was promul- 
gated to deal only with the case of the accused in a certain 
named case, while, as was pointed out by the Judge Advocate, 
‘It may well be that the purported amendment of I.A.A., 
s. 67 (by Ordinance XLII of 1945), will, quite apart from the 
present trial and other trials of the same category, enable 
courts-martial to try numerous soldiers from among recovered 
prisoners of war for serious military offences, whereas without 
such purported amendment the trial of such men by court- 
martial would have become time-barred’. Defence counsel 
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finally argued on this point that at the date of the promulgation 
of this Ordinance, that is to say, after the termination of all 
hostilities in which India was participating, there was, in fact, 
no emergency existing and the Ordinance was therefore not 
necessary ‘for the peace and good government of British 
‘India’. Dr. Khatju went so far as to assert that ‘so far as 
peace and good government are concerned I say that peace 
and good government instead of being promoted by this 
Ordinance are being gravely put in jeopardy °’. The Judge 
Advocate advised the court to reject the submission of the 
defence on the strength of Bhagat Singh v. The King," 
in which Viscount Dunedin pointed out that ‘A state of 
emergency is something that does not permit of any exact 
definition. It connotes a state of matters calling for drastic 
action, which is to be judged as such by someone. It is 
more than obvious that that someone must be the Governor- 
General, and he alone. ... The contention (of the petitioner) 
is so completely without foundation on the face of it that it 
would be idle to allow an appeal to argue about it.... It 
was next said that the Ordinance did not condone to the peace 
and good government of British India. The same remark 
applies.. The Governor-General is also the judge of that. The 
power given by section 72 is an absolute power’. 

The final ground on which the defence based its plea to the 
jurisdiction was that the charge of waging war was a civil 
offence under the Indian Penal Code and so within the require- 
ments of section 196 of the Criminal Procedure Code.” This 
section, as amended,”* provides that ‘no court shall take 
cognisance of any offence punishable under Chapter, VI (in 
which section 121 appears) of the Indian Penal Code 

unless upon complaint made by order of, or under 
authority, from the Provincial Government or some officer 
empowered by the Provincial Government’. The Judge 
Advocate advised the court that ‘the procedure of a court- 
martial is regulated entirely by the Rules made under the 
J.A.A., and these Rules contain no provisions equivalent to 
section 196 of the Criminal Procedure Code. This Code does 
not apply to courts-martial except in so far as certain sections 
of it have been specifically made applicable by the J.A.A., or 
any other Act of the Indian Legislature. A court-martial, 
unlike an ordinary criminal court, does not proceed upon the 
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complaint of anyone, nor does it, in my opinion, “take 
cognisance ’’ of any offences. A court-martial is constituted 
by the convening order, and continues only so long as the 
particular matters referred to it are undecided. It has no 
power to direct that any person shall be tried before itself. 
Moreover when a court-martial and an ordinary criminal court 
both have concurrent jurisdiction to try an offence, section 69 
of the I.A.A. gives discretion to the military authorities to 
determine by which court the offender will be tried, and there 
is no restriction in this section requiring the military authorities 
to obtain prior sanction from anyone. In my opinion, there- 
fore, section 196 of the Criminal Procedure Code is irrelevant 
in the present trial, as are the submissions of the learned counsel 
for the defence based on this section’. In view of this 
advice the court decided that on this round: too, the plea 
to the jurisdiction could not be allowed. 

After the court had rejected the plea to the jurisdiction the 
case proceeded, but on December 27, 1945, defence counsel 
informed the court that the Delhi sub-judge had issued an 
ex parte injunction against the members of the court and the 
convening authority, pending a hearing of the application that 
the court was without jurisdiction. The prosecution alleged 
that the order of the civil court was null and void on the 
grounds, among others, that : ‘ An injunction cannot be granted 
to stay a judicial proceeding pending at the institution of 
the suit in which the injunction is sought, unless such restraint 
is necessary to prevent a multiplicity of proceedings’; °° and 
counsel pointed out that by I.P.C., s. 198, ‘ A trial before a 
court-martial is a judicial proceeding’, and there was no 
possibility of there being a multiplicity of proceedings. He 
further asserted that the court was concerned with a criminal 
matter, and ‘ an injunction cannot be granted to stay proceed- 
ings in any criminal matter °." The Judge Advocate refused 
to advise in this way, but recbmsmended an adjournment ‘ solely 
out of courtesy to the learned judge who, in making the order 
which he did, was acting after all in a judicial capacity ’.*? 
The final order of the sub-judge ** dismissed the application 
for a permanent injunction on the technical grounds that 
60 days’ notice as required by the Civil Procedure Code, 
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section 80,°* had not been given ‘to the military personnel 
concerned, and that the consent of the Governor-General to 
institute the proceedings had not been obtained as required 
by the Government of India Act, s. 270 (1).°° An appeal to 
Lahore High Court was dismissed on the same grounds and the 
substantive elements of the plea to the jurisdiction were not 
touched upon in any way. 

The witnesses for the prosecution testified to conditions 
in the concentration camp and described the beatings they had 
themselves suffered at the hands of the accused, or at their 
instigation, to recruit them for the I.N.A. The defence was 
concerned in disparaging the witnesses by suggesting, in cross- 
examination, that they had themselves been in the I.N.A. or 
had been sent to the ‘ detention camp’ for disciplinary reasons; 
where they had been made to do fatigues and were now 
embroidering realities in order to appear as heroes. The 
evidence of the murders was given by men of the 22nd Mountain 
Regiment who had been present at Kranji Camp when the 
accused arrived in charge of an armed guard which opened fire, 
on their orders, after the Muslims of the unit had refused to join 
the I.N.A. and declined to surrender their N.C.O.s for removal 
to the concentration camp. Among those who gave this 
evidence were the medical officer at Kranji, a member of the 
regiment who had lost his arm as a result of the injuries he 
received, persons who had identified the corpses, and one who 
had been a member of the burial party. The defence here was 
that the accused had gone to Kranji in accordance with lawful 
orders received from I.N.A. Headquarters, were vastly out- 
numbered and acted in self-defence. Unfortunately, however, 
a number of Gurkhas testified to a similar incident implicating 
the accused when the Gurkhas were fired upon at another camp 
for similar reasons. Defence witnesses were called to show that 
the accused had acted on orders, that the ‘ detention camp’ 
was for disciplinary purposes, prosecution witnesses were 
members of the I.N.A. and no coercion was used to enrol 
volunteers. The accused were found guilty of murder and 
causing grievous hurt, and the sentence, as announced by the 


84 (Act V of 1908): ‘No suit shall be instituted against a public officer in respect 
of any act purporting to be done by such public officer in his official capacity 
until the expiry of two months next after notice in writing has been delivered 
to... . such public officer stating the cause of action '. 

85 (25 & 26 Geo. 5, c. 42): ‘No proceedings civil or criminal shall be instituted 
against any person in respect of any act done or purporting to be done in the 
execution of his duty as a servant of the Crown in India .. . except by the 
consent of the Governor-General .. .’, 
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confirming authority, committed them to imprisonment for 
fourteen years. ; 

Shortly after this case only violence charges were presented, 
and very few further trials took place. 

It is submitted that many men joined the I.N.A. for 
comfort or for ambition, but it cannot be denied that many 
among their number were motivated by high ideals of 
patriotism. Many no doubt felt what Shingara Singh said : 
‘I joined the I.N.A. deliberately and after deep thinking for 
the object of attaining the freedom of India. I did what I 
considered best and my actions were motivated by the one 
holy desire to set India free. I have no recriminations nor 
any regrets. My only crime is patriotism. I am told that 
I betrayed the oath of allegiance to the King. I am not guilty 
and I do not feel guilty because I took the oath of allegiance 
to the Provisional Government of Free India on October 21, 
1948, in Malaya—an oath to serve my country ’.*° 

The effects of the I.N.A. trials, political and otherwise, and 
of the hero-worship resulting therėfrom, are still being felt in 
India, and are likely to continue.to be felt for many years to 
come. Thus Sardar Baldev Singh, Defence Member in the 
Interim Government, has recently spoken of the need to 
strengthen the morale of the Indian services ‘ which in recent 
months has been somewhat tried by internal indiscipline and 
perverse lauding of the “Indian National Army ” and its 
role in the war against the Allies in Asia’.*’ Nevertheless, 
Congress has recently seen fit to raise volunteer bodies under 
the command of Shah Nawaz,” who was one of the. accused 
in the first case discussed here; and no member of the Interim 
Government attended the investiture at which a loyal officer 
received the George Cross for withstanding torture by the 
I.N.A., ‘ possibly . . . because of protests by members of the 
“ Indian National Army” against the award to Captain 
Duranni, who they accuse of ‘‘ disloyalty ’’ to that body ’.*” 
In view of the political furore aroused by these trials and the 
manner in which the ultimate sentences were reduced out of 
all proportion to the gravity of the offences, it would probably 
have been better had a general amnesty been issued and none 


86 Statement of accused. Transcript, l.c., February 4, 1946. 

87 Times, October 10, 1946. 

88 Sunday Times, March 9, 1947. 

89 Times, March 12, 1947. See Times, April 6, 1947, on differences between 
Interim Government and C. in C. concerning review of sentences. Also Times, 
August 27, 1947, where it is reported that the recent riots in the Punjab were 
instigated by Sikh ex-members of the I.N.A. 
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-of the trials staged. If, on the other hand, it was necessary, 

- if only from the point of view of the loyal army, to hold such 
trials, the only persons to have. been tried should have been 
those charged with cruelty and atrocities against Indian troops. 
If -this had been the policy pursued it would have been 
difficult, if not impossible, for-the Indian political parties to 
have represented these trials as political, with the accused 
appearing as outstanding patriots. 

In his opening address, counsel for the poai in the 
Shingara Singh Case pointed out that ‘ the offences . . . are of 
such a nature that if the accused were not British subjects, 

~ but if they were, for instance, Germans or Japanese, they 
~ could and would be tried as common war criminals for offences 
against the laws of war and humanity °.” It is submitted that 
in all three cases the political charge of waging war ought never 
to have been brought, and that the accused, regardless of their 
British nationality—for the German Supreme Court tried 
German war criminals after the first World War *—should 
have been proceeded against as common war criminals for their 
atrocities against Indian prisoners of war. 


L. C. GREEN. 


80 Transcript, l.c., December 18, 1945. 
91 See International Law and Totalitarian Lawlessness, by G. Schwarzenberger, 
London, 1948. Appendix 2, the Leipzig Trials, pp. 113-147. 


CORRESPONDENCE 
THE OPERATION OF NULLITY DECREES 


1 Dr. Jonnson’s Buitvines, 
Tempte, E.C.4. 
November 22, 1947. 
The Editor, 
Modern Law Review. 


Dear Sir, 

Mr. F. H. Newark by his article in your issue of November 1945 (which 
I have only just seen) has done a great deal to dispel the widely held illusion 
that in English law there’ is any justification for using the word ‘ voidable’ 
in reference to marriage ceremonies which are void for whatever reason. 
Probably the illusion has become far too deeply entrenched to dispel altogether. 
One finds ‘ voidable’ used, for instance, by no less a jurist than Dr. Cheshire 
in his Private International Law in reference to ceremonies which the courts 
have held that there was no marriage at all because of impotence, wilful refusal, 
insanity and other causes. . 

In the Law Quarterly Review, October 1947, Mr. J. F. Garner cites with 
approval the distinction made by the late Bateson, J., between ‘void’ and 
‘voidable’ marriages in Inverclyde, [1931] P. 29, although both that decision 
and its ratio decidendi have ceased for a long time to be followed in the 
Divorce Court, and in fact it received its quietus in Hutter, [1944] P. 95. 
I am not unmindful of the fact that in De Reneviile, a recent nullity suit, 
Jones, J., based his decision as to domicile on the distinction between ‘ void” 
and ‘voidable’. An appeal is pending in this case. In Adams, [1941] 1 K.B. 
536, Scott, L.J., approached the point very cautiously when he said: ‘The 
use of both terms in connection with the status of marriage has received 
judicial sanction, and is consonant with the ordinary English meaning of the 
words, although it lends itself to misuse, and may cause confusion’. The point 
in that case was that if during the continuance of a putative marriage the 
male spouse covenants by way of a deed of separation to make provision for 
the female spouse, and the marriage is thereafter annulled on the ground 
of the female’s incapacity, then the deed is binding notwithstanding that there 
was no marriage. The Court of Appeal approved the decision to the same 
effect of Farwell, J., on the same point in Fowke, [1938] Ch. 774, in which 
I had urged the contrary. Really the decisions in Adams and Fowke were of © 
the same kind as in Dodworth v. Dale, [1986] 2 K.B. 503 (concerning the 
incidence of tax where a marriage is annulled). Mr. Newark quite rightly 
says (at p. 206) that ‘such cases prove nothing’ in regard to the non-existence 
of a marriage once it has been declared void. In Newbould v. Att.-Gen., 
[1931] P. 75, Lord Merrivale emphasised the retrospective effect of a decree 
of nullity of marriage for incapacity in rendering valid a later marriage by the 
male partner with another woman before the earlier marriage was annulled. 
This important decision was cited by Sir Valentine Holmes in Adams but not 
mentioned by any of the three Lords Justices in their judgments. Newbould 
was also cited with approval by Andrews, L.C.J., in Mason v. Mason and 
Pennington, [1944] N.I.L.R. 134 (cited by Mr. Newark at p. 217 in another 
connection). This was a case in which a decree nisi of nullity was made in 
July 1984, the male spouse married another woman on January 10, 1935, and 
the decree of nullity. was made absolute on January 21, 1985. Thus it was 
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declared that the former so-called marriage was not one, and the other 
marriage in January 1935 was therefore valid. 

It is quite true that in the Matrimonial Causes Act, 1937, section 7 (1) 
introduces the words ‘ void or voidable’, but statutes often fail in exactitude. 
Thus in section 2 (b) of the same Act we find the expression ‘has deserted 
the petitioner without cause’. The italicised words are obviously pleonastic 
and would only be appropriate if instead of the word ‘deserted’ the statute 
used the word ‘left’ or ‘abandoned’. 

Turning to other points in Mr. Newark’s instructive article I would venture 
to make the following comments : 

(1) In a case of nullity the plea of ‘insincerity * is scarcely ever used except 
where there has been long delay in alleging incapacity, and in effect it only 
means this: ‘ You have been living in an apparent married state so long that 
there is an extra special burden on you of proving incapacity’ (see T. v. T., 
orse. J. (1981), 47 T.L.R. 629). 

(2) As for the principle of Tamquam soror it may still be effective, as 
when a young man marries a very much older woman quite plainly to enjoy 
the benefits of her fortune and influence. Here we get the doctrine of appro- 
bation (see G. v. M. (1885), 10 App.Cas. 171), which, however, is very rarely 
applied. 

(3) Mr. Newark states no authority for his proposition (at p. 213) that 
‘where a man has married a woman knowing of her incapacity’ he cannot 
obtain a decree of nullity. Jeffcoat (1947), 63 T.L.R. 435, is a decision to 
the contrary. 

(4) As to a petition for nullity on the ground of the petitioners own 
impotence and the repudiation of the marriage by the respondent (p. 214 of 
the article), see Davies, orse. Mason, [1935] P. 58, and M. v. M. (1908), 25 
T.L.R. 328. 

(5) At p. 215 Mr. Newark suggests that ‘a party to such voidable marriage 
who marries again without decree obtained does not commit the felony of 
bigamy’. Thus if a man is wilfully refused intercourse or he determines that 
his wife cannot give him complete intercourse hé might be tempted to arrogate 
to himself the right of being a judge in his own cause in a disputable matter, 
say there was no marriage and legally marry again. Surely no practising 
lawyer would sanction such a step; he would advise obtaining the judgment 
of the tivil court as to nullity. 

Finally I observe a thoughtful article in the Law Times of November 1, 
1947, which to my mind finally disposes of the confusing use of the word 
‘ yoidable’ in this context. 

. : Yours faithfully, 
WILLIAM Later. 


STATUTES 
TOWN AND COUNTRY PLANNING ACT, 1947 


Tue Town and Country Planning Act, 1947, has been called a 
skeleton Act; but it is a singularly robust-looking skeleton. Its 
120 ample sections and eleven formidable schedules dwarf the more 
modest New Towns Act, its companion in the new planning code. 
Nevertheless, so extensive are the powers of delegated legislation 
conferred by the Act that it may be some years before its full 
implications become clear. 

Before the war only a small proportion of local authorities had 
planning schemes in actual operation. Whilst this was due partly 
to the phenomenal prolixity of the procedure necessary for putting 
any local scheme into operation under the 1932 Act, there were also 
more serious obstacles. The bogey of compensation frightened 
many authorities into adopting a timid approach towards planning. 
They also tended to think in parochial terms; in the words of the 
Explanatory Memorandum + to the 1947 Bill, ‘ the tendency was for 
each authority to plan their area in isolation from their neighbours ’. 
Nor were they obliged to prepare any scheme whatever ; and if they 
did take positive action, their powers were insufficient to ensure 
satisfactory development, as distinct from preventing bad develop- 
ment. Further, the system was fundamentally rigid; once a 
planning scheme obtained the force of law, the procedure for amend- 
ment was too complicated. 

In recent years the idea that physical planning should be 
conceived as a national, rather than a local, responsibility, has 
gained ground. The establishment of a Ministry of Town and_ 
Country Planning in 1948 was followed in the same year and in 1944 
by statutes which brought this goal nearer to fulfilment. But the 
main weaknesses persisted. The 1947 Act seeks to cure them by 
solving the financial problems of local authorities and at the same 
time erecting a new structure of planning machinery to ensure that 
planning will be centrally co-ordinated and also effectively executed. 
It owes much to the Uthwatt Committee’s Report, although most 
of the Committee’s recommendations have beer substantially 
modified. 

The essentials of the new scheme introduced’ by the Act are: 
The present system of interim development control is to be modi- 
fied and extended to all stages of planning, so that no development 
of land may in future take place without permission ; no compensa- 
tion will normally be paid for refusal of permission; where 


1 Cmd. 7004/1947, p. 4. 
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permission is given, a development charge must be paid by the 
developer to the State. The potential ‘development value’ of 
land is thus extinguished, and land will therefore change hands 
at a price roughly corresponding to its ‘existing use value’. 
(Increase in land value which accrues without development is left 
with the owner, however).” To compensate the owners of interests 
in land which are consequently depreciated in value, payments will 
be made out of the Exchequer. This will remove the heaviest 
burden of compensation from the shoulders of local authorities. If 
“the Act also ends speculation in land values, it may perhaps prove 
the most significant measure passed by the present Government. 


General compensation provisions. The present development 
values of land are to be assessed, and compensation for their 
extinguishment will be paid out of a global sum of £300 millions to 
owners of fee simple and leasehold interests. The principles govern- 
ing the distribution of this amount will be prescribed in a scheme 
to be made by the Treasury; the scheme must be approved by 
affirmative resolutions of both Houses. Additional payments may 
be made in respect of certain war-damaged land. All claims for 
payments must be submitted to the Central Land Board, a body 
corporate which will consist of a chairman and not more than nine 
other members ** to be appointed by the Minister and the Secretary 
of State for Scotland. Payments will be in the form of negotiable 
Government stock or cash. 

Local authorities will henceforth be able to purchase compul- 
sorily land they require for planning purposes at its existing use 
value, but the date with reference to which the existing use value 
will be assessed will (subject to interim provisions having effect only 
until the ‘ appointed day ’) be the date of the notice to treat. The 
1939 standard -of compensation, recommended by the Uthwatt 
Report and adopted in the 1944 Act, is therefore abandoned. 

To complete the new financial arrangements, Part X of the Act 

“provides for a comprehensive system of Exchequer grants to local 

authorities to meet the expenses of compulsory acquisition and of 
those special cases where other compensation is payable to private 
owners. - Maximum grants of 90 per cent. and 80 per cent. may 
be made in respect of their most important disbursements, con- 
ditional upon Ministerial‘and Treasury approval of the development 
proposals. Provision is also made for defraying the cost of com- 
pensation already paid under earlier Planning Acts. 


2 Cf. Final Report of the Uthwatt Committce, which recommended a 
quinquennial levy of betterment charges on site values: Cmd. 6386/1942, 
$$ 308-347. 

2a On Nov. 11, 1947, the Minister announced the names of the chairman and 
six members of the Central Land Board: see 444 H.C. 168-70. S.R. & O., 
No. 2294 of 1947, deals with the terms of appointment of members of the Board, 
and with some administrative matters. They are to hold office for such term 
and subject to such conditions as the Ministers shall determine, and they are 
disqualified from sitting in the House of Commons. 
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Local planning authorities. The principle is now accepted that ` 
planning requires to be carried out by large authorities with 
adequate resources. Accordingly, the new local planning authorities 
(I.p.a.’s) are to be the councils of the county boroughs and the 
counties. The L.C.C. becomes the l.p.a. for the whole of London, 
though the City of London retains a number of its existing powers 
within its own boundaries (s. 114). In 1932 there were 1441 
planning authorities; now there will be 145. Joint planning com- 
mittees for areas smaller than counties are abolished altogether. 

The county districts are excluded from direct responsibility for 
‘the preparation of the development plan (v. infra), but section 10 
provides that they must be consulted before the I.p.a. presents the 
plan for the Minister’s approval. Schedule I introduces a further 
opportunity for their participation: any function of an l.p.a., 
except the power to raise money, may be exercised by the planning 
committee of the l.p.a. or a sub-committee of that committee; and 
a majority of any such sub-committee ‘shall be members either 
of the local planning authority or of the councils of county districts 
comprised in the area of that authority’. Moreover, by section 34 
the Minister is empowered to make regulations (after consultation 
with representatives of local authorities) authorising l.p.a.’s to 
delegate to county district councils any of their functions in con- 
nection with the granting of development permissions or the 
enforcement of planning control. (See now S. R. & O. 2499 of 1947.) 

Section 4 empowers the Minister to constitute two or more (or 
parts of two or more) I.p.a.’s as a united district with a joint board 
as the l.p.a. In addition, joint advisory committees may be estab- 
lished to advise two or more ].p.a.’s in their functions. A final 
complication is introduced by the Minister’s power to vest certain 
land acquired by a local authority in a joint board on which it 
must be represented. 


. Development plans. Within three years of the appointed day 
(which day is expected to be early in 1948) each I.p.a. must prepare 
a comprehensive development plan for its area and submit it for 
the Minister’s approval. The plan may designate, as being subject 
to compulsory acquisition by the appropriate authority within a 
period of ten years (in the case of agricultural land, seven years), 
virtually any land required for the implementation of its multifarious. 
purposes. It is to be noted that the plan may thus designate not 
only land comprised in an ‘area of comprehensive development ” 
(see section 5 (8)) and land contiguous or adjacent thereto, but 
also any other land which, in the opinion of the l.p.a., ought to be 
acquired for the purpose of securing its use in the manner proposed 
by the plan. If land designated as subject to compulsory purchase 
has not been acquired within 12 years, the owner may require the 
l.p.a. to do so. Flexibility is ensured by section 6, which provides 
that a fresh survey of the area subject to the plan shall be made 
every 5 years, and that proposals for the amendment of the plan 
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may at any time be submitted by the l.p.a. for the Minister’s 
approval. The Minister is given powers to secure the preparation 
of a proper plan where the l.p.a. fails to perform its duties 
satisfactorily. 

Part IV of the Act confers upon the existing local authorities 
increased powers of compulsory acquisition, disposal and positive 
development commensurate with the broad conception of a develop- 
ment plan. In general the provisions of the 1944 Act are incorpo- 
rated, with the requisite modifications. Of particular interest is the 
repeal of section 20 (8) of the 1944 Act (which provided that in 
certain cases the Minister should not give his consent to 1.p.a.’s to 
carry out development which private persons were willing and able 
to undertake) by section 44 (2) of the 1947 Act. 


Development permissions. The sections dealing with the topic 
of development permissions are of the first importance. The 
meaning of development is defined in section 12, a section which 
will require careful scrutiny by all practising lawyers. Permission 
may be granted by development orders to be made by the Minister, 
and by the |.p.a. in cases not covered by such orders. The l.p.a. 
may grant permission for a limited period only, and it may impose 
such other conditions as it thinks fit, including conditions regulating 
the use or development of any of the applicant’s land where it con- 
siders this to be expedient for the purposes of the development 
actually authorised. A development order may direct that particu- 
lar cases shall be referred to the Minister directly. Also, applicants 
aggrieved by the l.p.a.’s decision may appeal to him. In either 
case his decision is final. 

Section 17 introduces an innovation : applications may be made 
to the l.p.a. to determine whether a proposed use of land constitutes 
development within the meaning of the Act and, if so, whether 
permission is required. An appeal lies from the l.p.a. to the Minister 
and thence to a court of summary jurisdiction—a somewhat 
surprising choice of tribunal.’ 

If, as-the result of the Minister’s or ].p.a.’s decision regarding 
an application for development permission, the land is rendered 
incapable of reasonably beneficial use, the owner may, in certain 
cases, serve notice on a local authority requiring it to purchase his 
interest. Apart from this exception, and other cases specified in 
section 20 and Schedule ITI, the dissatisfied applicant is not entitled 
to compensation, though he may be so entitled where a permission 
already granted is subsequently modified or revoked. 

Further, where permission is granted, no development may be 
carried out until a development charge (if any be imposed) has been 
paid to the Central Land Board. Section 70 (2) provides that in 
determining’ whether any, and if so what, development charge shall 


3 Cf. Potter, ' The New Land Law under the Town and Country Planning Bill’ 
11 Conveyancer 147 at p. 151. 
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be levied, the Board shall have regard to the increment in value 
accruing to the land by virtue of the grant of permission and ‘ shall 
not give any undue or unreasonable preference to one applicant over 
another’. (Quære, whether this is anything more than moral 
exhortion or whether the courts will in practice find it possible to 
quash the Board’s decisions for non-compliance with this require- 
ment.) Other general principles to be observed by the Board will 
be prescribed in regulations to be made by the Treasury. These 
regulations, which will require approval by affirmative resolution, 
may provide for the adoption of different standards in respect of 
development of different classes and development carried out at 
different periods. It appears to be generally expected that the 
aggregate sum of development charges collected will in due course 
exceed £300 millions paid out by the Board as compensation to 
landowners. 

Land ripe for development before the appointed day (see 
section 80) is exempted from the payment of a development charge. 
Land held by Government departments, operational land of 
statutory undertakers, land held by local authorities for general 
statutory purposes and land held on charitable trusts and inalienable 
land of the National Trust, are all free from development charges 
and receive no share of the £300 millions. (A Government depart- 
ment may, however, enter into a special agreement with the I.p.a.) 
Similar rules apply to land acquired by local authorities for 
comprehensive development or re-development, and by development 
corporations under the New Towns Act, but these authorities may 
be required to pay to the Central Land Board sums in lieu of 
development charges. 


Limitations on the Minister’s powers. Some criticism has been 
aroused by the fact that the ultimate control over development does 
not invariably rest with the Minister of Town and Country Planning. 
Thus, section 34 gives the effect of development permissions to the 
exercise of the existing powers of other Government departments 
to authorise development by local authorities and statutory under- 
takers; by section 14 (4) a certificate must be obtained from the 
Board of Trade before permission for the erection of certain industrial 
buildings can be given; and, most important of all, section 88 
provides that the question of conformity with the development plan 
in the case of land held by Government departments shall be 
determined by agreements made between the l.p.a. and the depart- 
ment concerned, subject to Treasury approval. Moreover, the 
responsibility for authorising compulsory purchases is shared by the 
Minister with some of his colleagues. Where land is designated by 
the plan as being subject to compulsory purchase by a Minister, that 
Minister has sole control; where it is to be acquired by a local 
authority or statutory undertaker, the Minister concerned with the 
functions in question is the appropriate authority; the Minister of 
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Works and the Postmaster-General have special powers in the period 
before a development plan becomes operative. 


Planning control. The provisions dealing with the enforcement 
of planning control embody most of the existing law on the subject 
and also increase the powers of the l.p.a. in some respects. Orders 
may be made for the cessation of development carried out without 
permission or contrary to the conditions of the grant (there is a 
right of appeal to Petty Sessions), and for the preservation of trees 
and woodlands and buildings of special architectural and historical 
interest. The l.p.a. is also given wide powers to order the dis- 
continuance of existing uses, or the demolition or alteration of any 
building, on planning grounds; the Minister must hold an inquiry 
before confirming such an order, if the property-owner so desires. 
The Minister is given default powers in respect of all these orders. 
In all the cases mentioned, except the first, compensation may be 
payable to the owner affected by the order. 

Section 81 enables regulations of a far-reaching character to be 
made for the control of advertisements in the interests of amenity 
and public safety. Applications for permission to exhibit advertise- 
ments will be made to the l.p.a., and the regulations may provide 
for an appeal either to the Minister or to an independent tribunal. 
The Minister has stated* that he hopes to appoint twelve regional 
tribunals with independent legal chairmen. 


General. -The practising lawyer’s main preoccupation with the 
Act will centre, first, around its provisions concerning compensation 
and, secondly, around its general effect upon the law of property. 
In this brief outline no mention has been made of many of the most 
important provisions dealing with these matters. The former, 
however, cannot be discussed otherwise than in minute detail, and 
the latter merits a separate and searching analysis. Reference to 
such important subjects as methods of assessing compensation, 
existing contraventions of planning control,’ restrictive covenants 
entered into between l.p.a.’s and landowners (section 25), the 
keeping of registers, land charges, powers of entry, mineral workings, 
ribbon development, trunk roads and other highways, has therefore 
been totally omitted. But there are several points of particular 
interest to the public lawyer :— 


(a) The Central Land Board. 

The Board is obliged to comply with such directions of a general 
character ‘ as the Minister may give it ’ (section 8 (1) ); the functions 
of the Secretary of State are limited to a share in its appointment. 
It must also make an annual report to be laid before Parliament, 
and this ‘shall set out any direction given by the Minister to the 
Board during that year unless the Minister has notified to the 


4 H.C. Deb. Stdg. Ctee. ‘ D’ (1947), col. 438. 
5 Sea R. C. Doble, ' Town Planning Contraventions ', 11 Conveyancer 190. 
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Board his opinion that it is against the interests of national security 
so to do’ (section 8 (2)). Should any such secret directions be 
contrary to law, it would seem that no means exist of challenging 
them. 

The main functions of the Board consist in fixing development 
charges and distributing compensation to landowners out of the 
£800 millions. The uncertainty regarding the principles to be 
observed by the Board in fixing charges has been referred to supra. 
During the parliamentary debates, the Minister maintained that the 
functions of the Board in this matter were analogous to those of a 
landlord deciding a reasonable rent, and he successfully resisted 
proposals that applicants should have a right of appeal to the courts 
or to an independent tribunal. On the other hand, he accepted the 
contention that both applicants for compensation ê and would-be 
developers ’ should enjoy the right of professional assistance when 
presenting their cases to the Board. 

Among the other powers of the Board, the most important is that 
conferred by section 48. The Board may itself acquire land, by 
agreement or compulsorily, for disposal in accordance with the 
Minister’s directions and at a price inclusive of the development 
charge. But the purpose of this section is not ‘to introduce 
nationalisation by the back-door’. The Board must not develop 
land so acquired, and the Minister has given the assurance? that 
section 48 will only be invoked to stimulate development in areas 
where this object cannot be achieved by other means. 

Perhaps the most curious subsection in the Act is section 8 (8), 
which provides that the functions of the Board and of its officers 
and servants shall be exercised on behalf of the Crown. One of its 
purposes is to confer upon the servants of the Board the privilege 
of becoming civil servants ° ; but no other recent statute establishing 
a public corporation includes such a provision. Certainly it enables 
the Board to enjoy the benefit of such legal immunities as the 
Crown retains since the Crown Proceedings Act. Presumably 
mandamus will not issue against the Board. What of contracts 
made by the Board? Here the Board is probably in the same 
position as other public authorities, but some doubts are raised 
‘because of the rule attributed to the Amphitrite Case,’ that the 
Crown cannot by contract fetter its future executive action. It is 
very hard to believe, however, that any court would apply such a 
principle to everyday contracts made by a body like the Central 
Land Board. One clear consequence of section 3 (8) is especially 
unfortunate. In recent legislation the tendency has been to extend 
the period of limitation of actions against public boards from twelve 


§ 487 H.C. Deb. 1182. 

7 441 H.C. Deb. 866. 

3 S. C. ' D ' (1947), cols. 549-50. 
° S.C. * D’ (1947), col. 99. 
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months to three years; but as a result of this strange’ anomaly the 
twelve-months period will apply to proceedings against the Central 
Land Board (see Crown Proceedings Act, 1947, s. 30 (2)). 


(b) Parliamentary control. 

By means of the scrutiny of regulations made under the Act, the 
debate on the annual report of the Board (subject to the omission 
of secret directions), the debate on the estimates (the Board is to 
be given a separate vote), the work of the parliamentary financial 
committees and the other usual opportunities for raising questions 
of general political interest, Parliament will be able to exercise a 
certain measure of control over the activities of the Board. The 
. present Minister’s views on the proper limits of such control are 
indicated by his statement*?: ‘It is not my intention to be 
answerable in Parliament for individual cases determined by the 
Central Land Board ’. 


(c) Semi-judicial functions of the Minister. 

Various types of compulsory purchase orders and orders for the 
enforcement of planning control require confirmation by the Minister. 
Again, in some cases disputes may be referred to him by way of 
appeal or directly for his decision, and he may be required to give 
the parties the opportunity of being heard before a person appointed 
by him. Whenever he gives his decision in such a dispute, or 
confirms an order made by a local authority to which objections 
have been lodged, his functions are sufficiently ‘ judicial ’ for the 
courts to invalidate the exercise of his discretion if he has failed to 
comply with the rules of natural justice. The semi-judicial aspects 
of such functions are emphasised when a public local inquiry is held 
before the final decision is reached.. Section 104 empowers the 
Minister to hold a local inquiry for the purpose of any of his functions 
under the Act. Special provision is made for the holding ef such 
inquiries prior to the constitution of joint planning boards and to 
the exercise of certain default powers. But by far the most 
important provision is contained in section 10 (3), which says that 
after the Minister has heard objections to, or conducted a local 
inquiry in connection with, a development plan, he may then consult 
the l.p.a. or any other person or authority before coming to his 
‘decision, without being obliged either to consult any other person 
concerned or to give any further opportunity for representations to 
be made. This is a clear departure from the audi alteram partem 
zule which has hitherto been applied in the construction of other 
statutes where provision is made for local inquiries.” It recognises 
the need for elasticity in the formulation of comprehensive planning 
schemes; and it represents the point of view now gaining increased 
support from the judicial bench, that such functions of Ministers 


11 §.C.' D’ (1947), col. 707. 
a2 See, e.g., Errington v. Minister of Health, [1935] 1 K.B. 249. 
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are in the nature of administrative and political acts, and are not 
to be compared too closely with those of a judge who has to decide 
a dispute between two parties. 


(d) Functions of the superior courts. 

Specific provision is made for reference to the High Court of 
questions of law arising out of section 85 (which deals with 
charitable trusts), and for appeals against penalties imposed by the 
Central Land Board in respect of development carried out without 
the payment of a development charge. Undoubtedly, also, property- 
owners will try to persuade the courts to quash orders made under 
the Act, by invoking their usual powers of control over public 
authorities. The courts have, in the past, taken action to prevent — 
excess of powers and détournements de pouvbir; the latter idea is 
here used to include infringements of the rules of natural justice, 
decisions arrived at through the operation of faulty motives and 
decisions which are ‘unreasonable’, Although invalidation of 
discretions for excess of powers is possible under this Act, so wide 
are the most important discretionary powers (those relating to the 
preparation of development plans and the making of compulsory 
purchases) that this method of control is not likely to be of great 
effect. The same observation can be applied to the question of 
faulty motives and unreasonableness. The framers of the Act 
appear to have deliberately discouraged judicial interference by the 
almost invariable use of phrases such as ‘ the Minister may make 
such order as he considers expedient’ (or ‘reasonable’, or 
‘necessary ’, or ‘ appropriate’) when he is satisfied that certain 
facts exist. (The word ‘ expedient’ occurs more than forty times.) 
This phraseology is clearly calculated to deter the courts from 
requiring the authority to conform to some objective standard when 
exercising its discretion. In the past, Parliament has often used 
alternative expressions—e.g., that the Minister may, when certain 
facts exist (or when satisfied they exist), take such action as is 
requisite—sometimes in order to indicate that an extrinsic test is to 
be applied, but very often merely in order ‘ to improve the graces 
of the style and to avoid using the same words over and over 
again ’.’" The wording of this statute leaves little room for such 
misinterpretation. And the decisions of the House of Lords and the 
Court of Appeal in the recent Stevenage * and Plymouth è Cases 
suggest that the courts are now far from eager to interfere with the - 
functions of a Minister responsible to Parliament. 

Of late the courts have shown a very lukewarm enthusiasm for 
the concept of natural justice, but it will still provide opportunities 
for the review of administrative discretions which are preceded by a 


13 Per Blackburn, J., in Hadley v. Perks (1866), L.R. 1 Q.B. 444 at p. 457; cf. 
Wade, ' The Content of Legislation’, 18 Political Quarterly 350 at p. 357, for 
a similar view of recent enactments. 

-14 Franklin v. Minister of Town and Country Planning [1947] 2 All E.R. 289. 

15 Robinson v. Minister of Town and Country Planning, [1947] K.B. 702. 
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€ judicial ’ deliberation. What of the functions of the Central Land 
Board? ‘The courts may well decide that when fixing development 
charges its capacity is sufficiently ‘ judicial’ for certiorari to issue 
in respect of its determinations. 

Conclusion. Three salient features of recent legislation are 
present in the Act. 

(1) Parliamentary control over important spheres of admin- 
istrative action is, for practical purposes, eliminated. Yet the 
importance of such control is enhanced by the diminution of judicial 
control over matters of administrative policy. There seems little 
prospect of any change in this situation without some readjustment 
of the machinery of government. 

(2) The Act marks a further decline in the status of the smaller 
local authorities—a trend already clearly manifested in the recent 
Education and Police Acts. In this Act, however, they are 
compensated by an increase in the scope of a number of their 
functions. 

(8) The decision of the various disputed questions of law and 
fact is allocated to Ministry officials, the Central Land Board, local 
planning authorities, independent tribunals, courts of summary 
jurisdiction, county courts and the High Court. Whilst no one 
would suggest that all such issues are appropriate for determination 
by one type of body, the question will undoubtedly arise whether 
many of them might not be dealt with satisfactorily by a coherent 
system of administrative tribunals which could establish a uniform 


standard of adjudication. S. A. DE SMITH. 


COMPANIES ACT, 1947 


Ir is difficult to write a comprehensive and succinct review of a 
statute which is intended to be a series of amendments of the 
existing law. Each section or group of sections deals with a 
separate aspect of company law and is thus a self-contained unit. 
Even the definition section which constitutes the link connecting 
the various parts of a statute of this type has only been assigned 
a humble réle in the enactment under review. It is true that a 
common policy underlies most of the reforms inaugurated by the 
Act, but that policy, formulated long ago in the Report of the 
Cohen Committee, has already been discussed in these pages (see 
an article in Vol. 9, p. 285). Besides, while it was the avowed 
intention of Parliament to give effect to the principal recommenda- 
tions of the Cohen Committee, the moment when the statute received 
the Royal Assent signified the legal irrelevance of the policy which 
inspired it. The Act has now passed into the care of the legal 
profession whose concern is technique not policy. This review 
will therefore deal with some technical points and, incidentally, 
indicate some of those provisions which are at variance with the 
recommendations of the Cohen Report. 


Vor. 11 6 
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It will be remembered that the Cohen Committee had recom- 
mended the abolition of the ultra vires principle as applied to 
companies registered under the Act. Presumably owing to the 
technical drafting difficulties involved in this reform, the Govern- 
ment Bill as originally laid before the House of Lords failed to 
give any effect to this proposition. In the Lords a clause was 
added to the Bill which, while keeping the principle alive, deprived 
it so to speak of its teeth. This clause, with some minor amend- 
ments introduced by the House of Commons, appears now as 
section 76 of the Act. It provides that the objects clause of the 
memorandum will be subject to alterations by special resolution 
without the confirmation of the court. Such alterations will 
continue to be permissible only for the purposes enumerated in 
section 5 (1) of the Companies Act, 1929. But, apart from the 
fact that, as experience has shown, these purposes are formulated 
in so flexible a way as to cover practically everything, there is a 
new and very useful provision (section 76 (10), added in the 
Commons), by which ‘ the validity of the alteration shall not be 
questioned on the ground that it was not authorised by sub- 
section (1) of section 5 of the principal Act, except in proceedings 
taken for the purpose . . . before the expiration of twenty-one 
days after the date of the resolution’. This makes it impossible 
to allege, after the expiration of the statutory period, that the 
company has acted ultra vires on the ground that the alteration 
of its objects clause was not covered by one of the ‘ purposes’ 
enumerated in section 5. Will the new provision also apply 
to a case in which the company had purported to effectuate the 
alteration by an ordinary resolution or in which what was meant 
to be a special resolution suffered from some formal defect? The 
wording of the subsection suggests it and it is certainly in the 
spirit of the statute, but a less ambiguous wording wouid have 
been desirable. A qualified minority of share- or debenture- 
holders can, within twenty-one days, apply to the court to have 
the alteration cancelled and in the proceedings set in motion by 
such application the court exercises a discretion similar to the one 
wielded hitherto in the proceedings on a petition for confirmation. 
The net result is this: ultra vires will continue to haunt the 
textbooks, the lecture-rooms and the examination papers, because 
anything done outside the objects clause will continue to be 
subject to the principle in all its rigour. But an alteration of 
the objects clause will be so easy and an attack on its validity so 
difficult that a lawyer may confidently expect that ultra vires 
will never cross his path again once he has passed his Final 
Examinations. 

The changed status of the objects clause signifies a growing 
approximation between the legal effect of the memorandum and 
that of the articles. This is further emphasised by a new pro- 
vision, not suggested by the Cohen Committee and added in the 
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Commons. Hitherto any part of the company’s constitution which 
was written into the memorandum was unalterable unless it came 
within the purview of one of those sections of the Act which 
expressly permitted alterations. Thus if anything concerning 
directorships, meetings, resoltitions, etc., which might have been 
embodied in the articles, had found its way into the memorandum 
it was unchangeable. The criterion of immunity from change was 
purely formal. What mattered was the document in which a 
given part of the company’s constitution happened to appear. 
Section 77 of the new Act replaces this formal by a substantive 
test. The non-compulsory part of the memorandum is, for the 
purposes of amendment, to be treated as part of the Articles and 
can thus be altered by special resolution. This applies to existing 
companies and memoranda. It is, however, subject to a number 
of exceptions. Thus special rights of any class of members 
embodied in the memorandum cannot be altered, a necessary con- 
comitant of the rule laid down by the courts ever since Andrews v. 
Gas Meter Co. In other cases of attempted alterations of the 
‘voluntary’ part of the memorandum minorities have rights of 
applying to the court similar to those exercisable where the 
objects clause is in dispute. The company, moreover, can do what 
the sovereign Parliament is incapable of doing : It can prohibit the 
alteration of any part of its constitution voluntarily written into 
the memorandum. 

The complicated measures recommended by the Colién Committee 
for the solution of the nominee problem were embodied in the 
Bill originally laid before the House of Lords, but were abandoned 
by the Government in view of their complexity and of their 
problematical value in practice. Neither the register of share 
ownership nor the duty to declare beneficial interests have thus 
found their way into the Act. Few will regret this, all the less 
„so because, following another recommendation of the Cohen 
Report, the Act vests in the Board of Trade wide powers of 
investigating the ownership of companies (sections 46 to 49). 
These are linked with the greatly enlarged general powers of 
investigation (sections 42 to 45). Both Houses contributed to the 
‘strengthening of the machinery designed to disentangle the nominee 
question. The House of Lords introduced what now appears as 
section 47 of the Act: the power of the Board of Trade to investi- 
gate the ownership of given shares or debentures by requiring 
the persons concerned to give the relevant information to the Board 
directly and without resorting to the more cumbersome and expen- 
sive device of a formal investigation by an inspector under section 46. 
The House of Commons made it possible for a qualified minority of 
shareholders to apply to the Board for the appointment of an 
inspector and to obtain this appointment as a matter of right (sec- 
tion 46 (8) ), so that in the case of investigations for the purpose of 
elucidating ownership as in the case of general investigations there 
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are now two types of procedure, the one ex officio (section 43 (1) (b) 
and section 46 (1)) and the one on application (section 185 of the 
1929 Act as amended by section 42 of the Act of 1947 and 
section 46 (3) of that Act). The Board of Trade can impose 
restrictions on shares and debentures the ownership of which is 
being investigated if the persons concerned are unwilling to 
assist the investigation, with the result that the transfer of such 
rights, the payment of dividends or interest and the exercise of 
voting powers are stopped. If the powers vested in the Board are 
efficiently used, they should go far towards overcoming the 
nominee difficulty. 

The provisions of the Act which are designed to protect 
minorities follow closely the recommendations of the Cohen Report. 
For the practising lawyer as well for what one may call the theory 
of company law perhaps the most interesting of these innovations 
is the one contained in section 9 of the Act. If the court is 
satisfied that the affairs of a company are conducted in a manner 
oppressive to some part of its members and that a winding-up order 
under the ‘ just and equitable’ clause would be justified but that 
it would unfairly prejudice the minority, it may make an order 
regulating the future conduct of the company’s affairs. It may 
also compel the majority to purchase the minority’s shares or 
vice versa or order the purchase of shares by the company itself 
(coupled, in the latter case, with a capital reduction). The 
court may, by its order, exercise the constitution making power of 
the company and add to or amend its memorandum or articles. 
Such clauses in the company’s constitution as have been inserted 
or altered by the court are immune from alteration by the company 
without the leave of the court. 

The most widely publicised part of the Act and no doubt the 
one most prominent in business practice is the group of 
sections (12 to 25) and Schedules (I and II) which reform the law of 
accounts and audit. The lawyer will have to absorb the meaning 
of a number of new legal conceptions, such as ‘ group accounts ° 
(not in this form contained in the Cohen Report) and ‘ consolidated 
accounts’ and he will have to understand that the relation between 
the two is that of genus and species. He will note that the | 
profit and loss account is now subject to minute legal regulation, 
but he will hardly be able to suppress a lingering doubt whether 
this regulation goes far enough to secure a necessary measure of 
publicity. Not only the student of company law but also the 
student of jurisprudence will have to study the new definition of 
a subsidiary company in section 18, and also that of a ‘ wholly 
owned subsidiary’ which occurs several times in the Act (e.g. 
section 14 (4) and section 26 (7) (b)). Indeed the analysis of the 
corporate entitled concept in English legislative and judicial 
practice which has been long overdue should find a great deal of 
interesting material in the Act. 
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The new regulation of payments to directors (which includes 
the prohibition of tax-free payments and of loans) and of the 
disclosure of payments to and interest of officers (sections 34 to 
41) reproduces the Cohen Committee recommendations. In the 
article mentioned above the present writer attempted to sum- 
marise these recommendations and reference is made to what was 

` said there. Questions of legal interest and difficulty touching the 
fundamentals of the law of quasi-contract and of constructive 
trusts may well arise from the new provisions dealing with loans 
to directors and payments for loss of office, but this is not the 
place to discuss them. Nor is it possible to do justice to the 
elaborate new rules governing the appointment of directors and 
secretaries which include the much canvassed provision about the 
age limit (sections 26 to 83). 

A word must, however, be said about the treatment of private 
companies in the Act. This subject has been much contested in 
and out of Parliament and the all too complicated formulation of 
section 54 and of the Third Schedule seems to show the traces 
of these struggles. It has become a matter approaching in its 
complexity the more recondite branches of conveyancing to decide 
whether or not a private company is ‘exempt’, i.e., whether it 
is relieved of the duty of filing its accounts with its annual return. 
The present writer feels that the problem how to explain this vital 
matter to his students is well-nigh insoluble. Nothing touches the 
businessman’s daily life more intimately than this question. Was 
it necessary to surround it with complexities so formidable that the 
House of Commons, at the eleventh hour, found itself compelled 
to prohibit prosecutions for failure to comply except by or with 
the ‘consent of the Board of Trade? 

There is no space to discuss the provisions on allotments and 
prospectuses, on the liability of debenture trustees, on the names 
of companies, on receivers and on winding-up, and many other 
matters of importance cannot even be mentioned. Legal practice 
and theory will have to live with the new law (soon to be embodied 
-in a consolidating statute) for many years. A cluster of case law 
will surround many of its provisions and one may express the hope 
that this far-reaching reform of company law will be used by the 
academic side of the profession as an opportunity for the extension 
of legal research into this field. 

The Act is being put into force by stages under Orders made by 

_the Board of Trade by virtue of section 128 (2) of the Act. At the 
time of going to press a number of provisions have been made 
operative as from December 1, 1947 (S. R. & O., 1947, No. 2508). 
They include the sections referring to investigations, to the 
alteration of the company’s objects, to the new powers to alter 
the memorandum and to names of companies. 
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the author expresses the misgivings felt in many quarters about the interna- 
tional war crimes trials. H. Kersen: Will the Judgment in the Nuremberg 
Trial Constitute a Precedent in International Law? 1 Internat.L.Q. 153. H. 
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W. A. STEINER. 


ANNOUNCEMENT 


THe Committee are glad to announce that the Review is 
now showing a small profit. While this does not enable 
them to pay for articles contributed, provision can be made 
for grants in aid of expenses to contributors in cases where 
their articles have called for extra research work, extra 
copying, translating, or in other ways may justify a special 
fee. The Editorial Committee will be pleased to consider 
applications from would-be contributors for such grants. 


NOTES OF CASES 


MOTIVE AS AN ELEMENT OF CRUELTY IN DIVORCE 


Ir sometimes happens that, as the machinery of justice circles round 
the social framework, a decision of a judge working under the 
pressure of a great volume of litigation flies off at a tangent. The 
words of some other judge may be misinterpreted; some ‘ obiter 
dicta ’ enunciated in a previous case without much thought may be 
applied without being tested further; some maxim may catch the 
imagination and override the better judgment; some fallacious 
argument may be accepted whose inconsequence would on second 
thoughts become obvious; or an analogy may find approval which 
deeper consideration would show to be irrelevant. These are but 
some of the pitfalls into which judges may easily be drawn, and it 
is the responsibility of the legal profession to scrutinise every 
reported decision with a view to detecting and causing to be 
corrected the resulting aberration before it achieves the position of 
general acceptance. 

The recent decision of Finnemore, J., in Squire v. Squire ' seems 
to be a case in point. The facts were quite simple. The wife, after 
various operations, and as a result of illness, suffered constantly and 
severely from insomnia. She required her husband to read her to 
sleep night by night, and, not liking anyone but her husband to 
attend to her, insisted on his dressing her, bathing her, and giving 
her other personal attention. Under the strain of these demands 
the husband’s health broke down. Finnemore, J., held that, as the 
wife’s conduct arose from illness, it did not amount to cruelty, to 
constitute which the conduct must be deliberate, malignant and 
intended. This conclusion was reached after consideration of the 
recent cases of Astle v. Astle,? Horton v. Horton? and Atkins v. 
Atkins,‘ of which the learned judge said : ‘ All those cases emphasise, 
as I think all the cases before 1937 laid down, the fact that cruelty 
must be deliberate, malignant, and intended ’. 

If one consults the cases before 1987, whose effect Finnemore, J., 
appears to have presumed, one discovers not merely that they were 
contrary to the dicta on which he relied, but that those dicta were 
in fact due to some confusion of words, if not of thought. There are 
two cases directly on the question of the relevancy of the motive 
behind the respondent’s cruelty. The first is Kirkman v. Kirkman,’ ` 
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where the wife’s jealousy led to the commission of acts of cruelty. 
It was argued for her that, as she was not actuated by spite, the 
husband was not entitled to a decree of judicial separation. This 
argument found little favour with Sir William Scott, who pointed 
out that ‘jealousy is a passion producing effects as violent as any 
other passion, and there will be the same necessity to provide for 
the safety and comfort of the individual. If that safety is en- 
dangered by violent and disorderly affections of the mind, it is the 
same in its effects as if it proceeded from mere malignity alone; it 
cannot be necessary that, in order to obtain the protection of the 
Court, it should be made to appear to proceed from malignity °. 
This decision was followed by a similar refusal to enter into a 
husband respondent’s motives in Holden v. Holden, in which Sir 
William Scott’s words were even more emphatic : ‘ The court has 
had frequent occasion to observe that everything is, in legal 
construction, saevitia which tends to bodily harm, and in that 
manner renders cohabitation unsafe. Whenever there is a tendency 
only to bodily mischief, it is a peril from which the wife must be 
protected. It is not necessary to inquire from what motive such 
treatment proceeds; it may be from turbulent passion, or sometimes 
from causes which are not inconsistent with affection. If bitter 
waters are flowing it is not necessary to inquire from what source 
they spring. If the passions of the husband are so much out of his 
own control, as that it is inconsistent with the personal safety of the 
wife to continue in his society, it is immaterial from what provocation 
such violence originated °’. 

The effect of these cases was well summed up by Lord Penzance 
(then Wilde, J.O.,) in Hall v. Hall’: < With danger to the wife in 
view, the court does not hold its hand to inquire into motives and 
causes. The sources of the husband’s conduct are, for the most 
part, immaterial’. If a more recent opinion be sought, it is to be 
found in Lord Simon’s judgment in Watt (or Thomas) v. Thomas ee 
‘Neither can the husband’s right to a decree for cruelty be denied 
on the ground of the wife’s pathological condition which was 
producing increased nervous irritability 24 

There are many other cases which seem relevant to the present 
discussion. Conduct due to intemperance, or to delirium tremens 
brought about by intemperance, has been held cruelty.” A ‘ prima 
facie’? case of cruelty is made out by proof of communication of 
. venereal disease.!° The court has granted relief where the shock of 
the commission and conviction of a serious crime of one spouse 


© (1810), 1 Hag.Con.C. 453. 

7 (1864), 3 S. & T. 347 at 349. 

8 [1947] 1 All E.R. 582 at 586. 

9 White v. White (1859), 1 S. & T. 591; Marsh v. Marsh (1858), 1 S. & T. 312. 
10 Browning v. Browning, [1911] P. 161, 
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causes injury to the other’s health." In Curtis v. Curtis’? the 
court regarded the husband’s harsh treatment of his wife, brought 
about by brain fever, which affected her health, as cruelty. All 
these decisions were reached without a discussion of motive. If the 
test of ‘deliberation, malignity, and intention’ had been applied, 
different conclusions would no doubt have been reached. The 
reason for its exclusion is simply that the protection which the court 
can give by its decree is just as necessary (perhaps even more so) 
where the danger is created by some abnormality as when created 
by conduct originating from spite or hatred. 

With the above volume of evidence that motive is not a material 
factor in the consideration of cruelty, how did the learned judge in 
Squire v. Squire '* find himself able to reach a contrary decision? 
He started by considering Astle v. Astle,’ or rather by quoting 
the headnote from the Law Reports : ‘ Intention or malignity is an 
essential element in the matrimonial offence of cruelty, and there 
can be no such cruelty if the accused spouse’s state of mind is such 
that he does not know the nature and quality of his acts’. While 
the first clause of this headnote is taken almost verbatim from the 
judgment of Henn Collins, J., it is clear that he decided only what 
was stated in the second part of the sentence. It is obvious from 
the rest of the judgment that ‘ malignity ’ was used as synonymous 
with intention, and in fact in Kellock v. Kellock, decided by 
Henn Collins, J., on the same day, ‘ malignity ’ appears to be used 
to denote the state of mind in which the party ‘ knows what he is 
doing and that what he is doing is wrong ’—i.e., intention. There- 
fore Astle v. Astle '4 affords no authority for the statement that 
malignity in the sense of malice is an element of cruelty. 

Next, Finnemore, J., considered Horton v. Horton.'® In that 
case the question was: if injury result to one spouse from the 
conduct of the other, what quality must that conduct possess to 
constitute cruelty? The following conclusion was reached by 
Bucknill, J.,’7 and quoted in Squire v. Squire’: ‘Mere conduct 
which causes injury to health is not enough. A man takes the 
woman for his wife for better, for worse. If he marries a wife 
whose character develops in such a way as to make it impossible 
for him to live happily with her, I do not think he establishes cruelty 
merely because he finds life with her impossible. He must prove 
that she has committed wilful and unjustifiable acts inflicting pain 
and misery upon him and causing him injury to health’. Let us 
examine this passage sentence by sentence. 

(a) The first sentence is merely the conclusion which the 
following three sentences support. 


11 Thompson v. Thompson (1901), 17 P.U.R. 572; Bosworthick v. Bosworthick 
(1901), 18 T.L.R. 104. 

12 (1858), LS. & T. 192. 

13 Note 1, supra. 

14 Note 2, supra. 15 [1939] 3 All E.R. 972. 

16 Note 3, supra. 17 [1940] P. at 193. 
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(b) It is submitted that the ‘taking for better, for worse’ 
argument is false. It is true that this was, and still is, the church 
dogma regarding marriage, but, in so far as divorce has been 
recognised, the law has created an exception, and it is therefore no 
answer to a charge of cruelty to say: ‘ You took me for better, 
for worse’. If it were, there would seem to be no reason why one 
should not also excuse adultery, desertion and every other matri- 
monial offence on this ground. What is in fact being attempted is 
the definition of the limits of an exception to a rule by a statement 
of that rule; that is a logical impossibility. 

(c) The next argument is based on the decision in Russell v. 
Russeil,'* and, taken by itself, the sentence is quite correct. In 
Russell v. Russell ™® the House of Lords was presented with two 
criteria of cruelty—the first, that of conduct causing injury or 
danger of injury to body or health; the second, that of conduct 
rendering a normal matrimonial relationship impossible. The 
majority chose the former standard. But that does not mean that 
relief is to be refused if the injury to body or health arises from 
conduct making a happy matrimonial life impossible; that is, the 
tests that were suggested are not mutually exclusive. Yet that 
seems to be the implication of Bucknill, J.’s words, considered in 
their context. 

(d) Just as the third sentence in the passage under consideration 
seems to have been due to a misunderstanding of the judgment in 
Russell v. Russell,’ so the last sentence seems to spring from false 
reasoning from Lord Herschell’s remark in that case ° that ‘ there 
might be many wilful and unjustifiable acts, inflicting pain and 
misery, in respect of which that relief [i.e., divorce for cruelty] 
could not be obtained’. It no more follows from this that to obtain 
relief one must prove ‘ wilful and unjustifiable acts inflicting pain 
and misery’ *° than it would follow from the fact that there may 
be many wilful and unjustifiable acts causing damage which will not 
give rise to an action in tort (a statement one might well find in a 
book on tort) that to succeed in such an action one would have to 
prove wilful and unjustifiable conduct. Yet that is the very error 
into which Bucknill, J., appears to have fallen.” 

Finnemore, J., drew the conclusion from Horton v. Horton 2? 
that conduct which ‘ was merely the development and manifestation 


18 [1897] A.C, 395. 

19 [1897] A.C. at 445. 

20 Horton v. Horton, [1940] P. 187 at 198. 

21 A similar case is to be found in Kellock v. Kellock, [1989] 3 All E.R. 972 at 974, 
where Henn Collins, J., states that the respondent’s acts had been ' made to 
appear to proceed from malignity ’, although in the case he was quoting—Kirk- 
man V. Kirkman, 1 Hag.Con.C. 409—the statement was that to prove cruelty 
‘it cannot be necessary . . . that it should be made to appear to proceed from 
malignity ’. 

22 Note 3, supra. 
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of her normal character’ ?* was not cruelty.“* This conclusion 
appears to rest on arguments (b) and (c) considered above, and, by 
reason of their invalidity, must also be considered incorrect. 

Atkins v. Atkins ** was the last case considered by Finnemore, J. 
He quoted from the judgment of Henn Collins, J.: ‘ The Legislature 
has said that [cruelty] shall be a ground for dissolution, but that 
has not altered the quality of what is known as cruelty in this court, 
nor has it altered the reasons which actuate the court in its 
proceedings, which are simply these : the defaulting spouse has been 
guilty of deliberate behaviour, the effect of which either had been 
or must be, in the ordinary course, to injure the health, either 
bodily or mental, of the other spouse ’.** From this passage the 
learned judge has extricated the word ‘ deliberate’, but, as with 
* malignant ’ in Astle v. Astle,*’ it is clear that it means ‘ intended °. 
But it is only the conduct which must be intentional; there is 
nothing in this passage to suggest that the consequences must also 
have been intended; it is plain that the consequences were to be 
considered simpliciter. 

To sum up, the decision in Squire v. Squire?* is based on a 
misunderstanding of a remark in Astle v. Astle,” unwarranted dicta 
in Horton v. Horton” and an unjustified reliance on “Atkins v. 
Atkins,” aud the new rule so formulated that malice is an essential 
element of cruelty is bolstered up by the supposition that the older 
cases decided the very opposite from what they actually laid down. 
In addition, the discredited ‘ for better, for worse ’ principle is once 
more resurrected. It is hardly surprising, therefore, if we question 
the authority of Squire v. Squire.** 

Arriving at a decision is one thing; its value is another. We 
must therefore consider the desirability of the rule enunciated by 
Finnemore, J. It is submitted that the decision is contrary to the 
present tendency of, and public feeling about, the divorce law. The 
breakdown of a marriage is no longer regarded as of necessity the 
fault of one of the parties. While we still talk of matrimonial 
offences, even the law has recognised this in its grant of relief in the 
case of incurable insanity. Is this the time to swing back as regards 
cruelty in the direction of the fault principle to an extent never 
envisaged even by the ecclesiastical courts? Further, where does 
malice end and illness start? No doubt the court would draw a 


23 [1947] 2 All E.R. at 582. 

24 Contrast Gardner v. Gardner, [1947] 1 All E.R. 680, where Hodson, J., 
however, paid lip service to the dicta in Horton v. Horton by terming the wife’s 
unnatural sexual practices ‘ wilful and unjustifiable acts ’, 

Note 4, supra. 

[1942] 2 All E.R. at 638. 

Note 2, supra. 

Note 1. supra. 

Note 2, supra. 

Note 3, supra. 

Note 4, supra. 

Note 1, supra. 
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line somewhere, just as it has drawn a line through patterns of 
causes. While there exists consequently no insuperable obstacle, 
difficulties would arise, similar to those found in formulating a test 
of causation, whose entry into the law should not be allowed without 
very good reason. 

If we reject the criterion of malice, what shall we put in its place? 
Reference may again be made to Sir William Scott’s statement in 
Holden v. Holden,” that ‘everything is, in legal construction, 
saevitia which tends to bodily harm, and in that manner renders 
cohabitation unsafe’. It may be doubted whether the learned judge 
would have committed himself so far if the point had been before 
him for decision, and his words should be regarded rather as an 
overstatement of the case for the exclusion of motive. The real 
answer seems far simpler. Cruelty is a question of fact, and thus 
for the jury to decide. The only point to be noticed is that the law 
will not grant relief for cruelty unless there is injury or danger of 
injury to body or health. That is the distinction between cruelty 
as understood by the man in the street and legal cruelty. To. add 
other elements seems to be setting on the path of justice one more 
carriage with an unnecessary fifth wheel. It is submitted that 
Professor Winfield’s observation that all the ‘ cases on negligence in 
which duty was under discussion . . . could . . . have been just as 
well decided on some ground not depending on duty at all— 
sufficiency of evidence for the jury, contributory negligence, remote- 
ness of damage, inevitable accident, ‘‘ volenti non fit injuria °??, has 
(mutatis mutandis) equal force in the discussion of the problem 
raised by Squire v. Squire ** to settle the difficulties with which 
Finnemore, J., seems to have considered himself confronted. 


K. T. Samson. 


LICENCE—METHOD OF REVOCATION 


Ir is unfortunate that there appears in the headnote to the All 
England Report of Winter Garden Theatres (London), Lid. v. 
Millenium Productions, Ltd., [1947] 2 All E.R. 881, the words 
‘Held, (i) .. . Wood v. Leadbitter (1845), 18 M. & W. 838, “no 
longer law ”?’. In only one of the five speeches, that of Viscount 
Simon, is there any suggestion that, within the limits that it set 
itself, Wood v. Leadbitter should no longer be regarded as an 
authority. Lord Simon’s comments on the case are entirely obiter, 
and were largely contradicted by Lord Porter, who drew from this 
traduced authority a principle that was very material to the actual 
decision in the instant case, namely, that a licence is prima facie 
revocable. 


33 Note 6, supra. 
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“The truth of the matter is that the instant -case does not really 
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help either way in the classic dispute surrounding Wood v. Leud-. 


bitter and Hurst v. Picture Theatres; Ltd: (1915) 1 K.B. 1. The 


` distinction between revoking the licence and breaking the contract 


never arose. Contrast another recent case, Thompson v. Park, 


_ [1944] 1 K.B. 410 (C.A). -7 


` 


r 


Winter Garden Theatres v. Millenium is, however, PE i 


for two reasons. In the first place, another blow was given to the - 


dictum of Lord Selborne, Llanelly Railway § Dock Co. v. L.N.W.R. 


(1875), L.R. 7 H.L. 550, that ‘an agreement de futuro, e 3 


over-a tract a time which, on the face of the instrument, - 


Indefinite’ and unlimited, must (in general) throw upon ee 


‘alleging . that it is not perpetual the burden’ of proving- that 


allegation’. -There is remarkably little authority on the construction 
of written agreements which are silent as to any time limit for the 


`. running of the contract, but the-instant case can now be added to 


Crediton Gus-v. Crediton U.C., [1928] 1 Ch. 448 (which was not ` 


cited), as ammunition against the view that there- is a pema pnon 


` in favour of perpetuity. _. > 
Secondly, there. was an interesting diii ision. of the high acca g 
_ opinion upon the nature of the time to be given to the licensee to 
vacate the premises. -In Minister of Health v.-Bellotti, [1944] 1 `- 


K.B. 298; Greene; M.R., asked § what is a licensee, in the particular 
circumstances of this case, entitled to expect in the matter of the 


_termination of his licence?’ He answered, ‘where a licence is - 
revoked, the licensee has, in spite of the revocation, whatever_in 


the circumstances Is a reasonable time to enable him to remove 


himself and. his possessions from the scene of the licence’. From.. ~ 
_these and other words in his judgment it is clear that the Master | 


of the Rolls took. the_ view „that the licence could be (and was) 


revoked instanter, but that the licensee should have, after. the - 


revocation, time to pack up and find somewhere ‘else to go.’ Further- 
more: there was no need: for the licensor to specify in his notice. of 
revocation any particular time, and if he -did specify a particular 
period which the court considered too short in all the emcumaliares: 
this did not invalidate ‘the revocation. 


The problem of the- ‘ packing- -up PT to use ‘Lord 3 


MacDerniott’s: phrase, did not’ arise directly in the instant case 
since the réspondents were, for reasons immaterial to. this note, 
precluded from alleging that reasonable notice had, not been given. 


or that théy had no time to pack up. But since the point.is - 
- obviously of importance to all licensors, it was dealt with obiter by i 


three members of the House. 


Lords MacDermott and Porter leant towards a refinement of the ` 


Bellotti approach. They agreed that the ‘ packing-up period’ ran 


_ after the licence had in fact been revoked, ‘but they considered that 
notice of intention of revoke was also. necessary in most cases. ‘I. 


take the provisional view that a licence is prima facie terminable at 
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once after notice to determine has been given, but that the licensee 
must be given a reasonable time to vacate’ (at p. 840, per Lord 
Porter). ‘One who remains on the land of another after his license 
to use it has terminated will not be considered a trespasser before 
“he has had a reasonable time in which to vacate the premises. . . 
This period of grace . . . exists for gratuitous as well as for 
contractual licensees, and on that account must I think be generally 
ascribed to a rule of law rather than to an implied stipulation’ 
(at p. 344, per Lord MacDermott). He then goes on to show that 
in most contractual licences there must be read an implied term 
(if there is no express term) giving reasonable notice of intention 
_ to revoke, and that this contractual period is additional to and 
independent of the ‘ packing-up period’. Moreover the licensor 
must specify the length of the former in his notice. ‘I am not 
unmindful that an implication of this nature makes it incumbent 
upon the licensors to specify a reasonable period and that they may 
not be fully versed concerning all the relevant circumstances when 
they ‘have to do so ” (at p. 345). 

Lord Uthwatt, however, held a different view. He would have 
none of the ‘ packing-up period’, chiefly on the ground that no 
rent’? would be payable for such a period (cf. the law of emble- 
ments as applied to tenants-at-will whose tenancy is terminated). 

‘The next question is whether the notice given must be a 
, reasonable notice or whether it may be a notice operating at once 
to determine the licence, the licensees in that event having a 
reasonable time within which to vacate. In my opinion, it is the 
former’ (at p. 341). He also discusses the difficulties of the 
licensor in deciding what length of notice to give, particularly as 
actual user, as well as contemplated user, must be taken into 
account. He concludes that the licensor may require the licensee 
to furnish him with information to help him to decide. 

There is thus a complete spectrum of high judicial opinion upon 
the periods and notices required to oust licensees for valuable 
consideration. Greene, M.R. (and more specifically MacKinnon, 
` L.J.), in the Bellotti Case decided that notice specifying a time of 
revocation was generally unnecessary, but that there was always to 
be allowed a packing-up period. The majority in the Winter Garden 
Case thought that both periods were necessary, while Lord Uthwatt 
thought that only the prior notice specifying a time was essential. 
Licensors must envy the relative certainty enjoyed by landlords. 


C. FLETCHER-COOKE. 


CASE LAW IN DIVISIONAL COURTS 


AFTER the consideration which the Court of Appeal has recently 
given to the binding effect of precedent it was in Police Authority 
for Huddersfield v. Watson, [1947] K.B. 842 (Div. Ct.), the 
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turn of a Divisional Court to pronounce on the application of the 
doctrine of stare decisis at the present day. Following the lead 
given by the Court of Appeal Lord Goddard, C.J., said that 
if in a court most of whose decisions are reviewable, although 
only by leave, in the House of Lords, those decisions are binding 
on the court, how much more important it is that a Divisional 
Court that is a final court should follow its own decisions and 
consider that it ought to give full force and effect to them, 
otherwise a great deal of uncertainty. would be introduced into 
the law. A certain number of authorities on the weight to be 
attached to precedents issuing from a Divisional Court were 
referred to but justice was hardly done to the distinction 
between precedents of Divisional Courts which are and those 
which are not final courts of appeal (cf. the present writer’s study 
‘Divisional Court Precedents’, Modern Law Review, Vol. 9 
(1946) 257). The court was presented with the argument that a 
court is bound by decisions of a court of co-ordinate jurisdiction 
if they are subject to appeal, though not otherwise, but Lord 
Goddard, C.J., with whom the other two members of the court 
agreed, countered this by saying that he was not considering the 
decision of a court of co-ordinate jurisdiction, such as the three 
Superior Courts were at common law, but a decision of one court, 
namely, the Divisional Court. The instances in which this 
common law distinction has beén acted on in Divisional Courts 
were not referred to. With regard to ‘the dictum of Grove, J.’, 
the Lord Chief Justice expressed the view (p. 848) that a judge of 
first instance is bound to follow a decision of a Divisional Court 
as well as a decision of the Court of Appeal and of the House of 
Lords. No citation is given either in the judgments or the 
arguments of counsel for Grove, J.’s, dictum; it is to be found in 
Casson v. Churchley (1884), 58 L.J.Q.B. 835, 386, cf. ‘ Divisional 
Court Precedents ’, p. 259 where it is discussed. 

The Divisional Court in the Huddersfield Case has followed 
the example of Lord Alverstone, C.J., in applying the principle 
of stare decisis in Divisional Courts in the same manner in 
which the Court of Appeal applies it in that court, rather 
than the example of Lord Russell of Killowen, C.J., and Lord 
Coleridge, C.J., who applied the principle in a special and more 
elastic manner which they deemed to conform to common law 
doctrine and the constitution and functions of Divisional Courts. 

In L. C. C. v. Shelley, [1947] 2 All E.R. 820 (Div. Ct.) the 
Divisional Court felt itself bound to follow R. v. Snell, 
Ex p. Marylebone B. C., [1942] 2 K.B. 187 (Div. Ct.), Lord 
Goddard, C.J., saying (p. 324), ‘In my opinion these cases 
are very fit to be taken before a court which has the power to 
reconsider Snell’s Case’. There is no suggestion of summoning 
a special sitting of the Divisional Court, in the manner of Lord 
Russell of Killowen and Lord Coleridge, in order that the case 


~ 
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might be reconsidered by a Divisional Court itself. Yet accord- 
ing to an observation of Lord Goddard, C.J., in Edwards v. 
Jones, |1947] 1 All E.R. 880, 888 (Div. Ct.), the weight of a 
Divisional Court precedent does still to some extent depend on 
the number of judges of whom the court in question was com- 
posed, for the Lord Chief Justice said of an earlier Divisional 
Court decision: ‘I should have no hesitatien, if necessary, in 
differing from the decision in that case, not merely because we 
are sitting now as a court of three, and that was a court of two, 
but also because the case was not argued for the defendants, 
who did not appear, and when a case has been argued only on 
one side, it has not the authority of a case which has been fully 
argued’. Another recent case, Moore v. Hewitt, [1947] K.B. 
831 (Div. Ct.), shows that the exception to the rule that the Court 
of Appeal is bound by its own decisions which exists when the 
previous decision was given per incuriam applies in Divisional 
Courts also. Lord Goddard, C.J., stated (p. 885) that a 
decision is given per incuriam where the provisions of a statute 
or the authority of a case has not been brought to the attention 
of the court. His lordship applied this exception to a case in 
which authorities of equal standing (namely, other Divisional 
Court rulings) had been overlooked. 

The Lord Chief Justice in the Huddersfield Case remarked 
(loc. cit. 847, 848) that he knew that in the writings of various 
eminent people the doctrine of stare decisis had been canvassed 
from time to time but that, in his opinion, ‘if one thing is 
certain it is that stare decisis is part of the law of England, and 
in a system of law such as ours, where the common law, and 
equity largely, are based on decisions, it seems to me it would 
be very unfortunate if a court of final appeal has given a decision 
and has laid down a definite principle and it cannot be said the 
court has been misled in any way by not being referred to 
authorities, statutory or judicial, which bear on the question, that 
it should then be said that that decision was not to be a binding 
authority °. But from the time when stare decisis became part 
of the law of the land there have always been applications of the 
doctrine peculiar to different courts. It may, perhaps, be 
hazarded that if those who have canvassed the merits and 
demerits of the doctrine had devoted more attention to an 
analysis of the relevant decisions and dicta on the operation of 
the doctrine these special applications would not so easily have 
escaped due attention. Is the stiffening in the judicial applica- 
tion of the doctrine in modern times in part a reaction against 
criticisms directed at the doctrine itself? 

The latest eminent person to canvass stare decisis is Professor 
Stone. After weighing the jurisprudential issues involved Pro- 
fessor Stone’s conclusion is (The Province and Function of Law 
(1947), p. 188, n. 228) that ‘the question whether a court is 


Vou. 11 7 


98 THE MODERN LAW REVIEW Vor. Il 


‘“ bound ”? by a single precedent must remain largely meaningless, 
with respect, however earnestly it continues to be discussed by 
courts and text writers. See the remarkable collection of 
such discussions in ‘‘ Precedent in Equity ”? (1941), 57 L.Q.R. 
245, 2638-79 by the present writer. In view of the nature of 
much modern literature on stare decisis it is understandable that 
a fairly full reference to the sources in a study of precedent should 
appear remarkable. Academic studies of stare decisis often point 
their own moral of the amount of notice which should be taken 
of judicial authorities. Whether the lavish display of references 
to minor articles in remote reviews should be regarded as a com- 
pensation gesture for abstinence from adequate citation of judg- 
ments is a question best answered by a jurist of the psychological 
school. After discussing this school and Professor Llewellyn and 
the American ‘ realists °, Professor Stone says (op. cit. 416, n. 188): 
‘A good recent example of what Professor Llewellyn is attacking 
may, perhaps, be seen in Mr. W. H. D. Winder’s attempt 
(“ Precedent in Equity ”, loc. cit.) to derive the rule followed from 
a collection of judicial dicta, mainly obiter, on the point’. The 
object of that article was the limited one of trying to discover 
what rule or rules the courts profess they are, as a matter of law 
or practice, bound to follow. The professed rules of stare decisis 
must be discovered before they can be convincingly criticised. 
In general, writers on case law have put comparatively little 
energy into such a discovery, perhaps because they are anxious 
to hasten on to attack what they believe they have already 
found. Unlike stare decisis in the House of Lords, the Court 
of Appeal and courts of first instance, stare decisis in Divisional 
Courts has not yet attracted the attentions of the people to 
whom the Lord Chief Justice refers in his judgment in the 
Huddersfield Case; the time is now ripe for those attentions to 
commence. 
W. H. D. Wrinver. 


CHOICE OF LAW IN NULLITY PROCEEDINGS 


A JURISDICTIONALLY competent court must pronounce a decree of 
annulment in accordance with the substantive law ‘of the state 
which determined the validity of the marriage with regard to the 
matter alleged to be the cause of nullity’.! The several features 
of the marriage contract are governed by distinct conflict rules, as 
e.g., formalities by the lex loci contractus? and capacity of the 
parties by the law of their pre-marital domicile.? The same 


1 American Restatement, 1934, § 136. 


2 Berthiaume v. Dastous, [1930] A.C. 79; Apt v. Apt, [1947] 1 All E.R. 620; 
aff. ibid. 677. 


3 Brook v. Brook (1861), 9 H.L.C. 193; Re Paine, [1940] Ch. 46. 
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principle is applicable to defects resulting in complete nullity and 
voidability. With regard to the latter, however, difficulties of 
characterisation are not infrequently caused, since it is by no 
means self-evident whether to class impotence, wilful refusal to 
consummate and similar causes as appertaining to one category or 
another. This problem arose in the recent case of Robert v. 
Robert. A marriage had been celebrated at St. Peter Port 
between two persons domiciled in the Isle of Guernsey. The 
putative wife petitioned the English High Court for a decree of 
nullity on the ground of the other party’s wilful refusal to con- 
summate. In this particular instance, a decisive choice was not 
of paramount importance, since both English and Guernsey law 
recognised this cause of invalidity. Barnard, J., considered that 
‘in order to be justified on principle as a ground for annulment 
and not dissolution, it must be considered as a defect in marriage, 
an error in the quality of the respondent’, but ‘if I am wrong, 
and wilful refusal to consummate a marriage was to be con- 
sidered as something affecting the capacity of one of the parties to 
contract marriage, then I am bound by the decision . . . in 
Sottomayor v. De Barros to apply the lex domicilii’.* It is 
submitted that the second alternative is preferable, since both 
analytically and historically it presents the closest analogy to 
impotence which unequivocally relates to the capacity of the 
prepositus.° No other decision elucidates this issue, and it is 
only lately that the choice of law problem in voidable marriages 
“has been squarely faced.” Thus in Easterbrook v. Easterbrook ® 
and Hutter v. Hutter? decrees were granted by Hodson and 
Pilcher, JJ., annulling marriages celebrated in England between 
‘wives’ domiciled in this country and husbands domiciled in 
Canada and the U.S.A. respectively. Although the point was not 
taken, there can be little doubt that by the law of the husbands’ 
domicile, refusal to consummate was not a sufficient cause for 
nullity **. The question remains, Did the court apply English law 
as the lea loci celebrationis or as the lex domicilii of one of the 
parties? The suggestion that the law of the husband’s domicile was 
exclusively applicable must be discountenanced in view of the 
established principle that a contractual defect by the law of 
domicile of either party invalidates the marriage contract.’° For 
this reason, these decisions must be considered as correct, even 
if wilful refusal to consummate be deemed a defect of capacity, It 
is arguable, however, that the court applied English law as the 


4 [1947] 2 All E.R. 22. 

5 At p. 24, 

® Cf. judgment of du Parcq, L.J., in Cowen v. Cowen, [1946] P. 36. 

T See Cheshire, Private International Law (8rd ed.), pp. 458 et seq. 

8 [1944] P, 10. 

8 [1944] P. 95. 

94 See Falconbridge, Conflict of Laws, p. 681. 

10 Re Paine, [1940] Ch. 46. Contra Cheshire, pp. 266 et seg., and p. 459. 
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lex fori or, for want of proof to the contrary, assumed an identity 
between the law of the husbands’ domicile and English internal 
law. We may well shrink from the former interpretation in view 
of its emphatic rejection by Jones, J., in Robert v. Robert.: 

Professor Cheshire suggests the desirability of applying the law 

of the domicile on the ground that voidability raises an issue of 
status. By this he appears to mean the domicile of the parties at 
the time when the proceedings for nullity are commenced, not the lex 
domicilii at the time of the marriage. Thus, ‘ strict principle may 
perhaps demand . . . that annulment of a voidable marriage, since 
it directly affects status should be submitted exclusively to the 
court and to the law of the domicile ?’ 1? but ‘ where the marriage 
is alleged to be void ab initio . . , the proper law varies with 
the ground upon which the allegation is based. The petition 
attacks the validity of the marriage...’.'* Itis submitted with the 
greatest respect that this contention proceeds on the hitherto unsub- 
stantiated premise of identifying divorce and voidability. Whatever 
be the merits of this analogy for the purpose of determining juris- 
dictional competence, it is indisputable that, since a decree of 
nullity, both in respect of void and voidable marriages, destroys 
the marriage ab initio on ante-nuptial grounds, the law of the 
domicile at the time of the proceedings is altogether irrelevant. 
Two illustrations will suffice: 

(a) A domiciled Englishman marries his divorced wife’s sister in 
Denmark. This marriage will remain invalid even if the 
parties acquire a domicile of choice in that country.'" 

(b) In the converse case, a domiciled Dane marries in these 
circumstances in France. His subsequent acquisition of | 
an English domicile will not entitle an English court, to 
annul the marriage.’° 

There is no justification for applying a contrary principle to defects 
resulting in voidability. Thus, two domiciled French citizens go 
through a form of marriage in Paris and subsequently acquire a 
permanent home in this country. An English court, it is sub- 
mitted, may not annul the marriage on the ground that one of 
the parties wifully refused to consummate it. Similarly, there is 
no authority for the proposition that a German tribunal may pro- 
nounce a decree of nullity with respect to a marriage contracted 
by two English domiciliaries in London, on the ground that the 
wife was mistaken as to the personal attributes of her husband, 
even although the parties had at the time of the proceedings 
acquired a domicile in Germany.'* 


11 [1947] 2 All E.R. 22, 24. But sce Mehta v. Mehta, [1946] 1 All E.R. 690. 

12 At pp. 446-7. This passage is more explicit than the apposite comment at 
pp. 458-9. 

13 At p. 459. 

14 Cf. Wolff, Private International Law, p. 341. 

15 Cf. Stone, J., in Yarborough v. Yarborough (1933), 290 U.S. 202. 

16 Cf. Mitford v. Mitford, [1923] P. 130. 
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The fact that the causes of voidability, in theory at any 
Tate, relate to defects of an ante-nuptial character is an 
incontrovertible feature of our system of our’ matrimonial law. 
The superficial appearance of wilful refusal to consummate and 
impotence as cause subsequentes rests on inadequate analysis, and 
is disproved by the principle that a refusal, following on consum- 
mation, does not entitle to this form of drastic relief, although it 
may afford a defence to a petition for restitution of conjugal 
rights.’ This was recognised by Jones, J., in Robert v. Robert 
by the following observation: ‘A peculiar feature of this impedi- 
ment consists in the voidability of the marriage being based on 
an ante-nuptial fact. . . . Wilful refusal to consummate a 
marriage in order to be justified on principle as a ground for 
annulment and not dissolution, must be considered as a defect in 
marriage ’.’* The distinction between domicile tempore celebra- 
tionis and tempore judicii has not always been clearly recognised, 
because it is only in comparatively rare cases that the domicile has 
not remained constant at all material times. These ‘raræ aves’, 
however, are of increasing appearance, as evidenced by Salvesen v. 
Administrator and Manella v. Manella.” It is worth remembering 
that Professor Beale directed his attack against the former decision 
primarily on the ground that the courts of a domicile acquired 
by the parties subsequently to the celebration of the marriage were 
considered competent to render a decree of annulment.?! The 
unequivocal acceptance of the status approach in the Salvesen Case 
does not imply the application by the domiciliary court of its 
internal law as ‘the law of the domicile’, since in nullity pro- 
ceedings, unlike divorce, the courts must take cognisance of those 
systems of law which determine the original validity of the 
marriage. It is believed that those who advocate the exclusive 
competence of the courts of domicile in cases of voidability have 
not fully adverted to these considerations.” 

In my submission, voidability is not the cause but the conse- 
quence of a defective marriage. If the petitioner relies on the 
allegation of impotence, this ground must initially be characterised 
as appertaining to capacity.’ Since the latter is governed by 

‘the law of the pre-marital domicile of either party, he must 
then prove that this cause is recognised by the internal law 
of that legal system to which the court has referred the 
substantive issue. It is only at this stage that the inquiry 
becomes relevant whether the defect results in total nullity or 


17 Synge v. Synge, [1901] P. 317. 

18 [1947] 2 All B.R. 22, 24. 

19 [1927] A.C. 641. 

20 (1942), Ont.R. 630; (1942), 4 n 712. 

21 Beale. Conflict of Laws, Vol. 1, p. 512. 

22 See note by F.H. in 60 L. Qk ‘115, 116; Cheshire, P.I.L. (2nd ed.), p. 340, 
(Brd cd.), pp. 447, 455, 458-9. 

3 To illustrate this point. we must disregard the claim of the lex loci celebrationis. 
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voidability. This is the more important, since the consequences of 
on infraction of matrimonial law vary considerably in different 
countries. Thus in Germany, non-age is an ‘impedimentum 
impediens’ which, like non-compliance with certain formalities of 
English law,?* does not invalidate the marriage, once it has been 
celebrated.” An English court seised of a nullity petition by a 
domiciled Englishman who at the time of the marriage in Berlin 
was domiciled in Germany and below the statutory age, must deter- 
mine the consequence of this defect in accordance with internal 
German law and therefore uphold the marriage, in the teeth of 
the consideration that by the test of English domestic law it would 
have been totally void. To take another pertinent example: 
two persons domiciled in Georgia, U.S.A. contract a marriage in 
Atlanta. They subsequently come to reside in this country, and 
the husband petitions for nullity on the ground that his wife was 
pregnant by another man at the time of the marriage. By the law 
of Georgia which is clearly applicable as the lex domicilii of both 
parties, this constitutes a cause of divorce.** It is submitted 
without hesitation that the High Court would have to desist from 
granting the desired decree, although by virtue of section 7 (1) (d) 
of the Matrimonial Causes Act, 1987, this now constitutes a defect 
resulting in voidability. , 

It is suggested with the greatest respect that Professor Cheshire 
advocates the adoption of a more liberal attitude towards these 
proceedings than has hitherto been accorded in decisions which 
continue to proceed upon the technical view that ‘ voidability ” is 
the legal consequence of the existence of an ante-nuptial defect which 
has the effect of rendering a marriage void ab initio by a specific 
decree of nullity, at the suit of the ‘innocent’ party. 

J. G. Fiemme. 


JURISDICTION IN NULLITY PROCEEDINGS 


Tue line of cases from White v. White! to Robert v. Robert? 
appeared to establish that the English courts had jurisdiction to 
grant a decree of nullity where the petitioner was either domiciled 
or resident ° in England, and that for this purpose there was no 
distinction between a void and a voidable marriage.* 

This comfortable position has been disturbed by the decision of 
Jones, J., in De Reneville v. De Reneville.® In that case the wife 


24 R. v. Birmingham (Inhabitants) (1828), 8 B. & C. 29; Greaves v. Greaves 
(1872), L.R. 2 P. & D. 428. 

25 BGB 1303. Sir II. Duke in Mitford v. Mitford (supra) mistakenly treated the 
German decree, based on BGB 1333, as one of nullity, instead of voidability. 

6 See Vernier, American Marriage Laws, Vol. 2, s8. 68-73. 

1 [1987] P. 111. 

2 [1947] 2 All E.R. 22. 

3 Cf. Hutter v. Hutter, [1944] P. 95. 

4 Easterbrook v. Easterbrook, [1943] P. 10. 

5 [1947] 2 All E.R. 112. 
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petitioned on the ground of her husband’s incapacity or wilful 
refusal to consummate the marriage, which had taken place in 
France. The wife was resident in England at the date of the 
petition, and at all material times the husband was domiciled and 
resident in France. The husband entered an appearance under 
protest to the jurisdiction. 

It was held that the domicile of the wife was French, because 
she took her husband’s domicile at marriage and could not there- 
after acquire a separate one even though the marriage were void- 
able. The learned judge reached the conclusion, that a decree of 
nullity in such a case was not retrospective for the purposes of 
domicile, in reliance on Fowke v. Fowke*® and Adams v. Adams? 
which were not matrimonial suits nor concerned with domicile, 
although it is true that the second was a Court of Appeal decision. 
No reference was made to recent cases® in the Divorce Division 
where it has been held that a wife may acquire a separate domicile.® 

Having held that there was no English domicile, Jones J., 
distinguished White v. White, refused to follow Robert v. Robert, 
and dismissed the petition on the ground that the petitioner’s 
residence in England was not sufficient to found jurisdiction in 
the absence of special circumstances or hardship and where the 
respondent had protested against the jurisdiction. 

The reference to special circumstances and hardship in White 
v. White has thus borne fruit and resulted in uncertainty on a 
matter which should be certain. Moreover, the criterion of 
whether or not the respondent has protested against the jurisdic- 
tion (which also originated in the judgment in White v. White) 
is surely as bad a criterion as could be imagined for deciding 
whether jurisdiction exists. If a foreign court trying a conflict case 
were called upon to find the present English law of jurisdiction 
in nullity, it would be faced with an almost impossible task and one 
reflecting little credit on this branch of our law. 


[N.B.—An appeal against the decision of Jones, J., has been 
heard, but judgment has not been given at the date of going to 


press. ] 
J. P. Lawton. 


ê [1988] Ch. 774. 

7 [1941] 1 K.B. 586. 

8 White v. White (void marriage); Easterbrook v. Easterbrook (voidable 
marriage). 


REVIEWS 


Tue TRIAL oF GERMAN Mason War Criminats. Proceedings 
of the International Military Tribunal sitting at Nurem- 
berg, Germany. (London: H.M.S.O. Part 4, 448 pp., 
6s. 6d. Part 5, 876 pp., 5s. 6d. Part 6, 340 pp., 5s. 
Part 7, 886 pp., 5s. Part 8, 807 pp., 4s. 6d.) 


Tuae five volumes now under review comprise the official record 
of the proceedings of the Nuremberg Trial for the period 
January 7 to March 11, 1946. During this period the attention 
of the court was taken up with the prosecution case against 
each of the individual defendants, and the accounts read almost 
like a German Dictionary of National Biography. In addition, 
one finds here the case against aggressive war. In Part 4, 
M. de Menthon argued the illegality of war, and it is possible 
to find in his argument the precursor of the portion in the 
judgment which dealt with the criminality of war under the 
Pact of Paris, although that international instrument merely 
declared that the High Contracting Parties ‘ solemnly declare 

. . that they condemn recourse to war for the solution of 
international controversies and renounce it as an instrument 
of national policy’. Despite the absence of any mention of 
criminality M. de Menthon declared that ‘since 1928 Inter- 
national Law of war has emerged from its framework of 
regulations. It has gone beyond the empiricism of the Hague 
Convention to qualify the legal foundation of recourse to force. 
Every war of aggression is illegal, and the men who bear the 
responsibility for bringing it about place themselves beyond 
the pale of law. What does all this mean, if not that all acts, 
committed as a consequence of this aggression, for the carrying 
on of the struggle thus undertaken, will cease to have the 
juridical character of acts of war? ... Acts committed in 
the execution of a war are assaults on persons and goods which 
are themselves prohibited, but are sanctioned in all legisla- 
tions. The state of war could make them legitimate only if 
the war itself was legitimate. Inasmuch as this is no longer 
the case, since the Kellogg-Briand. Pact, these acts become 
` purely and simply common law crimes. ... Any recourse to 
war is a recourse to means which are in themselves criminal ’. 
(pp. 350-851.) There is some measure of false logic here, 
however, for it does not follow that because a particular action 
is illegal, it is also criminal; thus a general restraint of trade 
has constantly been held to be illegal, but it has not therefore 
been held to be criminal, for, as Kenny points out, crimes are 
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* wrongs whose sanction is punitive’, and there is no sanction 
postulated in the Pact of Paris. 

These volumes also include the evidence connected with 
War Crimes and Crimes against Humanity and in Part 4, 
p. 369, the attempt is made to prove that Article 6 of the 
Tribunal’s Charter introduced no innovations into the con- 
ception of crimes, even in the international sphere. The 
evidence given by witnesses who passed through the various 
concentration camps of conditions in those camps makes 
nauseating reading, and it is often difficult to believe that 
human beings could have sunk so low, especially when reading 
the accounts of experiments on human beings (see, e.g., 
Part 5, pp. 182-280; Part 7, pp. 70-73; Part 8, pp. 7-21). 
It is difficult to realise that military and civilian prisoners 
suffered such treatment and lived to give evidence at 
Nuremberg. 

The proceedings under review also deal with the case against 
the indicted organisations; the aggression in the East and the 
methods of terror employed against Slav and, particularly, 
Russian personnel; the murder of 50 R.A.F. officers from 
Stalag Luft III; and the conclusion of the Prosecution case. 
Part 8 concludes in the middle of the evidence for the defence 
of Goering and reproduces the testimony of General of the 
Luftwaffe Karl von Bodenschatz and the incomplete evidence 
of Field-Marshal of the Luftwaffe Erhard Milch, whose memory 
always appeared deficient concerning any matter which might 
have incriminated Goering. 

When this series of reports has been completed they will 
constitute a very valuable source of documents and statements 
connected with the rise and fall of Hitler’s Reich, and in con- 
junction with the series of Law Reports of Trials of War 
Criminals now being published by H.M.S.O. will provide 
material for a detailed and comprehensive study of war crimes 
in all their aspects during the recent war. From the point 
of view of the general public it would be valuable if selected 
pieces of the evidence could be published separately in small 
and readable pamphlets, for the recent Penguin by Cooper 
only deals with the trial itself, while what is needed are photo- 
graphs to bring home to the public that in modern total wars 
law tends to give way to necessity, and necessity knows no 
limitation. War today has reverted to the old pre-humanist 
conception of extermination, in the process of which any 
method, however horrible, is to be expected and even enjoined. 


L. C. GREEN. 
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Law Rerorts oF TRIALS oF War CRIMINALS. Vol. I. Selected 
and prepared by the United Nations War Crimes Com- 
mission. (London: H.M.S.O. 1947. xi and 127 pp. 
2s. 6d.) i 


Tuis volume is the first of the series of reports of trials of 
those persons described by the Moscow Declaration of October 
80, 1943, as ‘ minor war criminals ’, but, as Lord Wright points 
out in his Foreword, ‘ this is a misleading term because of the 
enormity and scope of the crimes committed, which really 
include all war crimes except those that were charged at the 
Nuremberg and Tokyo trials and are described as crimes which 
have no particular geographical location ’. 

Nine cases are reported here, three of which were tried by 
United States, and six by British Military Commissions. In one 
instance Greek, and in another Dutch officers sat with the 
British. Only one trial is concerned with Japanese war 
criminals, the others were all German. The accused included 
both military personnel and civilians, and the offences charged 
included the killing of survivors of a sunken ship, the shooting 
of unarmed prisoners, the killing of civilians by injections, the 
scuttling of U-boats in violation of the Instrument of Surrender, 
etc. 

An interesting thing about these cases is that they all took 
place before the Nuremberg Tribunal issued its Judgment, 
nevertheless, in each case in which superior orders were pleaded 
as a defence the plea was overruled. An illuminating quotation 
in this connection was used by the British prosecutor in the 
Almelo Trial. He referred to a statement by Dr. Goebbels, 
reported in the German press on May 28, 1944, that ‘no inter- 
national law of warfare is in existence which provides that a 
soldier who has committed a mean crime can escape punishment 
by pleading as his defence that he followed the commands of 
his superiors. This holds particularly true if those commands 
are contrary to all human ethics and opposed to the well- 
established international usage of warfare’ (p. 40). It. is, 
therefore, interesting to read reports of cases in which. German 
counsel denied the rightness and applicability of the decision 
of the German Supreme Court in the Llandovery Castle, while 
British prosecutors and Judge Advocates supported it. The 
tribunals also rejected pleas based on a lack of mens rea and 
on the maxim nulla pæna sine lege. As regards the latter, the 
Judge Advocate in the Peleus Trial pointed out that ‘ nulla 
poena sine lege . . . referred only to the municipal or domestic 
law of a particular State and the court should not be 
embarrassed by it in its deliberations’ (p. 12). 

The method of reporting enables one to follow the arguments 
of both prosecution and defence, and so we learn, per Professor 
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Wegner, defence counsel in the Peleus Trial, that Nazi juris- 
prudence taught that ‘ there existed no universal truth and law, 

. instead the will and the command of the nation had 
the supreme, absolute and totalitarian value, claiming an 
individual’s whole and undivided loyalty °’ (p. 8). We are also 
able to discover the reasons that led to the decision in the 
British cases, for there is a report of the advice given to the 
court by the Judge Advocate; since the Judge Advocate is the 
prosecutor in American cases, the reasons for the decisions in 
such cases can only be surmised from a study of the arguments 
used by the defence and the prosecution. 

Just as valuable as the actual reports are the notes on the 
cases compiled by the Secretariat of the United Nations War 
Crimes Commission. These remind us that the British Manual 
of Military Law and the American Basic Field Manual are not 
legislative instruments, but only informative documents that 
may be departed from when ‘ inconsistent with the views of 
most writers on the subject’. They attempt to gather the 
various points of law dealt with in the cases here reported, and, 
as a result of the decisions in the Hadamar Trial and the 
Zykon B Case, are able to draw attention to the fact that ‘ the 
provisions of the laws and customs of war are addressed not 
only to combatants but also to civilians, and that civilians, by 
committing illegal acts against nationals of the opponent, may 
become guilty of war crimes, . . . and any civilian who is an 
accessory to a violation of the laws and customs of war is 
himself also liable as a war criminal’ (pp. 54, 108). 

The grounds upon which the Secretariat bases the juris- 
diction of British and American tribunals dealing with war 
criminals will provide food for thought to those concerned with 
the problem of German sovereignty today. Such tribunals 
may try cases in which the victims possess their own nationality 
or that of allies ‘engaged in a common struggle against 
common enemies’. Jurisdiction rests also on ‘ the general 
doctrine called Universality of Jurisdiction over War Crimes, 
under which every independent State has an International Law 
jurisdiction to punish pirates and war criminals in its custody 
regardless of the nationality of the victim or the place where 
the offence was committed’ (p. 103). In addition, we learn 
that ‘ the jurisdiction of the British court, sitting in the British 
Zone, could also be based on the fact that after the debellatio 
of Germany, the Allied Powers have been the local sovereigns 
in Germany ’ (p. 18). 

Valuable comments are also made on the difference between 
the British and the American tribunals and the instruments 
creating them, the rules of evidence and procedure applied, the 
connection with municipal courts, and the like. As future 
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volumes will include the decisions of tribunals of other 
allied powers, the series should enable a comprehensive and 
comparative study of war crimes and their punishment. 


L. C. GREEN. 


Leviatan. By Tuomas Hosses. Edited with an introduction 
by Michael Oakeshott. (Oxford: Basil Blackwell. 1946. 
8s. 6d. net.) 


Tus is the third in a series of political classics re-edited with 
introductions by distinguished modern scholars. Mill on 
Liberty and Locke on Civil Government are followed by 
Hobbes’ Leviathan. The idea of such a series is felicitous, and 
its execution important. We can produce little in the way 
of fundamentally new political ideas. The great ideas and 
antitheses of politics (and law) have been put forward, during 
the last two-and-a-half thousand years, by a small number of 
giants. They have been varied, rephrased and commented 
on by a host of smaller men. Our main task is to see clearly 
the fundamental antinomies and to reassess the great writers 
and their systems in the light of present social conditions. | 

Of the continued, or, possibly, increased topicality and 
importance of Hobbes’ work there can be no doubt at all. 
His main and lasting contribution to jurisprudence has been 
not so much his dubious though influential doctrine. of social 
contract as the firm recognition of the interrelation of force 
and law. The Austinian doctrine of sovereignty and the 
whole philosophy of legal positivism are built on it, but the 
continuous strengthening of state authority has made many 
forget its essential foundations. The question has, however, 
been reopened through the present dilemma of international 
law and the issue before international society. 

Mr. Oakeshott, in a thoughtful and suggestive introduction, 
not only gives an illuminating analysis of Hobbes’ system, he 
also traces the philosophy underlying Hobbes’ writings: ‘ For 
Hobbes, to think philosophically, is to reason; philosophy is 
reasoning. . . . But to understand more exactly what he 
means by this identification of philosophy with reasoning, we 
must consider three contrasts that run through all his writing; 
the contrast between philosophy and theology (reason and 
faith), between philosophy and ‘“‘science’’ (reason and 
empiricism) and between philosophy and experience (reason 
and sense)’. These contrasts and their bearing on the general 
development of philosophical thinking are developed by the 
learned editor. 

Mr. Oakeshott starts with a general classification of his own 
which is stimulating but would certainly need much fuller 
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exposition. According to him, there are three main patterns 
of philosophical thinking about politics. The first is distin- 
guished: by reason and. nature (Plato’s Republic); the second 
by will and artifice (Hobbes’ Leviathan); the third---in the 
belief of its followers, who obviously include the editor-.-- 
combining the truths of the first two and avoiding their 
fallacies—by the rational will (TIegel’s Philosophy of Law). 
As far as the last of these traditions is concerned, the present 
reviewer would most strongly challenge the alleged happy com- 
bination of will and reason in Hegel. As he has attempted to 
show elsewhere (Legal Theory) Hegel has, through a system 
in which will masquerades as reason, deluded a whole trend 
in philosophical and political thinking into believing that the 
antinomies of values and systems do not exist. The conse- 
quences have been fateful to philosophy and catastrophic to 
politics. This, however, would need fuller statement as much 
as the learned editor’s thesis. 

It may well be hoped that this excellent new series will 
give a stimulus to the intelligent study of the great political 
classics. 

W. FRIEDMANN. 


Screntiric Man v. Power Poxitics. By Hans J. MORGENTHAU. 
(University of Chicago Press, Chicago. 1946. x and 
245 pp. 16s. 6d.) 


Proressor Morgenthau informs us in his preface that ‘It is 
the purpose of this book to show why belief in the redeeming 
powers of science is misplaced, to point to the elements in 
philosophic and political thought from which this belief has 
arisen and in which it manifests itself, and, finally, to indicate 
those intellectual and moral faculties of man to which alone 
the problems of the social world will yield’ (vi). With this 
aim in view, he discusses the development of political thought 
through rationalism to science, a development which he finds 
contemporaneous with the rise of political liberalism. 

In the course of his discussion the author deals with some 
of the fallacies inherent in the liberal approach to international 
affairs. Thus, he points out that foreign policy and the 
decision of war or peace are determined not by the political 
complexion of domestic policy, but by ‘ geography, national 
character, tradition, and the actual distribution of power, 
factors which no government is able to. control but which it 
can neglect only at the risk of failure’ (p. 66). Further, he 
deals with those politicians and political theorists who believe 
that all that is needed to secure lasting peace is the establish- 
ment of the rule of law, and emphasises that it is ‘ the peace 
reigning in the minds of men’ which makes possible ‘ the reign 
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of the rule of law’ and not vice versa, for ‘ what we call “ order 
under law” is not the creation of law but of social forces 
which make for both order and law’ (pp. 116-117). Since 
rationalism eschews power and violence he attempts to show 
the true function of morality in international affairs, pointing 
out that ‘In a world where power counts, no nation pursuing 
a rational policy has a choice between renouncing and wanting 
power. ... (The) sham battle against power politics, however, 
gives our civilization at least the satisfaction of having paid 
tribute to its ethical standards and of being able to continue 
to live as though those standards did not exist’ (p. 200). 

After the conclusion of a hard-fought war it is usual for 
the victors to adopt an attitude that suggests that the victory 
has been due not so much to their possession of superior 
military might, as to their possession of all the virtues. It 
is refreshing, therefore, to find an American professor remind- 
ing us that ‘The monopoly of the atomic bomb may coincide 
with a monopoly in virtue; but no necessity makes the latter 
an attribute of the former ’ (p. 6). 

The basic thesis of Scientific Man v. Power Politics is to 
be found in scientific man’s approach to politics. In his 
‘search for facts and rationalism he ignores those interests, 
emotions and sentiments that contribute so much to the 
dynamic character of international affairs in a power-ridden 
world. This can be seen, for example, in the decision of 
Great Britain to seek the appointment by the General 
Assembly of a fact-finding commission for Palestine, when too 
many facts are already readily accessible, while there is not 
enough awareness of the conflicting Anglo-Arab-Jewish 
interests. Social problems—like that of peace or war—differ 
fundamentally from scientific problems which are solved finally 
once and for all. The former are recurrent and require solving 
anew each time they arise, for there is no universal panacea. 
Instead, ‘when all problems between individual countries, 
which might otherwise lead to war at a particular time, are 
Solved peacefully with the particular methods appropriate to 
them, then universal peace is preserved at this particular 
moment in history. New problems will arise, again threaten- 
ing peace and requiring similar solutions, and if these solutions 
are forthcoming, peace will again be preserved’ (p. 217). 

Professor Morgenthau has provided an interesting study of 
the failure of scientific man in his struggle to overcome power 
politics. It is to be hoped that one day he will provide us 
with an equally stimulating work illustrating how that struggle 
can be brought to a successful conclusion. 

L. C. GREEN. 
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Essays oN THE ConFfLICT oF Laws. By Joan DELATRE Facon- 
BRIDGE, M.A., LL.B., K.C., Dean of the Osgoode Hall Law 
School. (Toronto: Canada Law Book Company, Ltd. 
1947. xxxi and 780 pp. Price $8.) 


Dean Falconbridge has long been known as one of the most 
prolific writers and as one of the most acute minds on the 
Conflict of Laws that the English-speaking world has produced. 
Many of his outstanding contributions to this branch of the 
law have appeared in the Law Quarterly Review, though 
generally, and naturally, the Canadian Bar Review has derived 
the greatest benefit from the output of his pen. Articles and 
notes on cases have been so numerous during the last fifteen 
years or so that, in effect, there is hardly a branch of private 
international law which has not been enlightened and enlivened 
by Dean Falconbridge’s observations. But these were 
dispersed and not always readily accessible. It is therefore a 
matter of great gratification that he has published a book 
which, in his own words, ‘includes, but is something more 
than, a collection of articles and case comments published from 
time to time’. 

On the whole the book is a collection of essays, and the 
reader will find in it a great deal of material with which he is, 
or ought to be, well conversant. Yet it is certainly much 
more than the usual collection of previously published essays. 
This is so for two reasons. In the first place many chapters are 
entirely new. This applies to the introductory chapters 
(Domestic Rules and Conflict Rules; The Meaning of a Conflict 
Rule) and to other portions of the book, particularly the valu- 
able chapters ‘International and Intranational Cases’ and 
£ Substance and Procedure °’ ; moreover, in many cases revisions, 
additions or omissions involve alterations of the previously 
published text. Secondly, however, this is almost a textbook. 
It is not written in the form of a textbook and the author says 
little if anything about domicil, nationality, immunity from 
jurisdiction, bankruptcy, public policy or a few other topics 
which a textbook would include. But this is of small impor- 
tance in view of the fact that the author has covered almost 
the whole field of the problems which one would expect to find 
discussed in a textbook. The introductory chapters mentioned 
above are followed by five chapters devoted to what the author 
calls characterisation (pp. 85 to 108) and by a long discussion 
of renvoi and its divers implications (pp. 109 to 222)—chapters 
which mainly reproduce the articles published in 1930, 1931, 
and 1987 in the Law Quarterly Review. Chapter 12 on Limita- 
tion of Actions and Prescription, based on an article in (1943) 
21 Canadian Bar Review 669, opens a long series of chapters 
which deal with more specific questions and of which the 
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following are the most substantial and representative: Bills 
and Notes: Herein of Contracts (to a large extent identical 
with pp. 860 to 917 of the author’s book on Banking and Bills 
of Exchange, 5th edition, 1985); Contract and Conveyance: 
Personal Chattels (derived from an article in (1934) 2 Dominion 
L.R. 1); Administration and Succession (originally published 
(1942) 20 Canadian Bar Review 10); Marriage, Divorce and 
Annulment (see the article in (1932) 4 Dominion L.R. 1). The 
whole work consists of forty-six chapters and it is a remarkable 
tribute to the monographic work of the author that he has been 
able to complete it without resorting to all his previous. 
publications. 

Dean Falconbridge has not by any means confined himself 
to a reproduction of his earlier writings. Although he has not 
taken account of all material that has appeared since the date 
of the earlier publication (M. Wolff’s book has been ignored 
entirely); although Continental publications are referred to 
only sporadically; although the emphasis frequently is on 
Canadian cases and some more recent English cases have been 
overlooked (e.g., on p. 266 the decision of the House of Lords 
in Hickman v. Peacey, [1945] A.C. 304; on pp. 309, 834, 342 
Adelaide Electric Supply Co. v. Prudential Assurance Co., 
[1984] A.C. 122 and Mount Albert Borough Council v. 
Australasian Temperance and General Mutual Life Assurance 
Society, [1988] A.C. 224; on p. 322 Vionnet & Cie v. Wills, 
[1940] 1 K.B. 72; on pp. 421 sqq. Finska Angfartys AJB v. 
Baring Bros. & Co., Ltd. (1987), 54 T.L.R. 147, 1081) ; although 
altogether the author uses his material a little eclectically, he 
has throughout revised his essays, brought them up to date, 
to some extent re-arranged them and in many cases added 
postscripts. 

The expert, however, will not turn to this book for its 
collection of material, but for stimulating discussion of the 
highest quality. Dean Falconbridge, being a real master of 
his subject, is never content with mere exposition nor is he 
attracted by theorising or unproductive speculation. His 
interest lies in analysis. This, and his faculty for restrained 
and reasoned criticism, for probing to the kernel of problems, 
for elucidating them by a happy formulation, for a fairly con- 
servative approach, make his work an outstanding contribu- 
tion to a branch of the law which in all countries has by now 
been more enriched by scholarly treatment than any other. 


F. A. Mann. 
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Pricis DE Droir INTERNATIONAL Privé. By P. ARMINJON. 
Volume I: Les Notions FONDAMENTALES DU DROIT INTER- 
NATIONAL Privé. 8rd edition. (Paris. 1947. 461 pp.) 


Prorrssor Arminjon’s treatise has long been known as one of 
the most important modern contributions to the development 
of French private international law. Its great merit was and 
is that it constitutes a breach with the deductive method 
practised by so many Continental scholars, particularly in 
France. As the learned author states with justification in the 
Preface to the third edition, his work propounded ideas ‘ qui 
semblèrent paradoxales et qui sont en train de devenir banales ’. 
Today even in France ‘la méthode analytique et positive’ for 
which Professor Arminjon is largely responsible, is beginning 
to become well established. 

In the third edition Professor Arminjon has again elaborated 
and refined his method of approach, but he has also greatly . 
extended his work which in future will consist of three volumes. 
Many important chapters have been added and, generally, the 
work has been revised and brought up to date. The small 
circle of English lawyers interested in the theory of French 
private international law will be very grateful for the publica- 
tion of this new edition. Yet it cannot be gainsaid that from 
the English lawyer’s point of view this book, or at any rate its 
first volume dealing with the general principles, fulfils limited 
functions only. It contains a great deal of theoretical discus- 
sion, it refers also to a good many French and other decisions, 
but it does not allay those uncomfortable feelings which so 
‘many French books inspire and which make an English reader 
continuously wonder whether the writer has attached sufficient 
weight to the reality of the law, the practice of the courts. 
It would be a matter of great satisfaction if, in his succeeding 
volumes, Professor Arminjon stated and explained French 
practice with as much care and devotion as he bestows on 
French and other doctrine in the first volume of his work. 


F. A. Mann. 


Inventions, PATENTS AND MonoroLyY. By PETER MEINHARDT. 
Foreword by James Mourp. (London: Stevens & Sons. 
1947. 334 pp. 25s.) 


Ir is a considerable achievement to cover so wide a field as 

this book within the compass of some 800 pages, and yet 

produce a book which is not only informative but which can 

be read with enjoyment. This book, as Mr. Mould has said 

in the preface, does not fall into either of the two usual 
Vor. 11 8 
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categories of books on patents; that is text-books for legal 
_ practitioners who specialise in this branch of the law, or books 
written for the information of the general public. For that 
reason this book should appeal to a very wide public, including 
both those engaged in patent work as well as industrialists, 
economists and scientists. 

From a literary point of view the style is somewhat uneven 
owing to the juxtaposition of legal or economic analyses 
with illustrative but rather journalistic anecdotes. Any super- 
ficiality that might arise from the compression of such a vast 
subject within a short book, is compensated by the extremely 
valuable bibliographical footnotes. 

Mr. Meinhardt’s views on monopolies and the reforms of 
the patent law and practice he suggests are all interesting ; 
` and if one does not agree with all his suggestions (which on 
a matter so highly controversial, the author himself does not 
expect), it is stimulating to read his views on all branches of 
this subject. 

The book is divided into four parts: Part one dealing 
Inventors and Inventions; Part two with British Patent Law 
and Practice; Part three with the Abuse of Patent Monopoly, 
and Part four with suggestions for Patent Law Reform. It 
has a long and useful bibliography and is adequately indexed. 


Irene G. R. Moses. 


AWARDS To Inventors. By J. P. GRAHAM, B.A., Barrister-at- 
Law. (London: Sweet & Maxwell, Ltd. 171 and x pp. 
21s. net.) 


Te author has set himself the difficult task’ of trying to predict 
the principles which will guide the Royal Commission on 
Awards to Inventors appointed by Royal Warrant on May 17, 
1946, before this Commission started its work in February 1947. 
He assumes on page 4 that the 1946 Commission will draw very 
largely on the experience of a similar Royal Commission 
appointed in 1919 and adopt the general principles enunciated 
by the 1919 Commission. The author admits that the 1946 
Commission is in no way bound by the principles adopted by 
the 1919 Commission. It is too early to say whether the 
prophesy of the author, that the 1946 Commission will in fact 
be guided by the principles enunciated by the 1919 Commission, 
will prove to be correct or false. 

Circumstances under which inventions were made, communi- 
cated to the Crown and used for war purposes by the armed 
forces, the supply departments and Government contractors in 
the course of the 1989-1945 War were in many respects different 
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from those prevailing during the 1914-1918 War. This is clearly 
put by the President of the Board of Trade, Sir Stafford 
Cripps, K.C., in a Foreword to Mr. Graham’s book, where he 
says that in the Second World War ‘ not only was the range of 
wartime inventions greatly extended, but owing to the almost 
complete pooling of the results and their rapid development 
under Government auspices it became increasingly difficult to 
trace their origins `. 

Under Continental practice opinions as to the proper 
decision of moot points of law expressed in books or commen- 
taries written by distinguished lawyers are given considerable 

‘weight by courts and tribunals and may be quoted freely in 
pleadings and at hearings. Under English practice, however, 
opinions expressed in books written by living authors cannot 
be quoted to a court or tribunal. Therefore, while Mr. 
Graham’s book is the only work written on the intricate subject 
of Awards to Inventors, it will not be permissible to quote 
before the Commission the opinions expressed therein. 

Subject to the above, Mr. Graham’s book should prove very 
useful to all inventors whose inventions were used by the 
Government during the war, and to their legal advisers. Of 
particular interest are his comments on sections 29 and 58a of 
the Patents and Designs Act, 1946, regulating the use of 
patented inventions and registered designs by the Crown and 
its agents. Similarly useful is his analysis of the principles 
adopted in assessing awards by the 1919 Commission. These 
principles are dispersed in the seven reports published by the 
1919 Commission during the period 1921’ to 1987 and a com- 
pilation published by the Treasury Solicitor in 1929 and 
reprinted in 1946; they are, for the first time, systematically 
arranged and discussed in Mr. Graham’s book. 

The author deals with the interesting problem as to when 

the right of compensation against the Crown can first be 
assertéd (p. 11). Under section 10 of the Patents Act damages 
against private persons or firms can be claimed only for the 
period commencing -with the acceptance of the complete 
specification. Mr. Graham rightly suggests that compensation 

- against the Crown should be given by the Commission also for 
use before acceptance; this is specially important for the many 
inventors whose patent applications were ‘ frozen’ during the 
war under the Defence Regulations, so that acceptance was 
delayed often for several years. 

Mr. Graham’s suggestion (p. 14) that compensation should 
be awarded not only to inventors and patentees but also to 
exclusive licensees also appears equitable. 

On page 27 the author discusses the nomination by the 
Treasury of defendants for the purposes of test actions against 
the Crown under section 29 of the Patents Act. This 
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procedure, desirable as it may be, will have become consider- 
ably more difficult since the decision of the House of Lords in 
Adams v. Naylor, [1946] All E. R., Vol. II, p. 241. 


On page 44 Mr. Graham says that ‘in a patent suit in the 
courts the onus lies upon the plaintiff to establish the validity 
of his patent and infringement by the defendant, and in the 
same way in a claim against the Crown under section 29 the 
claimant has to establish both the validity of the patent and 
user by the Crown’. Certainly the onus of proving infringe- 
ment or user is on the plaintiff or claimant. -However, in 
patent actions in the courts between ordinary subjects the 
onus of proving invalidity is on the defendant ; on this involved 
problem see Terrell on Patents (8th ed.), p. 425-426. There 
is a dictum in Rowland & Kennedy v. The Air Council (1927), 
44 R.P.C. 458, that in proceedings against the Crown the onus 
of proving validity is on the claimant, but this dictum is 
considered erroneous. 

On pages 52 and 151 the author mentions the preliminary 
examination by an investigating committee of claims for 
ex gratia awards for unpatented inventions under Head 3. 
This investigating committee consists of the chairman (or 
sometimes another member) and the secretary. The investi- 
gating committee of the 1919 Commission examined 1,465 cases 
and the task facing the investigating committee of the 1946 
Commission may be even heavier. 


The question of taxation of awards is mentioned casually 
by Mr. Graham on pages 88 and 146, but he does not effectively 
deal with this problem which is vital to every inventor making 
a claim to the Commission. It is thought that ex gratia awards 
under Head 8 are free of tax, while awards for the use of 
patents under Head 1 are subject to income tax, surtax and 
E. P. T. A patentee may therefore sometimes be well advised 
to waive his rights under the patent under Head 1 and seek an 
ex gratia award under Head 8. The author’s remarks and 
quotations on pages 50, 58 and 146 on the possibility of alterna- 
tive claims under Head 1 or Head 8 will be helpful to the 
inventor or his legal adviser once the tax position has been 
clarified. 


In the appendices the author has collected in a very 
convenient form the several Acts, Regulations, Royal 
Warrants, International Agreements, Commission Reports and. 
Procedure Rules relating to claims by inventors or patentees 
whose inventions have been used for the purpose of winning 
the war. 

PETER MEINHARDT. 


Jax. 1948 : REVIEWS 117 


A MANUAL OF AMERICAN Copyricut Practice. By MARGARET 
NiıcHoLson. (London: Geoffrey Cumberlege, Oxford 
University Press. 1946. 255 and x pp. 16s. net.) 


Tur author of this work, which bears the notice, ‘ Copyright, 
1945, by Margaret Nicholson ’, has accomplished the rare feat 
of writing a readable reference book. According to the preface, 
the book is intended for the author, editor, publisher, ete., for 
anyone in the literary world who wants to know what to do 
in a specific situation involving American copyright, and is 
not meant for the copyright lawyer. Yet an English lawyer 
who is looking for a general survey of American copyright law, 
or wants to compare a specific point of British copyright law 
with the corresponding U. S. rule could find no better 
handbook. 

Part I deals generally with the background of the copyright 
law, the U. S. Copyright Office which forms part of the Library 
of Congress, the subject-matter of copyright, the method of 
protecting American copyright, ete. Part II contains, in 
alphabetical order, short sections on most points of American 
copyright practice, such as applications, assignments, deposit 
of copies, fees, infringement (but not the legal remedies against 
infringers), moral rights, copyright notices, radio rights, and 
many others. Part III contains questions and answers on 
copyright problems arising in the daily work of publishing- 
houses, as well as forms to be filed with the U. S. Copyright 
Office. The appendix contains the text of the U. S. Copyright 
Act of 1909 and an ample subject index. 

Of particular interest to the English reader are the 
numerous comparisons between American and English law, the 
explanation of the steps an English author has to take if he 
wishes to protect his copyright in the U. S. A., and the steps 
a U. S. author must take if he desires to protect his copyright 
in the United Kingdom. 

Miss Nicholson explains (p. 101) that American: authors 
usually fare better under British law in Great Britain than 
they do at home, or than British subjects fare in the U. S. A. 
She admits (p. 155) that the British system requiring no 
renewal is more advantageous to the author than the U. S. 
system with its formal renewal requirements. She regrets 
` (p. 106) that the U. S.—in company with Russia and China— 
is one of the few leading countries of the world which do not 
belong to the International Copyright Union. 

The concept of American copyright protection, as laid down 
in the U. S. Act of 1909, is fundamentally different from the 
concept of the British Act of 1911. The U. S. still follows the 
registration system, inaugurated by the English Act of Anne 
of 1709. Great Britain, on the other hand, together with all 


118 THE MODERN LAW REVIEW “Von H 


countries of the International Union, follows the pure system 
of first publication. 

Miss Nicholson stresses repeatedly that it is necessary, in 
order to secure and maintain American copyright for a book, 
to publish it in the U. S. with a proper copyright notice, to 
register it with the Copyright Office, to deposit copies with the 
Copyright Office, and after twenty-eight years to renew the 
copyright. In addition, in the case of a book in the English 
language, the work must be completely manufactured within 
the limit of the United States. Miss Nicholson explains 
(p. 118) that the original purpose of this requirement was to 
protect the standard of living of the American worker against 
cheap foreign labour. To-day, however, the provision works 
to the disadvantage of the American author, since it is the 
chief obstacle to the U. S. joining the International Copyright 
Union and thus securing for books published in the U. S. 
copyright protection in Union countries without separate 
simultaneous publication in the Union (p. 106). 

Reference is made on pages 104 and 179 to the British-U. S. 
Copyright Agreements, but the British Order in Council of 
February 3, 1915, which is the basis of copyright protection 
for U. S. citizens in Great Britain, and the wartime extension 
Order in Council of August 6, 1942, are not mentioned. 

In the section on ‘ Ad Interim Copyright’ (p. 38), advice 
is given on the method by which a British author of a book 
in the English language can secure, by registration and deposit 
within sixty days from the British publication date, ad interim 
American copyright for four months, pending the manufacture 
(typesetting, printing and binding) of a U. S. edition. Under 
U. S. wartime regulations this time limit is temporarily waived 
(p. 167). 

A British author, whose work has not got a sufficient 
number of readers in the U. S. to warrant a separate American 
edition to be completely manufactured in the U. S., has no 
legal protection under the U. S. Copyright Act. However, no 
reputable American publisher will steal his property. Miss 
Nicholson explains (pp. 99 and 121) that an American author 
or publisher who wishes to publish, reprint or quote from a 
foreign publication unprotected in the U. S. but protected in 
its country of origin, is morally bound to get permission from 
the original owner of the copyright, and usually pays him at 
least a ‘ courtesy fee’. 

In the sections on duration and renewals (pp. 84, 158, 179) 
Miss Nicholson states that the American copyright is limited 
to a maximum of fifty-six years, while British copyright 
endures for fifty years beyond the death of the author. More- 
over, American copyright needs renewal after twenty-eight 
years, while no renewal is required under British law. Miss 
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Nicholson remarks (p. 155) that under the British system the 
author has no opportunity to remedy an earlier error of a bad 
bargain with a publisher; in this she overlooks the proviso to 
section 5 (2) of the British Copyright Act, according to which, 
- with few exceptions, no assignment and no grant of any 
interest in a copyright shall be operative beyond twenty-five 
years. No reference is made in Miss Nicholson’s book to the 
important provisions in sections 8 and 4 of the British 
Copyright Act relating to compulsory licences. 

American books are a luxury which a British lawyer 
nowadays can procure only with difficulty. Gratitude is there- 
_ fore due not only to Miss Nicholson for her clear and concise 
manual on the American copyright law, but also to Mr. 
Geoffrey Cumberlege for publishing this well-printed and bound 
volume in this country at such a reasonable price. 


PETER MEINHARDT. 


Tar DousLe Taxation Conventions. Volume I: TAXATION 
or Income. By F. E. Kocu. (London: Stevens & Sons, 
Ltd. 1947. xxiv and 441 pp. Price 45s.) 


‘For about twenty-five years or so the problems of double taxa- 
` tion have provoked a great deal of international discussion 
(see the material collected by Oppenheim-Lauterpacht, Inter- 
national Law, 6th edition, I, p. 620) but with little practical 
effect. The Conventions concluded between the United States 
of America and this country on April 16, 1945, and soon 
followed by similar treaties, represent an important point in the 
development of this branch of the law. Mr. Koch is to be 
congratulated on his timely and courageous decision to write 
a commentary upon the Conventions to which this country is a 
_ party. While the second volume of his work, devoted to the 
taxation of estates, will, it is hoped, be available in the near 
future, the first volume, dealing with the taxation of income, 
has now been published. 

In the five opening chapters of 24 pages, Mr. Koch discusses 
_ the more general aspects of double taxation law. The sixth 
chapter, which is the longest and most important of all, contains 
a commentary upon the provisions of the Convention with the 
United States. The following chapters contain the texts and 
some explanations of the Conventions with Canada, Southern 
Rhodesia, South Africa, Australia and France, though the 
author’s comments are much less elaborate than those relating 
to the Convention with the United States. In the Appendices 
the reader will find once more the texts of the six Conventions 
(this time annexed to the respective Statutory Rules and 
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Orders by which they are incorporated into the law of England 
and which, therefore, ought to have been taken as the basis 
of discussion—a method which would have resulted in saving 
of paper and reduction of price) and also some other material 
which is not readily accessible to the practitioner and will prove 
very helpful. 

Double Taxation Conventions involve difficult problems of 
international law, because they have to cope with legal con- 
ceptions the meaning of which differs from country to country. 
The recent Conventions define some of the more important 
terms and also include an escape clause whereby ‘ any term not 
otherwise defined shall, unless the context otherwise requires, 
have the meaning which it has under the laws of that Contract- 
ing Party’ whose tax legislation is being applied. When 
liability in England is in issue, the term ‘ resident ’, which is 
not defined in the Convention with the United States, will, 
therefore, be governed by English law, but it is presumably for 
American law to say whether salary in respect of services to 
the United States in the discharge of, governmental functions is 
‘paid by the Government of the United States’ so as to be 
exempt from United Kingdom tax under. Article X. Other 
problems of construction arise from the definitions themselves ; 
thus a United States Corporation means ‘ a corporation, associa- 
tion or other like entity created or organised in or under the 
laws of the United States’, but a United Kingdom corpora- 
tion means ‘any kind of juridical person created under the 
laws of the United Kingdom’. One wonders what is behind 
this difference in definition. 

Mr. Koch approaches his subject from the point of view of 
the tax expert rather than from that of the international 
lawyer. His technique is to summarise the material provisions 
of the tax law of the United States and England and to indicate 
the changes which the Convention has effected. Although he 
describes himself as an accountant, he has a considerable 
amount of legal training and experience. For although only 
a tax expert of equal rank could venture to pass judgment on 
the author’s statement of the law, it seems that he has a full 
command of his material and uses it with discretion, precision 
and insight. His references to the American practice will prove 
particularly valuable. Altogether this is a very useful book 
which the practitioner will come to regard as a reliable guide 
through a complicated branch of the law and which justifies 
the assurance that, when writing his second volume, Mr. Koch 
will be accompanied by the good wishes of the profession. 


F. A. Mann. 
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Tue PrincipLes or Company Law. By J. CHARLESWORTH, LL.D. 
Fourth Edition. (London: Stevens. 1945. xxxlx and 
261 pp. 10s. 6d. net.) 


PaLMER’s Company GurpE.  Thirty-fifth Edition. By 
J. CHARLESWORTH, LL.D. (London: Stevens. 1946. 
266 pp. 5s. net.) 


THESE two little books need no introduction; the fact that 
the former has gone into four editions since 1932 and that the 
latter is now a veteran of thirty-five editions is sufficient 
evidence that they meet a need. The Principles is an elemen- 
tary students’ book while the Guide is a ‘ Shareholders’, 
Directors’, and Voluntary Liquidators’ Legal Companion ° (to 
give it its former title). 

In his Preface to the Principles Dr. Charlesworth explains 
that emergency legislation has been referred to as little as 
possible, ‘in the belief and hope that it is merely of a tem- 
porary character’. In a students’ book this is no doubt 
justifiable, even although the hope expressed is perhaps over 
sanguine, but unfortunately the same principle has been adopted 
in the Guide which decreases its value as a practical handbook 
for the present day. Again, the recommendations of the Cohen 
Committee are not dealt with, which seems unfortunate since, 
although these have as yet no legal sanction, they are in many 
respects being adopted by practitioners as representing the best 
practice. Moreover, reference to these recommendations in the 
Principles would have made the book more interesting, which 
is a vital consideration in a students’ text-book. It is a pity, 
too, that Dr. Charlesworth could not have found space in this 
book to explain, however briefly, the nature of Unit Trusts 
which represent a modern development of some commercial 
importance and considerable juridical interest. They are 
mentioned by name on p. 44 in connection with the Prevention 
of Fraud Act, 1989, but no explanation of them is given, and 
one wonders how many students will have any idea of what 
they are. : 

These, however, are merely suggestions on which opinions 
may differ. There can be no difference of opinion on the fact 
that the new editions should maintain the popularity which 


both books enjoy. L. C. B. GOWER 


JACKSON & GOSSET’S INVESTIGATION OF Trrue. By EpmMonp H. 
BODKIN, B.A., of Lincoln’s Inn, Barrister-at-Law. Fifth 
edition. (London: Stevens & Sons, Ltd. 1946. lxxii 
and 445 pp. £2 2s.) 


Tue law libraries contain certain books which have attained 
such a status that the mere mention of their authors recalls the 
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volumes by which their names are primarily associated in the 
realm of legal literature. Furthermore, there are some books 
which are consulted as much for their ‘ Notes’ or ‘ Disserta- 
tions ’ as for the body of the text prima facie constituting their 
raison d’être. Of such a work, Jackson and Gosset on 
Investigation of Title is an outstanding instance. The first 
edition by Mr. W. Howland Jackson and Mr. Thorold Gosset, 
Barristers-at-Law, was published in 1898 and was hailed by 
conveyancers of both branches of the profession as supplying 
a long-felt want by providing under alphabetical grouping a 
comprehensive set of Requisitions on Title, in respect of which 
hitherto no single work afforded so wide a range of precedents. 

Prefaced to these sets of requisitions were succinct state- 
ments of the relevant Law, well documented by citation of 
the statutory and judicial authorities, and furnishing a port- 
able compendium of the substantive Law of Property in 
relation to conveyancing practice. An introductory note on 
the methods of analysis of title expressed in a set of ‘rules’ 
and reminders as to requisitions and inquiries was supple- 
mented by Appendices of Common Form and Miscellaneous 
Requisitions, Specimen Abstract of Title with Analysis and 
Notes thereon, as well as a model Opinion and Requisitions, and 
Answers thereto, with Further Opinion and Requisitions, and 
some additional Precedents of practical utility, together with a 
most convenient excursus on Costs. The present editor, Mr. 
Edmond H. Bodkin, has faithfully followed the main lines of 
the original authors, adding a helpful set of Precedents of 
Summons under section 45 of the L. P. A. 1925. To meet the 
immediate needs of practitioners upon the coming into opera- 
tion of the Property Legislation of 1925 a supplement to the 
Fourth edition of 1922 was produced by Mr. Gosset, one of the 
joint authors of the original work, under the style of Modern 
Investigation of Title, a work which proved to be most 
helpful in the early days of the then new statutes. 

But the present edition is the first complete recension of 
the whole book and must have involved considerable labour in 
production, for it required not only a scrutiny of the case law 
since the supplement but also of a large amount of legislation 
since 1925 which, not directly connected with the associated 
statutes of that year, have a distinct bearing upon the 
practice of conveyancing. 

As a vade mecum of the substantive Law of Property, the 
present writer can afford testimony to its utility and general 
accuracy, always having in mind that compressed state- 
ments of the law must be regarded as reminders of and not 
substitutes for the original sources. One is inclined, however, 
to feel that the balance between the statements of law and 
the Precedents of Requisitions have been tilted rather too 
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generously in favour of the former, so that we have for instance 
pp. 295 to just over 816 devoted to the Law of Settled Land 
(and an admirable statement thereof, without doubt) and not 
quite the whole of p. 817 for the relative Requisitions. No 
collection of Precedents of forms of any kind has ever attained, 
and, one ventures to predict, is ever likely to be able to attain, 
such completeness that every possible contingency can be 
provided for. But the eight Precedents as to Settled Land 
hardly seem to extend to that wide range of instances for which 
the subject calls and the draftsman looks as a guide to the 
requirements of practice, and that is by no means the only 
subject in respect of which a larger number of Precedents 
would have been welcome and the practitioner stands in need. 
Again, a reversion to the contrasted types of the earlier editions 
would be desirable in a future issue. Formerly the Prece- 
dents were easily found by reason of the different type in which 
they were printed from that of the statements of the law. In 
the present edition everything in the body of the work is in the 
same type, and in practice this is not as convenient as the 
former method. 

Would it not be possible in future editions to give the 
full names of the original authors and on p. iv to name those 
responsible for each edition? This is done in several works 
and is not only helpful from a bibliographical standpoint but 
fair and just to the writers of earlier days. 

Editor and Publishers are to be congratulated upon success- 
fully answering one of the most urgent ‘ Requisitions ’ of recent 
years—and that is a new edition of what after all is the leading 
work upon Requisitions themselves. 

Having regard to Jones v. Hulton, [1910] A.C. 20, it would 
seem to be better to use the letters of the alphabet to designate 
parties and places than to describe them with fancy names as 
in the model Abstract in Appendix B where the choice of the 
original authors could not be described as commendable. 


Bertram B. BEnas. 


Tue Inpian Dicest, 1931-1946. By V. V. CmıraLey and 
S. Arru Rao. (All-India Reporter, Ltd. 1946. Vols. I 
and II. 2406 pp. Rs.10 each.) 


Tax ALL-INDIA REPORTER MANUAL oF UNREPEALED CENTRAL 
Acts. By the same authors and publishers. (1946. 
Vols. I and II. 2199 pp. Rs.12 each.) 
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Tue Inpran Stamp Acr (II of 1899) with a commentary by 
the same authors and publishers. (1946. 1175 pp. 
Rs.16.) 


Case law is important in British India as the doctrine of judicial 
precedent is part of Anglo-Indian jurisprudence. But the 
case law is so prolific that unless there is something like the 
present Digest, it will become altogether unmanageable. 
Literally hundreds of new cases are decided each year by the 
several High Courts, and as all these High Courts have equal 
authority, their decisions are very often contradictory, until 
the Privy Council is petitioned to solve the conflict. Relatively 
few such cases come to the Privy Council for settlement and the 
need to co-ordinate such cases by arranging them together by 
reference to their principles in a Digest is therefore the more 
urgent. And this is what the authors have set out to do. But 
they have found it practicable only to digest cases from 1931 
onwards. In this first two volumes of the Digest are arranged 
subjects alphabetically from ‘ Abadi’ to ‘Civil Procedure 
Code ’, 1908, First Schedule, O. 34, and the present law as 
enunciated in judicial decisions is given. Extracts from the 
judgments are often quoted. The names and references of the 
eases are fully given. This work should prove extremely useful 
to every lawyer dealing with Indian law. 

Equally useful to practitioners is the Manual of unrepealed 
Central Acts. Its object is to make available to the Bench and 
Bar practically the entire statute law passed by the Indian 
Central Legislature. The unrepealed Central Acts are arranged 
in alphabetical order of their titles, together with respective 
amendments by both Central and Provincial Legislatures. 
The authors have gone further than merely arrange Acts in 
their order, by prefacing most of the Acts with a statement of 
objects and reasons and even where necessary commenting on 
some of the important sections. The first two volumes take 
us as far as the Court of Chancery Act, 1851. All those who 
need to know what the Indian statute law is can find it here 
without much effort. 

The last volume of the authors relating to Indian stamp 
law is an exhaustive commentary on the Indian Stamp Act 
(II of 1899). In this volume is included almost every item 
relating to stamp law. The actual text of the Stamp Act with 
its commentary covers just a little more than half the volume. 
The rest of the volume is taken up by Provincial amendments 
of the parent Stamp Act, with Stamp rules and notifications 
in force in various Provinces, and other miscellaneous items. 
It is difficult to see what the purpose can be of printing in full 
the various Stamp Acts prior to 1899 which have been expressly 
repealed by the major Act of 1899. The same may be said of 
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the English Stamp Act, 1891, were it not that the judges in 
India often quote the corresponding English law relating to 
stamp duties. The authors have drawn attention to some of 
the defects of draftsmanship. There is an alphabetical table 
of cases of English decisions and a useful topical index. 


M. I. ZAGDAY. 


Tue Cope or CRIMINAL Procepure (Act V of 1898) with a 
commentary by V. V. Curratey and K. N. Annagt Rao. 
(All-India Reporter, Ltd. 38rd edition. 1946. 3 vols. 
3628 pp. Rs.86.) 


Tre Inptan Recistration Act (Act XVI of 1908), with a 
commentary by the same authors and publishers. (194.5. 
800 pp. Rs.13.) 


Tue former is a copious and running commentary on each of 
the 565 sections of the Code of Criminal Procedure. The size 
of the commentary may be appreciated when it is realised that 
about five pages of close print are devoted to each section of the 
Code. The standard of the commentary is tolerably good as 
is also the print, and practitioners of the Privy Council ought 
to find this work handy for quick reference. An unbelievable 
mass of cases is cited in the footnotes. This is due to an 
unfortunate habit among Indian writers on law who cite cases 
prolifically and without imagination, irrespective of any 
intrinsic merit in the cases themselves. There is no judicious 
selection of cases which lay down a new principle or modify 
an existing one. In this work there are well over 90,000 
citations. Unhappily the table of cases is tabulated not 
alphabetically but chronologically from 1914 onwards under 
the names of the courts which have decided them. Other 
miscellaneous items are packed in, some of which are only 
. remotely relevant. There are: given in the schedules, state- 
ments of offences under the Indian Penal Code, powers of 
magistrates, and forms; in the appendix, reports of select 
committees on various criminal procedure bills, parts of the 
Government of India and Burma Acts, letters patent and other 
minor Acts. There is a useful topical index. Since the last 
edition, which appeared in 1940, there have been, it is true, 
some minor amendments of some of the sections of the Code 
and also a number of new cases. But it is questionable if 
these items really called for an entirely new edition. Could 
not the commentary have been brought ‘ up-to-date ’ by means 
of a small supplementary volume rather than by means of 
what ‘is very largely a repetition of a previous edition ? 

The authors’ commentary on the Registration Act, 1908, 
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which is for the first time published, is more praiseworthy 
although one comes across the same technique. All previous 
Acts relating to registration of documents have been consoli- 
dated by the Act of 1908. Since then, there have been minor 
amendments enacted by the Central and Provincial legislatures 
all of which are tabulated on pp. 39, 40. The work is an 
exhaustive account of the Indian law of registration of 
documents. The authors state the section of the Act to be 
commented on followed by a synopsis of the commentary and 
detailed commentary on the points of the synopsis. Reference 
is easy. Often the résumé of a case is given in the footnotes. 
Great pains are taken especially over section 17, documents 
compulsorily registrable, and over section 49, effect of non- 
registration of such documents. The appendix contains 
provincial registration rules and relevant extracts from 
other Acts. 
M. I. Zacpay. 


Tue NATIONAL Insurance Act, 1946. By D. POTTER, M.A. 
(London: Butterworth & Co., Ltd. 1946. v and 252 and 
(index) 14 pp. 21s. net.) 


To have brought out a fully annotated edition of this very 
important Act, only a few months after its passing, is a 
creditable achievement of both author and publishers. Nor is 
the commentary confined to references. The General Intro- 
duction gives a summary of previous legislation, the Beveridge 
Report, the subsequent White Paper, and of the principal 
divergences between these documents and the final Act. It 
also gives a summary of the recommendations of the Monckton 
Report on alternative remedies, which has not been imple- 
mented yet by legislation. This is followed by a summary of 
the main provisions of the Act. While this‘opportunity of a 
brief systematic survey may be welcomed by many readers, 
it is little more than a repetition of the Act itself, or of the 
more detailed notes on the sections. The commentary itself 
will be found extremely helpful to users of the Act. Wherever 
possible, it refers to former corresponding statutory provisions, 
other relevant sections or parallel statutes. A good many. 
sections, however, involve important principles of general law, 
and here the author has given a fairly full summary and 
discussion of relevant authorities. Under section 1, for 
example, there is a good survey of cases defining ‘ employ- 
ment’ and ‘ contract of service’. Section 8, in providing that 
failure of an employer to pay his contribution under the Act 
shall not prejudice the insured, ‘ where the failure to pay is 
shown not to have been with the consent or connivance of, or 
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attributable to any negligence on the part of the insured 
person’, raises the question how far the common law concept 
of negligence is applicable. As the author points out, it is 
difficult to conceive a duty of care owed by the employee to his 
employer to the effect that the employer should stamp the 
employee’s card. Probably, therefore, the word means ‘ care- 
lessness’ in the ordinary sense. Again, section 9 requires 
definition of ‘ work under the general control or management 
of some person other than their immediate employer’. The 
author here rightly refers to the corresponding problem in the 
iaw of Tort (Master and Servant) but fails to mention the 
leading case of Century Insurance Co. v. Northern Ireland 
R.T.B., [1942] A.C. 509, which emphasises the presumption 
against lending of a servant to another employer. 

As the relative importance of statute law increases, the 
abstruseness and obscurity of statutory language becomes an 
increasingly grave problem. The highly important section 48, 
for example, settling the determination of claims and questions 
under the Act, is an appalling example. It must be incom- 
prehensible to the intelligent layman and accessible to the 
lawyer only after many repeated readings. In this and similar 
cases, the author might well have helped by giving a clearer 
and simpler version instead of repeating the language of the 
Act. 

This commentary will, no doubt, be widely used in practice. 
It may be hoped that the many important legal points which 
will come before the various tribunals established under the 
Act will be collected in an accessible form and can be utilised 
in a future edition. 

W. FRIEDMANN. 


ToprHam’s REAL Property. Tenth edition. By His Honour Judge 
A. F. Topuam, k.c. (London: Butterworth & Co. (Publishers), 
Ltd. 1947. xlii and 455 pp. 21s.) ` 


Fr is pleasant to have a new edition of an old friend. ‘Topham’ is still useful 
as an introduction to the law of real property and for revision purposes. But 
is it necessary in 1947 to devote seventeen pages to copyholds (chapter 26)? 
Surely it would have been better to have used some of this space for a fuller 
treatment of licences, which is disposed of in about one page (pp. 237-8). 
The important judgment of the Court of Appeal in Milleniwm Productions, 
Lid. v. Winter Garden Theatre (London), Ltd., [1946] 1 All E.R. 678, had 
been reported before August 1, 1946, and should, it is thought, have been dealt 
with on pages 237-8. The Australian case of Bosch v. Perpetual Trustee Co. 
mentioned in footnote (pp), page 28, was decided before our own Inheritance 
(Family Provisions) Act, 1938, was passed, and there have since been a number 
of cases showing how our own Act works which should now be cited in prefer- 
ence to the Australian case. 

It is not accurate to say that a vesting deed contains any powers ‘ desired 
to be given’ in addition to the Settled Land Act powers (p. 43): the deed 
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must contain particulars of any additional or larger powers actually conferred 
by the trust instrument. ‘Ihe statement in this connection on p. 360 is more 
accurate. On p. 44 some indication should have been given as to what happens 
to the legal estate when there is no ‘next tenant-for-life’, Re Bridgett and 
Hayes’ Contract, [1928] Ch. 163, is too important a case to be omitted. Re 
Feversham Settled Estate, [1988] 2 All E.R. 310, might usefully have been 
referred to on p. 55 as dealing with the question of what is a principal mansion 
house. It should have been stated on page 57 that a lease by a tenant for life 
must contain a covenant for payment of the rent and a condition of re-entry, 
whilst it would have been more appropriate for ‘1946’ and ‘1950’ to appear 
in the example on the same page instead of ‘1936’ and ‘1940’, and for twenty- 
five years to be added to each of the years mentioned in the example given on 
page 261. The footnote on page 58 could have stated that Re Chaytor was 
approved by the Court of Appeal in Re Fitziwalter, [1943] Ch. 285, and the 
first paragraph on page 72 should indicate that the trustees have to give effect 
to the wishes of the majority of the beneficiaries ‘ according to the value of their 
combined interests’. Section 40, Trustee Act, 1925, also excludes land held 
under a lease containing a provision against assigning, etc., without licence 
where such licence is not obtained before the execution of the appointment of 
new trustees (p. 94). 

A reference to section 56 (1), Law of Property Act, 1925, should have been 
included in footnote (q) on page 100, and the words ‘and Surrey’ inserted 
after ‘Sussex’ in footnote (b) on page 108, as Croydon is also a compulsory 
registration area, as stated on page 399. 

It may be that the statement on page 146, that the words ‘and his issue” 
if now used in a will will create an estate in fee simple if they would have 
created an estate tail before 1926 is too definite, (see the articles by Mr. S. J. 
Bailey and Mr. R. E. Megarry in the 1936 and 1945 issues of the Cambridge 
Law Journal). The outline on page 151 of the duties of a receiver is mis- 
leading, as no indication is given that a receiver has to pay all outgoings and 
to keep down all annual sums and interest due under prior mortgages and his 
commission, and possibly to pay the cost of all proper repairs, before paying 
the interest on the debt. Lemon v. Lardeur is now also reported in [1946] 
2 All E.R. 329 (footnote (gg), page 262). 

In view of, e.g, Rugby School v. Tannahill, [1985] 1 K.B. 87, it is not 
correct to say that a lessor must in any case require compensation in damages 
(see page 270). It is not clear from page 279 that September I, 1939, is the 
vital date for a house controlled by the 1939 Rent Restriction Act. The 
meaning of ‘immemorial’ should be given on page 291 rather than page 346, 
and the words ‘ Middlesex or’ should be deleted from footnote (i), page 833. 

The adoption of these suggestions may or may not make ‘ Topham’ a more 
useful book, but they are made solely to assist the learned author in that 
direction. 

Should not ‘A’, line 18, page 81, be ‘B’; ‘100’, in the very last line of 
page 82, ‘50’; and ‘Law of Property Act’, line 21, page 157, ‘ Administration 
of Estates Act’? 

There are singularly few typographical errors. The present reviewer was 
only able to find the following :—Page 106, footnote (1), ‘New’ should pre- 
sumably be ‘Now’; page 323, line 9, ‘surreder’ should be ‘surrender’; and 
page 388, line 16, ‘ convenant’ should be ‘ covenant’. 

As the 1925 property legislation is now over 20 years old, should it continue 
to be referred to as the ‘New Acts’ (page 91) or ‘new law’ (page 393)? It 
may be that ‘New’ in footnote (J), page 106, is not a typographical error! 

R. C. F. 
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CROWN PROCEEDINGS ACT, 19477 


Since at least the thirteenth century the rule has been that the 
Crown cannot be sued in its own courts. Furthermore, when the 
hardship of this rule was mitigated by the development of the 
petition of right as a means of proceeding against the Crown with 
the fiat of the Crown, the maxim that ‘The King Can Do No 
Wrong ’ prevented that remedy being available for torts. A Crown 
Proceedings Committee was appointed in 1921? to consider the 
position, and in 1927 produced a draft Bill, the main object of 
which was to put the Crown, so far as may be, in matters of 
litigation in the same position as the subject. 

Nothing was done to facilitate the passage of this Bill through 
Parliament, and it was only when in 1946 the House of Lords in 
Adams v. Naylor? and the Court of Appeal in Royster v. Cavey * 
drew attention to the unsatisfactory state of affairs that steps to 
remedy the position were taken. The present Lord Chancellor 
introduced a Bill which received the Royal assent on July 31, 
1947, under the title of the Crown Proceedings Act, 1947. 

It is not the purpose of this article to decide whether the policy 
adopted by the Act of extending the private law concepts of agency 
to the Crown is the right one, or whether a more radical solution 
on the lines of the French system of contentieux administratif should 
have been attempted. It is proposed only to make a few comments 
upon some of the provisions of the statute, and incidentally, to 
consider to what extent it achieves its object, in the words of 
Viscount Jowitt, of putting ‘the Crown, so far as may be, in 
matters of litigation in the same position as the subject, so that 
a subject who wants to bring an action against the Crown may 
proceed as though he were proceeding against another subject ’.° 


J. CONTRACTS 


Section 1 provides as follows :— 
‘Where any person has a claim against the Crown after the 
commencement of this Act, and, if this Act had not been 
passed, the claim might have been enforced, subject to the 
grant of His Majesty’s fiat, by petition of right, or might have 


m 


10 & 11 Geo. 6, c. 44. 

(1927), Cmd. 2842. 

{1946} A.C. 543. 

{1947] K.B. 204. 

Me 146. No. 39, Hansard, col. 51, on the second reading in the House of 
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been enforced by a proceeding provided by any statutory pro- 

vision repealed by this Act, then, subject to the provisions of 

this Act, the claim may be enforced as of right, and without 

the fiat of His Majesty, by proceedings taken against the Crown 

for that purpose in accordance with the provisions of this Act.’ 
Proceedings by way of petition of right are abolished by section 13 
of the Act. 

The effect of section 1 is that a subject cannot sue the Crown in 
contract always, but only when he could previously have proceeded 
by petition of right. This retention of the former limitations on 
the right to sue for breach of contract is unfortunate not merely 
because the limitations are substantial, but also because they are 
all of uncertain extent. These limitations affect the following 
matters. 


(a) The right of a servant of the Crown to enforce a contract of 
service against the Crown.° 


A member of the armed forces cannot sue for breach of contract 
of service’ nor can he recover arrears of pay,® because control of 
the armed forces is a royal prerogative. A civil servant cannot 
ordinarily sue for wrongful dismissal because there is an implied 
term in his contract that he is dismissible at pleasure.® It has been 
decided, however, that a contract with a civil servant embodying 
terms inconsistent with his being dismissible at pleasure is enforce- 
able if sanctioned by statute.” The Privy Council (per Lord 
Atkin) in Reilly v. R.,!' expressed the opinion that a civil servant 
could enforce express terms in a contract not having statutory 
sanction, but there is no decision to that effect binding on English 
courts; indeed, the trend is in the opposite direction.'° Nor is it 
settled whether a civil servant can sue for arrears of pay. In 
Lucas v. Lucas and High Commissioner for India, the court 
refused to grant a garnishee order in respect of pay due to a civil 
servant on the ground that the servant himself had no legally 
enforceable right to the pay. The value of the decision is open 
to question because 

(i) earlier cases reaching the opposite conclusion were not 

cited 4; 


See 61 L.Q.R. (1945), p. 240. D. W. Logan, ‘A Civil Servant and his Pay '. 
De Dolisé v. R. (1886), 3 T.L.R. 114; Mitchell v. R., [1896] 1 Q.B. 121. 
Leaman v. R., [1920] 3 K.B. 663. 

9 Shenton v. Smith, [1895] A.C. 229. 

10 Gould v. Stuart, [1896] A.C. 575. 

11 11934] A.C. 176. 

12 Denning v. Sesretary of State for India in Council (1920), 37 T.L.R. 188; 
Rodwell v. Thomas, [1944] K.B. 596. See Carey v. Commonwealth (1921), 30 
C.L.R. 182, for an Australian decision that a civil scrvant could sue for allow- 
ances under a service agreement. 

23 [1948] P. 68. 

14 Æ.g., Bushe v. R. (1869), Times Newspaper, May 29; Sutton v. Att.-Gen. 

(1923), 39 T.L.R, 294. 
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(ii) the decision can be supported on the point (not taken in 
the case) that the particular rule of the Supreme Court 
under which the garnishee proceedings were taken did not 
bind the Crown; 

(iii) the case mainly relied on was a Scottish one not binding 
on our courts ‘5; 

(iv) the following distinction between the position of members 
of the armed forces and civil servants was not made clear, 
namely, that prerogative rights prevent the former from 
recovering arrears of pay, whereas the reason for the 
limitation on the right of the civil servant is public policy. 
Although public policy may well justify an implied term 
that the Crown may dismiss at pleasure, it is difficult to 
see why it should prevent a civil servant from suing for 
services rendered. 


(b) All contracts made by the Crown are subject to an implied 
condition that the necessary funds are granted by Parliament. 


Although this statement receives unhesitating and unqualified 
approval in the textbooks on constitutional law, its root, Church- 
ward v. R.'* cannot be accepted as a reliable authority for the 
proposition. In the contract considered in that case, there was an 
express term requiring parliamentary sanction for the contract, 
and the rule seems to depend on obiter dicta of Slee, J., which 
obiter dicta were in conflict with the views of Cockburn, C.J., in 
the same case.!® There is no subsequent binding authority for the 
proposition. Moreover in Australia, the dicta of Slee, J., have 
been uncompromisingly rejected.’* 


(c) The Crown cannot by contract hamper its future executive 
action. 


The authority for this is Rederiaktiebolaget Amphitrite v. R.,”° 
a decision in a court of first instance which neither cited any 
authorities in support, nor has ever since been followed and 
applied. The decision has been severely criticised, for example, by 
Sir William Holdsworth, and its limits remain doubtful. 


(da) Quasi-coniract. 


In Brocklebank, Ltd. v. R., the Crown denied that a petition 
of right was available when the plaintiffs, instead of claiming in 


13 Mulvenna v. The Admiralty, [1926] S.C. 842. 

16 (1865), 6 B. & S. 807. 

17 P. 857. : 

18 P, 847. 

19 Bardolph v. New South Wales (1935), 52 C.L.R. 458. 
20 [1921] 3 K.B. 500. ; 
21 45 L.Q.R. (1929), p. 166. 

22 [1925] 1 K.B. 52. 
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tort for money wrongfully obtained from them by a servant of the 
Crown, sought to sue for money had and received. The point 
awaits decision, but it would seem that the recent decision by the 
House of Lords that in such circumstances, the plaintiff is not 
waiving the tort but merely pursuing an alternative remedy should 
prevent the action from coming within the scope of the former 
tortious immunity of the Crown.” 


II. ‘oR MIGHT HAVE BEEN ENFORCED BY A PROCEEDING PROVIDED BY 
ANY STATUTORY PROVISION REPEALED BY THIS ACT.’ 


The statutory provisions referred to in this phrase contained in 
section 1 are those which, by including expressions such as-‘ the 
Minister may sue and be sued ° allowed proceedings to be brought 
against the Minister without using a petition of right. These pro- 
visions, being no longer needed, are repealed by the repealing 
section of the Act. In Graham v. Commissioners of Public Works 
and Buildings,” recently followed in Minister of Works and Plan- 
ning v. Henderson,” it was decided that even without a ‘ sue and 
be sued’ clause proceedings could be brought against an incor- 
porated department for breach of contract. Since the repealing 
section of the Act contains no reference to those statutes which 
incorporate departments but do not also include ‘sue and be 
sued ’ provisions, it seems that the Act leaves untouched the right 
to sue those incorporated agents of the Crown, e.g., the Minister 
of Works. To that extent section 1 fails to achieve its object of 
requiring all proceedings against departments to be brought in 
accordance with the Act and not otherwise. 


III. ‘NOTHING IN THIS ACT SHALL APPLY TO PROCEEDINGS BY OR 
AGAINST, OR AUTHORISE PROCEEDINGS IN TORT TO BE BROUGHT 
AGAINST, HIS MAJESTY IN HIS PRIVATE CAPACITY ” *° 


The Sovereign would be regarded as appearing in his private capacity 
in respect of a contract entered into on his own personal behalf or on 
behalf of his household. Although there are no reported cases in 
which the Sovereign has appeared in that capacity, his liability 
was recognised by the Petitions of Right Act, 1860, which provided 
special machinery for such actions. That Act being repealed by 
the 1947 Act, it is no longer possible for such actions to be brought 
against the Sovereign in accordance with its provisions. Since the 
Act of 1860 did not repeal the antiquated procedure used before 
1860, but only furnished alternative procedure, the question arises 


23 United Australia, Ltd. v. Barclays Bank, Ltd., [1941] A.C. 1 at p. 19. Fora 
contrary view see Winfield, Torts, 3rd ed. (1946), at p. 81, note (b). And see 
introductory chapter on Remedies Against the Crown by J. H. Morgan to 
Public Authorities and Legal Liability, by G. H. Robinson (1925). 

24 [1901] 2 K.B. 781. 

25 [1947] 1 K.B. 91. 

26 Section 39 (1). 
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whether proceedings can now be taken against the Sovereign in 
accordance with the old procedure. Although section 18 abolishes 
petitions of right, it does so ‘ subject to the provisions of this Act °. 
The remarkable result seems to be that the Sovereign in his 
private capacity can only be sued by petition of right, using the 
rules in force before the Act of 1860 was passed, and that he cannot 
be sued at all in tort. 


IV. TORTS 


Section 2 (1) provides as follows : 

‘ Subject to the provisions of this Act, the Crown shall be subject 
to all those liabilities in tort to which, if it were a private person 
of full age and capacity, it would be subject :— 

(a) in respect of torts committed by its servants or agents; 

(b) in respect of any breach of those duties which a person owes 

to his servants or agents at common law by reason of 
being their employer; and 

(c) in respect of any breach of the duties attaching at common 

law to the ownership, occupation, possession or control 
of property.’ 77 ** 

(a) The proviso to section 2 (1) enacts that the Crown shall not 
be liable unless ‘ the act or omission would apart from the provisions 
of this Act have given rise to a cause of action in tort against 
that servant or agent or his estate’. This proviso seems to be 
based on a misconception of the principle of vicarious liability.” 
Uthwatt, J. (as he then was) has shown that even where the servant 
acts within the scope of his employment, the liabilities of the 
servant and the master are not necessarily one and the same.*° 
Suppose, for example, that.a driver of a government vehicle negli- 
gently knocks down his wife. She cannot sue her husband, but it 
is clear from the decision in Smith v. Moss,™ that had his employer 
not been the Crown, she could have sued that employer. Since 
the proviso prevents an. action being brought against the Crown 
unless one could have been brought against the servant, it follows 
that the wife has no remedy. 

If the sole purpose of this proviso is to prevent the Crown from 


27 The Crown is not liable for breach of what in the case of a subject would be a 
common law duty unless that duty falls within the categories set out in 
ss. 2 (1) (b) and 2 (1) (0). : 

28 Section 40 (4) proyides that ‘ where any property vests in the Crown by virtue 
of any rule of law which operates independently of the acts or the intentions of 
the Crown, the Crown shall not, by virtue of this Act, be subject to any 
liabilities in tort by reason only of the property being so vested. ..’. 

29 This is the second occasion in three years that Parliament has apparently 
failed to appreciate the nature of vicarious liability. The definition of * fault ’ 
in s. 4 of the Law Reform (Contributory Negligence) Act, 1945, does not 
provide for vicarious liability in cases where the duties of the master and of 
the servant are not coincident. 

30 Twine v. Bean's Express, Ltd., [1946] 1 All E.R. 202 at p. 204. 

31 [1940] 1 K.B. 424. 
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being liable where acts of State would be a defence to its servant, 
then it need not have been couched in such wide terms. 

(b) Statutory Liabilities of the Crown. 

Nothing in section 2 (1) imposes on the Crown any liability for 
breach of statutory duties. Section 2 (2) provides that the Crown 
shall be liable for breach of statutory duty if the statute binds both 
the Crown and persons other than the Crown and its officers. 
However, section 40 (2) provides (inter alia) that, except as therein 
otherwise expressly provided, nothing in this Act shall ‘ affect any 
rules of evidence or any presumption relating to the extent to 
which the Crown is bound by any Act of Parliament’. The result 
is that tortious liabilities of a statutory nature do not bind the 
Crown unless either the particular statute or this Act provides to 
the contrary.** The Act does provides that Part II of Law Reform 
(Married Women and Tortfeasors) Act, 1985 and the Law Reform 
(Contributory Negligence) Act, 1945 shall bind the Crown. The 
following statutes do not seem to affect the Crown. The Employers 
Liability Act, 1880, imposes restrictions on the field of application 
of the rule of common employment. The Crown presumably 
remains free from those restrictions whenever it pleads common 
employment.** Nor will the obligation imposed by the Housing 
Act, 1936 on landlords of certain houses to see that houses are 
reasonably fit for human occupation bind the Crown as landlord. 
Most important of all, it would appear unlikely that the Fatal 
Accidents Acts bind the Crown, with the result that if A is killed 
by the negligence of a driver of a government vehicle, A’s relatives 
will’ have no remedy under the Fatal Accidents Acts against the 
Crown. 

(c) Section 2 (6) provides that the Crown shall be liable only for 
the torts of those officers directly or indirectly appointed by it and 
paid out of the Consolidated Fund or certain other specified funds. 
Parliament, anxious to end the uncertainty prevailing at common 
law as to who is within the immunity, has provided a rigid 
definition. This definition is too narrow to include all public 
officials who have no employer other than the Crown vicariously 
liable for their torts. Decisions such as Stanbury v. Exeter 
Corporation ** show that where public officers, although appointed 
by the local authority, have duties cast upon them directly by the 


32 The retention of this presumption in favour of the Crown seems unjustified 
particularly when it is noted that s. 31 (1) provides that the Crown can ‘ take 
advantage of the provisions of an Act of Parliament “although not named 
therein '. For a particularly wide interpretation of this presumption in favour 
of the Crown see Cooper v. Hawkins, [1904] 2 K.B. 164, where criminal pro- 
ceedings under the Locomotives Act, 1865, against a Crown servant for driving 
æ locomotive at an excessive speed failed because the Act was presumed not to 
bind a Crown servant; contra, s. 121 (2), Road Traffic Act, 1930. 

Section 150, Factories Act, 19387, expressly provides that its provisions shall 
bind the Crown. 

34 [1905] 2 K.B. 838. Qua@re: Can the Crown be liable for torts of servants 

loaned to it? Cf. Farthing v. R., [1948] 1 D.L.R. 885 (Canada). 
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law, the local authority is not liable for torts committed by them 
in carrying out those duties. Such officers, of which, perhaps 
policemen are quantitatively the most important,** are outside the 
definition in section 2 (6), and no one is vicariously liable for their 
torts. 


Section 3 makes the Crown liable for infringements by its 
servants or agents of patents, registered trade marks and copy- 
rights. This section was an addition to the Act made in Com- 
mittee in the House of Lords. Since the definition of ‘ servant or 
agent’ in section 2 (6) only governs section 2, the Act provides 
no definition of servant or agent for the purposes of section 3. 
Presumably, the vague common-law rules must be applied.** 


(d) Section 40 (2) (e) extends to the Crown in its capacity as 
highway authority the rule that a highway authority is not liable 
for non-feasance. The extension by the Trunk Roads Act, 1946, 
of the Crown’s control of highways makes this section more 
important. 


V. POST OFFICE 


Section 9 (1) is as follows : 

‘Subject as hereinafter provided, no proceedings in tort shall 
lie against the Crown for anything done or omitted to be done 
in relation to a postal packet by any person while employed 
as a servant or agent of the Crown, or for anything done or 
omitted to he done in relation to a telephonic communication 
by any person while so employed; nor shall any officer of the 
Crown be subject, except at the suit of the Crown, to any civil 
liability for any of the matters aforesaid.’ 


Section 9 (2) adds: 

‘ Notwithstanding the provisions of section thirteen of the Post 
Office Act, 1908, proceedings shall lie against the Crown under 
this subsection in respect of loss of or damage to a registered 
inland postal packet, not being a telegram, in so far as the loss 
or damage is due to any wrongful act done or any neglect or 
default committed by a person employed as a servant or agent 
of the Crown while performing or purporting to perform his 


35 Fisher v. Oldham Corporation, [1930] 2 K.B. 864. Cp. Lewis v. Cattle, [1938] 
2 K.B. 454; Rodwell v. Minister of Health, [1947] 1 All E.R. 80. 

36 Seo Vol. 23, L.Q.R., p. 12: ‘ Liability for Acts of Public Servants ', by W. 
Harrison Moore. A body is an agent of the Crown when it is part of the 
general government of the country. It might be asserted that the two most 
important tests to be applied to new ad hoc bodies are (1) Is the body a sub- 
stitute for private enterprise? (2) Is it under such control of a Minister as to 
be his agent? According to this test public corporations of the commercial 
type such as the National Coal Board are not agents of the Crown, but those of 
the social service type, which must obey any directions of the Minister and are 
not substitutes for private enterprise, are agents of the Crown at common law. 
On the other hand, s. 3 of the Town and Country Planning Act, 1947, expressly 
provides that the functions of the Central Land Board and of its servants and 
agents are to be exercised on behalf of the Crown. No such provision appears 
in the other recent statutes cstablishing public corporations, so that it is 
probable that their servants are not Crown servants. 
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functions as such in relation to the receipt, carriage delivery ° 
or other dealing with the packet.’ 
The amount recoverable is not to exceed the market value of the 
registered packet in question. The section incorporates the 
common law presumption of liability on the part of the bailee when 
goods the subject of the bailment are lost or damaged.” 

Two controversial points are raised by the section. Firstly, 
although the rule laid down in The Winkfield** that the bailee 
can sue a third party, e.g., the employee of the Crown, for the 
whole value of packets lost by the negligence of that third party 
is retained, the right of the owner of the packet to sue the negligent. 
Crown servant is taken away. It is suggested therefore that if 
the postmaster tore up a customer’s letter in his presence, the 
customer could not sue the postmaster. This the Attorney-General 
denied in Committee in the House of Commons *° on the ground 
that it would be outside the course of the employment. Since 
section 9 only refers to anything done ‘ while employed as a servant 
or agent of the Crown’ and does not use any expression such as 
€ within the scope of and in the course of his employment ’ it seems 
very doubtful whether the Attorney-General’s statement is correct. 
Secondly, to limit the amount recoverable to ‘ market’ value will 
sometimes cause hardship. Although to make the Crown liable for 
all consequential damage is unreasonable, it does seem that in such 
cases as where a deed is lost, the replacement rather than the 
market value would be a more just measure of damages. 


VI. ARMED FORCES 


Section 10 prevents a member of the armed forces suing either the 
Crown or another member of the armed forces for personal injury 
suffered by him while on duty, or, even if not on duty, while on 
premises for the time being used for the purposes of the armed 
forces, if the alleged tort has been committed by a member of the 
armed forces while on duty. There is a similar immunity if death 
or personal injuries are caused in consequence of the condition of 
such premises or equipment or supplies. In short, where a member 
of the armed forces is injured in circumstances which would be 
attributable to service for purposes of pensions, his common-law 
right of action against another member of the armed forces, or his 
right to sue the Crown is taken away. The Act, therefore, is 
retrogressive in taking away common-law remedies that previously 
existed against both members of the armed forces and post office 
employees. 

Section 10 refers to ‘death or personal injury’ and no other 
heads of damage. This phrase, no novel one in legislation, has 


37 The preposition ‘of ' appears to have been inadvertently omitted here. 
38 See proviso to s. 9 (2). 

39 [1902] P. 42. 

40 Vol. 439, No. 140, Hansard, July 11, 1947, col. 2683. 
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been interpreted in the case of the Workmen’s Compensation Acts 
to extend to nervous shock.‘ On the other hand, if the tort is 
one which in its nature can hardly result in personal injury, the 
right to sue both the Crown and the member of the armed forces 
responsible is unaffected. Defamation, trespass to land and torts 
within the rule in Rylands v. Fletcher are obvious examples. 
Presumably, too, a soldier can sue even in negligence for damages 
to his property, or for any other damage not being ‘ personal 
injury ’. It is very doubtful whether common employment will be 
available as a defence to the Crown, where conscripts are 
concerned.‘* 

The appropriate service department is authorised to issue a 
conclusive certificate, if satisfied that it is the fact, certifying 
whether a person was or was not on duty, or premises were or were 
not used for the purposes of the armed forces. In the absence of 
a certificate, the court decides the issue, and it always decides 
whether ‘ the act or omission was not connected with the execution 
of his duties as a member of those forces’ for the purposes of the 
proviso to section 10 (1).** 


VII. PREROGATIVE AND STATUTORY POWERS 


Section 11 (1) provides that nothing in Part 1 of the Act shall 
extinguish or abridge the prerogative or statutory powers of the 
Crown. Section 11 (2) authorises the appropriate service depart- 
ment to furnish a conclusive certificate to the effect that an act 
was necessary for any purpose mentioned in section 11 (1), where 
“it is material to determine whether anything was properly done 
or omitted to be done in the exercise of the prerogative’. Despite 
the certificate, the courts will decide whether any particular pre- 
Togative has any legal existence or not. Although both statutory 
and prerogative powers are saved by the section, a conclusive 
certificate cannot be given where it is material to determine whether 
anything was done in the exercise of a statutory as distinct from a 
prerogative power. 


VIII. DECLARATORY JUDGMENTS 


Section 28 (2) preserves the right to obtain declaratory judgments 
against the Crown, a right established in Dyson v. Att.-Gen." 
That case raised doubts whether a declaratory judgment was 


41 Yates v. South Kirby Collieries, Ltd., [1910] 2 K.B. 588; Ex p. Haines, 
[1945] K.B. 183. 

42 See Alexander v. Tredegar Iron and Coal Company, Ltd., [1945] A.C. 286 at 
p. 802, for similar expressions of doubt in the House of Lords whether the 
doctrine would apply to a workman involuntarily directed into a particular 
employment by virtue of an Essential Work Order. 

43 The member of the armed forces responsible is personally liable in such an 
event. 

41 [1911] 1 K.B. 410; [1912] 1 Ch. 158. 
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available where the matter might eventually be the subject of a 
petition of right. Farwell, J., for instance said **: 


‘It has been settled law for centuries that in a case where the 
estate of the Crown is directly affected the only course of 
proceeding is by petition of right.’ 

No subsequent case has finally resolved the doubt, although in 
Bombay and Persian Steamship Navigation Co., Lid. v. Maclay,*® 
Rowlatt, J., said *’: 

‘The machinery of Dyson v. Att.-Gen. cannot be used to pre- 
judge the issue of what may have to be adjudicated upon in a 
petition of right as to a money claim against the Treasury.’ 

Section 23 (2) only embraces relief obtainable if the Act had not 
been passed. As with section 1 the uncertainties of the pre-Act 
law remain, and in particular it is not clear whether a declaratory 
judgment as to the interpretation of a contract with the Crown 
can be obtained. 

One contested issue seems to have been settled. In the past the 
Attorney-General has sometimes refused to be joined as defendant 
to a declaratory action.*® His right to withhold his fiat does not 
appear to have been discussed by the courts. Since the definition 
of ‘ civil proceedings by or against the Crown’ in section 28 (2) 
includes actions of this type, it seems that the provision of section 13 
that ‘all civil proceedings by or against the Crown in the High 
Court shall be instituted and proceeded with in accordance with 
rules of court and not otherwise ’ makes the fiat of the Attorney- 
General no longer necessary in such actions. 


IX. MANDAMUS 


Section 40 (5) leaves unaffected the rules governing mandamus, so 
that it will still be unavailable against the Crown.*® Section 21 (2) 
confirms the rule that an order of mandamus cannot be made 
against a Crown servant acting as agent of the Crown. It is to 
be regretted that these serious restrictions on the user of mandamus 
have not been removed, for they hinder control by the courts of 
the acts of the Executive. 


X. INJUNCTION 


There are rare but not very reliable cases to support the view that 
at common law injunctions may be granted against government 
departments,” but no authorities to suggest that injunction could 


45 Page 421, 

46 [1920] 3 K.B. 402. 

47 Page 408. 

48 Seo C. K. Allen, Law and Orders (1945), p. 63, and the evidence of Mr. H. A. 
Hill before the Committee on Ministers’ Powers; Minutes of Evidence (1982). 
p. 76, ss. 1041-1044. 

49 R. v. Powell, [1841] 1 Q.B. 352. 

50 Rankin v. Huskisson (1830), 4 Sim. 13; Ellis v. Grey (1833), 6 Sim. 214. 
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ever be obtained against the Crown. Section 21 allows an order 
declaratory of the rights of the parties to be made whenever, had 
the proceedings been between subjects, an injunction could have 
been granted. Since that same section provides that in ‘ pro- 
ceedings against the Crown’ an injunction shall not be granted, 
and section 23 (2) provides that any reference to ‘ civil proceedings 
against the Crown’ includes actions against ‘any Government 
department’, it is clear that an injunction is no longer obtainable 
against a government department. This, too, may cramp the 
development of our administrative law. It is noteworthy that in 
Australia, injunctions are freely granted against government 
departments.** 


XI. JURISDICTION AND PROCEDURE 

Latin informations, English informations, writs of capias ad 
respondendum, writes of subpoena ad respondendum, writs of 
appraisement, writs of scire facias, proceedings for the determina- 
tion of any issue upon a writ of extent or of diem clausit extremum, 
and writs of summons under Part V of the Crown Suits Act, 1865 
are abolished.°? All civil proceedings by or against the Crown are 
to be instituted and proceeded with in accordance with rules of 
court and not otherwise. Section 15 authorises proceedings by or 
against the Crown to be instituted in a county court, subject to any 
enactment limiting the jurisdiction of a county court. Section 51 
provides machinery whereby an Order in Council may be made to 
allow Crown proceedings to be brought in other courts, such as 
the Liverpool Court of Passage and the Salford Court of Record. 
Sections 19 and 20 preserve the Crown’s right to choose the venue of 
proceedings to which it is a party. 


XII. JUDGMENTS AND THEIR ENFORCEMENT 


A judgment for or against the Crown may include costs, and the 
court may award interest on debts and damages.®* The judgment 
itself is to carry interest. 

Section 25 provides that a court awarding judgment against the 
Crown shall issue a certificate of the order made and that ‘ the 
appropriate Government department shall . . . pay to the person 
entitled or to his solicitor the amount appearing by the certificate 
to be due to him together with the interest, if any, lawfully due 
thereon’. What remedies are available to a plaintiff unable to 
obtain satisfaction of a judgment against the Crown is not clear. 
Section 25 (4) provides : 

‘ Save as aforesaid no execution or attachment or process in the 
nature thereof shall be issued out of any court for enforcing 
payment by the Crown of any such money or costs as aforesaid, 


51 Att.-Gen. v. Williams, [19138] S.R. (N.S.W.) 295. 
52 Section 18 and First Schedule. 
53 Section 24. 
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and no person shall be individually liable under any order 
for the payment by the Crown, or any Government depart- 
ment, or any officer of the Crown as such, of any such money 
or costs.’ 
Although section 2 (2) renders the Crown liable for breach of 
statutory duty, it does so only where that duty binds persons other 
than the Crown and its officers. It seems, therefore, that there is no 
legal means of enforcing a judgment against the Crown or a 
government department. 


XIII. DISCOVERY 


At common law, when the Crown is a party to a suit it cannot 
be required to give discovery of documents at all, i.e., it cannot be 
compelled to disclose what documents relevant to the litigation are 
in its possession. Distinct from this rule is that forbidding the 
disclosure of information by Ministers of the Crown where to do so 
would be contrary to public policy or detrimental to the public 
interest or service. This latter rule was confirmed by the House 
of Lords in Duncan v. Cammell Laird & Co., Ltd.6* It was further 
held in that case that the Minister’s objection to production ought 
to be conclusive and that the judge should not himself look at the. 
documents before ruling as to their production.** 


Section 28 of the Crown Proceedings Act provides that the Crown 
“may be required by the court to make discovery of documents 
and produce documents for inspection’. The section continues : 

‘ Provided that this section shall be without prejudice to any 
rule of law which authorises or requires the withholding of any 
document or the refusal to answer any question on the ground 
that the disclosure of the document or the answering of the 
question would be injurious to the public interest.’ 
and 
‘ (2) Without prejudice to the proviso to the preceding sub- 
section, any rules made for the purposes of this section shall 
be such as to secure that the existence of a document will not 
be disclosed if, in the opinion of a Minister of the Crown, it 
would be injurious to the public interest to disclose the existence 
thereof.’ 
The effect, therefore, is that under the Act the court is empowered 
to order the Crown to give discovery. On the other hand, both 
in litigation to which the Crown is a party and in suits between 
private individuals documents will not be produced if a Minister 
of the Crown certifies that to do so would be injurious to the public 
interest. The rule laid down in Duncan v. Cammell Laird & Co., 
Ltd., that the Minister’s decision should be conclusive, is retained 
in the Act. 


54 [1942] A.C. 624. 
55 For criticisms of this decision see Vol. 58, L.Q.R. (1942), pp. 31, 436. 
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XIV. LIMITATION OF ACTIONS 

The provisions of the Limitation Act, 1989, are untouched by the 
Bill. It has previously been decided that Crown servants are public 
authorities for the purposes of the Public Authorities Protection 
Act, 1898 and the Limitation Act, 1989.°° Section 80 (2) confirms 
this by providing : 

€.. . nothing in this Act shall prejudice the right of the Crown 

to rely upon the law relating to the limitation of time for 

bringing proceedings against public authorities.’ 


FOREIGN TORTS 


It is surprising that the Act contains no provision excluding foreign 
torts from its operation. An action will lie here against the Crown 
for a tort committed abroad if the act is not justifiable by the law 
of the place where it has been committed.*’ 

One consequence of the Act is that a plaintiff injured either in 
Scotland or England by a tort of the Crown, can sue in the courts 
of either country. 


XVI. COMMENCEMENT AND RETROSPECTIVE OPERATION 


Section 54 (2) provides that the Act shall come into operation on 
such day, not later than January 1, 1948, as His Majesty may by 
Order in Council appoint.** Section 12 (1) provides that Part I, 
which contains the substantive law, shall be deemed to have had 
effect as from February 13, 1947.°° 
Section 36 provides : 
‘Save as otherwise expressly provided, the provisions of this 
Act shall not affect proceedings by or against the Crown which 
have been imstituted before the commencement of this Act; 
and for the purposes of this section proceedings against the 
Crown by petition of right shall be deemed to have been so 
instituted if a petition of right with respect to the matter in 
question has been left with a Secretary of State for sub- 
mission to His Majesty before the commencement of this Act.’ 
The effect of these provisions can be summarised as follows. 
(a) Proceedings instituted before February 13, 1947. 
The Act has no application. 
(b) Proceedings instituted after the commencement in respect 
of a cause of action arising after the commencement of the 
Act. 
The substantive and procedural rules of the Act apply. 


56 The Danube II, [1921] P. 188; Western India Match Co., Ltd. v. Lock, 
[1946] K.B. 601. 

57 It is interesting to note that U.S.A. in the Federal Tort Claims Act, 1946, 
excludes from its operation ‘ any claim arising in a foreign country '’. 

58 The Crown Proceedings Act, 1947 (Commencement) Order, 1947, S.R. & O. 
1947, No, 2527, provided for the Act to come into force on January 1, 1948, 

59 The date on which the Bill was first ordered to be printed. 
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(c) Proceedings instituted after the commencement in respect of 
a cause of action arising after February 13, 1947. 

Section 12 applies with the result that the action must be 
brought in accordance with the substantive and procedural 
rules of the Act. 

(d) Proceedings instituted between February 13, 1947 and the 
commencement in respect of a cause of action arising after 
that date. 

The effect of section 12 is that the substantive provisions con- 
tained in Part I apply. Section 1, in Part I, provides that pro- 
ceedings shall be taken ‘in accordance with the provisions of this 
Act ’, whereas section 36 provides that ‘ save as otherwise expressly 
provided the provisions of this Act shall not affect proceedings by 
or against the Crown which have been instituted before the ‘com- 
mencement of this Act’. Only if section 1’s terms are an express 
provision overriding section 86 (and this seems the more reasonable 
conclusion) will the procedural provisions of Parts II, III and IV 
apply. ' 

(e) Proceedings instituted after February 13, 1947, in respect of 

a cause of action arising before that date. 

The wording of the section is ambiguous, but it seems likely that 
section 12 will confer a right of action in accordance with the Act 
in such circumstances. 

Harry STREET. 


SOCIAL IMPLICATIONS OF THE SMALL 
LOAN LAWS OF THE UNITED STATES 


Tue small loan law as developed in the United States is a device 
which seeks, through regulation of cash loans, to protect the 
necessitous borrower from usurious practices. In its basic philo- 
sophy it casts a cloak of protection about the institution of the 
family. In its method it provides a process by which small cash 
loans may be made and interest charged sufficient to afford a 
reasonable profit to the lender, and no more. 

All but five of the States of the Republic have such regulatory 
laws, now closely approaching uniformity in their provisions.' 
Continuous effort is being carried on in the remaining jurisdictions 
to enact such a statute. 

But in nine of the States with regulatory statutes, the law—for 
one reason or another—is largely ineffective °; and in three more— 
Nevada, Arizona and Delaware—it is still far from satisfactory. As 
such statutory provisions regulating the internal affairs of the State 
fall within the legislative prerogative of the States rather than of 
the federal government, it is only by separate and uniform enact- 
ment by the forty-eight legislatures that complete coverage can be 
had. 

The nature of these laws is best set out by tracing the history 
and the reasoning of their development. Until early in the present 
century the several States relied wholly upon the statutes already 
on thvir books limiting interest to a definite maximum, usually 6 
per cent. Inasmuch as small loans cannot be handled on a business 
basis at such a low rate, illegal practices in lending small sums at 
exorbitant rates became general: salary buying, garnishee process, 
and like practices resulting finally in positive efforts to suppress the 
evil. 

Massachusetts passed a law in 1911 imposing some important 
restrictions. As early as 1907 the Russell Sage Foundation—a 
philanthropic trust—began to make field surveys of conditions in 
the consumer credit field, reaching such conclusions by 1916 as to 
bring out the first draft of a proposed uniform small loan law for 
State adoption.’ 


1 Montana, N. and S. Dakota, Kansas and South Carolina. Montana reports a 
new statute as this article gocs to press. See a serviceable pamphlet (No. 87) 
of the Pollak Foundation for Economic Research (6th ed., Nov. 1, 1945), 
Jaffrey, N. H. 

2 Alabama, Arkansas, Delaware, Georgia, Mississippi, Tennessee, Texas, North 
Carolina and Wyoming. 

3 A compact and able account of this evolution of the uniform law may be found 
in Law and Contemporary Problems, Duke University, Durham, North Carolina, 
Vol. 8, No. 1, Winter 1941, Hubachek, pp. 108-145. 
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Under the leadership of this Foundation the movement for 
enactment: of this proposed law was pressed, with the result that 
five States soon legislated, adopting the uniform law at least in its 
fundamental provisions. 

From 1916, when the first draft was adopted, until the present 
time, six more drafts have been perfected as experience has revealed 
loopholes and other imperfections in practice. Though State adop- 
tion of these subsequent drafts has lagged greatly behind their 
issuance and much remains to be done to effect the complete 
uniformity desired, it may be asserted now that the major battle for 
protection of the necessitous borrower has been won. The illegal 
lender, known in the vernacular as the ‘ loan shark ’, has been driven 
into unregulated territory and his usual subterfuges headed off. The 
public has definitely taken a hand against him. 

In the usurer’s place has come a group of young business men 
who pose and who function as the poor man’s banker, dealing with 
him strictly on a business basis; but dealing fairly, under the 
watchful eye of the several State banking departments who are 
charged with supervision under the law. 


THE SEVENTH DRAFT OF THE UNIFORM LAW 


The last draft of the law as proposed to the States provides that 
no person or agency shall make a cash loan of $800 or less at 
interest without first having been licensed by the State Banking 
Commissioner. That functionary is required to investigate the 
circumstances of each applicant for a licence as to the fitness of 
the applicant, ete. Such licensee must possess and retain through- 
out the life of the licence at least $20,000 in liquid assets. He 
may have but one place of business for each licence; nor may he 
change his place of business without approval by the Commissioner. 
The Commissioner may examine a licensee’s business at any time 
and must do so at least once a year. The licensee must keep 
competent records, open to the Commissioner, and must make an 
annual report in form prescribed by the Commissioner. 

Interest charges are limited to three per cent. a month on that 
part of the unpaid principal of a loan not in excess of $100 and 
two per cent. a month on any remainder of such unpaid principal 
balance. Doubling of loans to increase the rate of charge is 
forbidden. Any excess charge knowingly made voids the contract 
and prevents the lender from any recovery. f 

The licensee must hand the borrower a printed copy of the 
provisions of the law relating to rates of charge (section 13); must 
give him a receipt for each of his payments specifying the payment, 
made and the balance yet to be paid. 

False advertising is forbidden, and all attempts at evasion are 
considered loans, as for instance: the loan, forbearance, use or 
sale of credit, money, goods or things in action; the use of 
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collateral or related sales or agreements to sell; receiving or 
charging compensation for goods or services; and the real or 
pretended negotiation, arrangement or procurement of a loan 
- through a third person. Any sale or assignment of wages are 
considered small loans. 

All the tricks known to such a trade have been used in the 
interval of thirty years of trial; so that the law in its present 
form has become explicit, as each subterfuge has been revealed 
and stopped. 

This is a new day for the small income man who must borrow. 
It is the purpose of this article to discuss the social implications 
of this departure in legislation. What does it do toward cleansing 
the money lending business; but more particularly, what does it 
do for the working man and his family? How much of this 
borrowing is necessary? What is the economic setting in which 
such loans are made? Can and should the lender do anything 
more for the borrower than just the lending of credit? 


GROWTH OF BUSINESS UNDER THE UNIFORM LAW 


Following the classification set up by the board of governors of 
the Federal Reserve System the small loan companies who operate 
under the uniform laws here under review, were, at the beginning 
of 1947, carrying something over thirty per cent. of the total of 
consumer instalment loans, as judged by the outstandings at that 
date—$620,000,000 out of a total of $2,024,000,000.* The 
remainder was divided up between commercial and industrial 
banks, industrial loan companies and credit unions.’ The small 
loan companies reported a total of $1,271,000,000 in cash loans 
during the year 1946, out of a total of $3,841,000,000 made by the 
whole group, standing second to the commercial banks, many of 
whose loans, however, exceeded the $800 limit set by the law for 
small loans. 

It is evident from the value of the business done that the 
Uniform Law enjoys a wider coverage of the lending of small loans 
to individual borrowers. Relating the effective coverage to popula- 
tion figures from the 1940 census, some 85 per cent. of the urban 
population of the United States, dwell under the protection of these 
laws. As it is the city dweller, for the most part, who seeks to 
borrow, this protection seems all the more comprehensive. Less 
than eleven million city dwellers live in areas where the laws are 
non-existent or only partially effective.® 

This type of lending goes mostly to the American family. 


4 The figure includes only direct loans to consumers, t.e., personal instalment 
loans and loans made directly to the consumer for the purchase of automobiles 


and other merchandise. 
5 See Consumer Instalment Loans, Fed. Reserve Bd. Bulletin G 17.1, January 


1947. 
6 See Pollak Foundation pamphlet, No. 37, supra. 
Vor. 11 10 
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Studies by Neifeld” and others indicate the persistent conclusion 
that some nine-tenths of all borrowers are family persons who seek 
credit to meet family needs. A large proportion of the loans 
sought, as might be expected in the present inflated state of instal- 
ment selling of household goods, is for the purpose of consolidating 
numerous debts for furniture, clothing and durable goods. The 
heaviest per cent., however, is sought to meet emergency expenses 
such as illness, lying-in and death, the purchase of needed clothing 
and household appliances. 

In seeking such credit the family borrower is by definition in no 
position to bargain. Whatever the lender demands for the loan, 
that would he have to pay if he is to secure the money. It is this 
factor that has given the ‘ loan shark ° his unobstructed opportunity. 
He has persisted through ages of time because he has met a family 
need that could be met by no other means save charity. 


EXTENT OF THE BORROWER’S NEED 


Studies in the field of family income and the cost of living in the 
United States reveal a high degree of poverty among city dwelling 
families. Nominal wages reveal little in terms of real income values. 
During war years wages are abnormally high and employment 
steady: but war conditions due to excessive government spending 
create only a temporary jump in the curve of real income, which 
soon falls back to the usual level of mere subsistence for nearly half 
the labour force. 

Examination for the last available data on income and the cost 
of living reveal the fact that increases in the average income have 
been constantly outstripped by increases in the cost of living. For 
those whose wage is their sole support the net result is that they 
earn more dollars that will buy less.* In ordinary peace times some- 
thing more than two-thirds of all American families have incomes 
below $2,500 a year.° During the period of heavy governmental 
war spending the nominal income of these families rose markedly, 
but the purchasing power of the dollar sank in corresponding degree. 
The United States Federal Reserve Board, in a sampling study, 
found that by the end of 1945 the top 10 per cent. of all our 
spending units (mostly families) held 60 per cent. of all liquid assets. 
The fourth tenth had 6 per cent. and the fifth tenth had 4 per cent. : 
while the bottom 50 per cent. had 3 per cent. It is these latter 
groups who constitute the large majority of small loan borrowers. 

In terms of actual savings the top tenth still held their 60 per 


7 Neifeld, M. R., The Personal Finance Business, N.Y., Harper & Bros., 1983. 

8 During 1946 the average weekly earnings of production workers jumped 14 per 
cent. During the same period consumer prices jumped 18 per cent. If all a 
man's income must go for family support, these figures make him actually 
poorer. See U.8. Dept. Labor, Monthly Labor Review, Feb. 1947. 

® Leven, M., Moulton, H. G.,, and Warburton, C., America’s Capacity to 
Consume, Washington, D.C., 1934, The Brookings Institution, pp. 50 ff. 
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cent., while the 4th tenth held 9 per cent.; the 5th tenth held 6 per 
cent. ; and the bottom 50 per cent. had no net savings but on the 
contrary had spent 11 per cent. in excess of the total of all savings. 

This item of savings is to be distinguished sharply from money 
income. This bottom 50 per cent. received in money income 22 per 
cent. of the whole, notwithstanding they have overspent by 11 per 
cent. ` 

It has already been stated that most borrowers are persons 
supporting families, and that they borrow, for the most part, for 
family purposes. It is to be shown further that most borrowers 
fall below the $2,500 mark in annual family income.?° 

And while the average borrower is identified as a family man 
with an income near the $2,000 mark, the standard of living on a 
minimum basis of health and decency is placed at that same figure." 


THE BORROWER IS IN NO POSITION TO BARGAIN FOR THE LOAN 


It must be obvious from the financial condition of most borrowing 
families that the man in need of credit has little or nothing upon 
which he can trade when facing a small loans lender. His wife is at 
the lying-in hospital, and medical and hospital bills are to be met. 
Or there is a death in the family and heavy costs are to be incurred. 
He himself may be ill in bed and may have to stay there for weeks, 
during which time he may expect scant income or none at all. He 
may and usually does owe. on the furniture, which the vendor 
threatens to repossess. These and many other contingencies drive 
him to the money lender. 


Because he must have credit or else seek charity he is resigned 
to paying whatever the lender demands. The usurer asks from 240 
to 1000 per cent. for his money, even though the law forbids more 
than 6 per cent.'? It is a secret transaction. Many surveys show 
how severe are the exactions of the illegal lender. Professor William 
H. Simpson of Duke University, in a survey of lending rates in the 
Carolinas, found prevailing charges for small sums ranging from 
278 to 598 per cent. Frequently the borrower, after paying 
interest many times the amount of the original debt, found himself 
still indebted for the original loan and much additional in charges 
and interest.?° 

The borrower, being unable to bargain, must pay whatever the 
lender asks, or in the alternative, seek charitable assistance. As 


10 Young, Ralph A., and Associates, Personal Finance Companies and their Credit 
Practices, N.Y., 1940, National Bureau of Economic Research, p. 52. 

11 Leven, Moulton and Warburton, supra, p. 101. See also Food for Income 
Levels, Univ. of Calif. Press, Berkeley, California, 1946. The Heller 
Committee. 

12 Hardy, Charles, O., Consumer Credit and its Uses, N.Y. Prentice-Hall, Inc., 
1938, p. 74. 

13 Simpson, Wm. H., The Small Loan Problem of the Carolinas, Clinton, S.C., 
1944, Presbyterian College Press, pp. 21-28. 
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between the two, he prefers to pay interest, even the most 
exorbitant, 


CONSUMER BORROWING HAS BECOME RESPECTABLE 


The coming of regulatory law has undoubtedly been a factor in a 
change in public regard for consumer borrowing. The old, secret 
‘loan shark’ transaction is disappearing : in its place has come a 
business loan, recognised by statute and regulated after the manner 
of any other legitimate business. Instead of an obscure room up a 
back stairway, the loan agency office is now set up with a glass front 
like a bank or any other commercial house. Loans are advertised 
openly on street-car cards and the press as freely as merchandise. 
Many other causes have helped to bring about the change, such as 
automobile sales and instalment contracts on other durable goods ; 
but the legitimising of the small loan business has led the way. 

_ And because a new field of legitimate lending has come into 
being, commercial banks have begun to develop personal loan 
departments.. These are not subject to small loan regulation as yet 
under American law. They continue to be subject only to the 
regular banking laws. They may lend in sums exceeding $300. 
It remains to be seen how long this condition will continue and 
how extensively the commercial banks will absorb the small loan 
business before the small loan provisions will be made operative to 
cover all such small loans. 

Another important loophole in the effectiveness of such regula- 
tion, from the point of view of family protection, is the vast and 
increasing volume of conditional or instalment sales of merchandise, 
especially household furniture and other durable goods. 

This is the day of expensive mechanical gadgets. There is at 
present an average of one automobile per family in the United 
States. A large proportion of these vehicles are purchased on 
credit. Other goods, such as refrigerators, washing-machines, deep- 
freeze units, sweepers, suites of furniture and the like are purchased 
largely on instalment. Some slight attempt has been made to 
protect the purchaser in such transactions by regulation, but 
nothing substantial has as yet been accomplished.”* 

By way of summary it may be stated that American experience 
offers a valuable contribution to the problem of family protection. 
The usurer has been a menace through the ages; but by recognising 
the fact that he has been meeting a basic family need, however 
badly, and by restraining his greed, a better degree of justice has 
been obtained for the borrower. Long experimentation has reno- 
vated and perfected the method of regulation until now a true 
substitute for the old-time lender has come into being. He is a 
business man rendering ‘service to the family in need of credit, 
and taking a legitimate business profit for this service. 


14 Indiana attempted the first regulatory statute. 
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In an era of intensive industry, where practically every person 
needing and seeking consumer loans works for a wage or a salary, 
the pay slip takes the place of the bounty of the brown earth. 
‘Families are completely dependent- upon the ups and downs of 
industry. The job is their sole reliance. 

_ Under these circumstances credit looms as one of the great safe- 
guards of family solidarity. All the more reason, then, why it 
should be safeguarded against unfair advantage. That body of law 
which stands at the shoulder of the family borrower, demanding 
fairness in all dealings, is a primary bulwark of family security. 


Rosert W. KELSO." 


15 Professor Kelso is Director of the Institute of Social Work of the Horace H. 
Rackham School of Graduate Studies, University of Michigan. 


WHAT IS A DOCUMENT ? 


Lawyers have had much difficulty in classifying the different forms 
of communication for legal purposes. One instance of this difficulty 
is in the distinction drawn between libel and slander. Both libel 
and slander consist of symbols conveying a defamatory meaning; 
and the symbols need not be verbal but may be ‘ pictorial’. Thus 
a caricature is capable of being libel and a gesture is capable of 
being slander. The distinction between libel and slander is supposed 
to reside in the permanence or otherwise of the symbol; but as 
permanence is a matter of degree the line is hard to draw in 
marginal cases. Another difficulty is that a ‘ permanent’ symbol 
may be capable only of ‘ transient’ interpretation, An example is 
the gramophone record (assuming for the purpose of argument 
that this is not capable of interpretation otherwise than by being 
played). If we say that a gramophone record of a defamatory 
statement is capable of being libel because the words are produced 
from a permanent base, what are we to make of the parrot trained 
to utter a defamatory remark? Such a parrot has in its mind an 
‘engram’ corresponding to the defamatory remark, and may be 
regarded as nothing more than a living gramophone. If the parrot 
is a libel, what of a small child who has been trained to repeat a 
defamatory remark? And if this is libel, why should not a repetition 
of a slander by anyone amount to the publishing of a libel? The 
problem can perhaps be attacked by saying that the engram in 
someone’s mind is not a symbol, because not directly perceived. 
But this solution has difficulties of its own. 

Since the invention of broadcasting the most sensible way of 
dealing with this particular distinction would be to abolish it. But 
there are other departments of the law where the classification of 
the forms of symbolism occasions difficulty. One such difficulty 
arises from the rule that forgery can be committed only in respect 
of a ‘document’. Forgery as a common law offence.was developed 
in the eighteenth century, and it was then assumed to be capable 
of being committed only in respect of a writing. Later the term 
“document °’ tended to take the place of ‘ writing °’, and the former 
term was that selected for use in section 4 of the Forgery Act, 1913, 
which puts the offence on a statutory footing. The restriction 
implied by the word ‘ document’ may be illustrated by taking a 
clear case of something that is not a document. If X makes 
imitation pearls and sells them as genuine we should not say that 
he has committed a forgery. So interpreted, the rule that forgery 
is confined to documents would probably commend itself to the 
man in the street as a statement of the ordinary meaning of the 
word ‘ forgery ’. 
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What, then, is a document? This question has recently been 
discussed in an important article by Mr. J. W. C. Turner,’ and 
the following observations are offered partly as a supplement to 
his article and partly in order to suggest certain alternative 
interpretations of the authorities. We shall begin by examining the 
word ‘document’ in ordinary speech, and then consider the effect 
of the case-law. 

The typical example of a document is a deed. A deed nowadays 
consists of certain words written on paper and executed as a deed. 
Since a document need not be under seal, execution should not be 
introduced into the definition of ‘document’. But some sort of 
permanent base is essential, for spoken words would not be a 
document. At first glance it might be tempting to say that this 
permanent base must be paper. But a little reflection will show 
that the precise nature of the base does not matter, so long as it be 
some material object. The Babylonians wrote on clay tablets. 
There is a legend that Somerset House possesses a stable door upon 
which a groom chalked a will, and a will has been written on an 
egg-shell (Re Banes, 96 L. J. P. 26). For the purpose of the law 
of forgery there is no reason for denying that such things are 
documents. 

A document, then, is at its narrowest a verbal symbol (or series 
of verbal symbols) written, typewritten, printed or otherwise 
produced on some material base. (A numeral is, of course, a 
verbal symbol.) Perhaps a recording of the voice, such as a dicta- 
phone record, is also a document, though here the verbal symbol 
is perceived through the ear and not through the eye. Further, is 
it necessary to confine the word ‘document’ to verbal symbols? 
What about pictorial symbols? A plan, map or engineer’s drawing 
may be described as a pictorial or non-verbal symbol. Such things 
certainly raise words in the mind, but unlike verbal symbols they 
do not compel the interpreter to think words in a set order. Now 
most laymen would say without hesitation that plans, maps and 
drawings are capable of being forged, notwithstanding that the 
symbolism is non-verbal. Nor is it a strain upon language to say 
that they are documents. Can we go a step further and include a 
painting? The layman (who regards forgery as synonymous with 
what is colloquially called ‘ faking’) would probably say that a 
painting can be forged: but he would probably also say that a 
painting is not a document. What is the reason for this feeling 
that a plan is a document but a painting is not? Perhaps it is 
because a plan usually purports to state a fact or guide future 
conduct, while a painting may be purely imaginative. But on this 
distinction a photograph should be a document—even a photograph 
of a painting. Also, a painting may be ‘ photographic ’ and should 
then be a document. 


1 ‘Documents in the Law of Forgery’ (1946), 32 Va.L.Rev. 989. I am indebted 
to Mr. Turner for reading this article and making some valuable comments. 
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It may be said that paintings and photographs do not enter into 
the discussion because, unlike plans and maps, they are not symbols. 
Whether they are symbols is a verbal question : but at any rate 
they bear a close resemblance to accepted symbols. For instance, 
if a plan of a town is a symbol it is but a short step to say that an 
aerial photograph is a symbol; as is well known, aerial photographs 
frequently need much more skill in their interpretation than the 
reading of plans and maps. There is, however, a difference, in that 
a plan is consciously devised to ‘ stand for’ something else, and is 
therefore a symbol, whereas an aerial photograph is a mechanical 
recording of light rays as they happened to fall upon the lens, and, 
although capable of being interpreted as a ‘sign’ of the thing 
photographed, may be said not to be a symbol for that thing.” 
If the latter proposition is accepted for aerial photographs it must 
be accepted for all photographs. On the other hand, it may be 
argued that the camera lens is consciously made in such a way that 
it produces a result that reminds us as vividly as possible of reality 
as perceived by the human eye, and therefore that the photograph 
is a consciously-devised symbol. A drawn or painted portrait, 
particularly if it is caricatured, is not open to the same doubts as 
the photograph: it is more clearly a symbol. 

It would, of course, be possible to define the word ‘symbol ’ 
in such a way as to exclude photographs and paintings. Thus it 
may be said that writings, plans and maps, which are symbols, do 
not give a visual illusion of reality; photographs and paintings do, 
and are therefore not symbols. But this idea of pictures giving an 
illusion of reality will not stand up to much examination. It is only 
very partially true to say that an impressionistic painting gives an 
illusion of reality. Even a detailed photograph creates an illusion 
only for a person who deliberately, as an intellectual feat, loses 
himself in the scene. A dog is not interested in a picture of his 
master, because he knows it is not his master; to him it is only a 
piece of paper or canvas; he is not interested in what may well be 
called the symbolism. He could be made to take an interest only 
if, by suitable light effects, he could be made to think that the 
picture was his master. Even then his attitude towards the picture 
would be different from that of a human being who realises the 
artifice employed. The human being can allow himself to be 
reminded of reality by a picture without being deluded into thinking 
that it is reality.® 


2 The terminology is that of Ogden and Richards, The Meaning of Meaning 
(6th ed., London, 1944). Examples of signs, given on p. 21, are: a temperature 
as a sign of influenza; a litmus paper turning red as @ sign of the presence of 
acid; a black cloud as a sign of rain. Symbols are defined at p. 23 as a special 
class of signs, being ‘those signs which men use to communicate one with 
another and as instruments of thought’; they include ‘ words, images, gestures, 
and such representations as drawings or mimetic sounds '. 

There are other difficulties in distinguishing between symbol and illusion, To 
listen to the gramophone record of an orchestra may for some people be as good 
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All this trouble over the word ‘document’ merely illustrates 
the difficulty that is experienced with every word in its application 
to marginal situations. It may be thought that we are setting 
ourselves an unnecessarily difficult task in attempting to decide 
the meaning of ‘ document’ in the abstract. Meaning is important. 
only in a context, and at the moment we are attempting to ascertain 
the meaning of ‘document’ in relation to the context of forgery. 
Now there is another rule in forgery that may help us to fix the 
meaning of ‘document’. This is that, to be a forgery, the 
document must not only tell a lie, but tell a lie about itself. Ifa 
thing does not tell a lie about itself it cannot be a forgery, and the 
question whether it is a document or not then becomes academic 
for the law of forgery. 

‘Telling a lie about itself’ usually means telling a lie as to the 
person who made it or authorised its making, as to its contents 
when made, or as to the date or place where it was made.* Thus 
if the holder of a cheque adds a ‘0’ to the end of the figures 
on the cheque he commits forgery, because he makes the document 
convey a false impression as to its contents when made by the 
person who purports to be the maker. The lie must be told by the 
document itself taken in conjunction with the circumstances in 
which it is used. 

Now it may be argued that a thing cannot tell a lie about 
itself unless it contains verbal symbols. A plan or painting bearing 
no signature or other words cannot tell a lie about itself; therefore 
it cannot be a forgery, and the question whether it is a document 
is immaterial. 

The validity of this argument depends on whether, for the 
purpose of the law of forgery, a thing can be regarded as telling a 
lie though it uses no words to do so. If ‘telling a lie’ means 
conveying a false impression, this would certainly seem to be 
possible. For instance, suppose that an antiquarian removes an 
end-paper from an early printed book and writes on the paper a 
poem in a late sixteenth-century hand resembling Shakespeare’s. 
He then puts it out to the world as a remarkable antiquarian 
discovery. Most people would say that he had committed forgery. 
Yet the poem in itself tells no lie; the lie is told by the parchment 
and the style of handwriting.® Again, it has been held in America 
to be a forgery to cut an unauthorised notch on a tally °; yet the 


as listening to the orchestra itself: is the record then a symbol of the orchestra, 

or an illusion of the orchestra, or something to be enjoyed in itself apart from 

symbol and illusion? : be 

See Forgery Act, 1918, s. 1 (2); but cp. Criminal Justice Act, 1925, s. 35 (1), 

which indicates that the definition may not be exhaustive. 

5 The antiquarian's false representations do not in themselves make it a forgery : 
R. v. Jones (1779), 1 Doug. 300. j 

6 Rowland v. Burton (1837), 2 Harr. (Del.) 288; Kendall v. Field (1836), 14 Me. 
30 (quoted by Turner, op. cit. 951). This illustration may be thought not to be 
so strong as the preceding one, because the notch may be regarded as (for those 
who can interpret it) a verbal symbol. 
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piece of wood tells no lie to a person who does not know the 
circumstances in which it is used. 

If this is so, it follows that a fraudulent copy of a painting 
or plan may in some circumstances convey a lie about its own 
authorship as clearly as if the authorship were stated upon it in so 
many words. Hence the question whether such a painting or plan 
is a ‘document’ remains important. 

We now turn to the authorities. The case prompting the 
foregoing observations is that of R. v. Closs (1857).7 The 
prisoner, a picture-dealer, had been convicted on the third count 
of an indictment which charged him with uttering a forgery, 
namely, a copy of a painting by John Linnell, on which John 
Linnell’s name was forged with intent to denote that the copy was 
an original painting by him. Before the Court for Crown Cases 
Reserved, counsel for the prisoner assumed in his argument that 
there could be no forgery of a picture, and devoted his energies to 
showing that the copying of the signature made no difference. He 
ingeniously compared the case to one of stamping the name 
‘Manton’ on a gun. A gun without a name would not be a 
document, and the addition of the name could not turn it into one. 
Two judges interposed to agree with this argument, saying that 
that would be the imitation of a trade mark, not of a name or 
signature. Thus fortified, counsel went on to argue that ‘ the name 
put by a painter in the corner of a picture is not his signature. 
It is only a mark to show that the picture was painted by him. 
Any arbitrary sign or figure might be used for the same purpose 
instead of the name; it is a part of the painting, and every faithful 
copy would contain it’. In reply, counsel for the Crown contended 
that the painting of the artist’s name was in the nature of a 
certificate, and that forgery had therefore been committed. 
Cockburn, C.J., interposed to ask: ‘If you go beyond writing, 
where are you to stop? Can sculpture be the subject of forgery?’ 

In the result the court held that there was no forgery. The 
judgment on this point is very short. ‘A forgery must be of some 
document or writing : and this was merely in the nature of a mark 
put upon the painting with a view of identifying it, and was no 
more than if the painter put any other arbitrary mark as a 
recognition of the picture being his.’ 

This reasoning involves two propositions : (1) a picture is not a 
document, and (2) the addition of the painter’s name makes no 
difference. We shall examine each of these propositions in turn. 

As to (1), the legal rule stated is that a forgery must be of 
some document ‘ or’ writing. Apparently the ‘ or’ is conjunctive, 
so that ‘document’ is a synonym for ‘ writing’.® This seems to 


7 Dears & Bell 460; 27 L.J.M.C. 54; 30 L.T. (0.9.) 235; 8 Jur. (n.s.) 1809; 
6 W.R. 109; 7 Cox 494, 

8 Mr. Turner (op. cit. 947) notes that the earlier authorities use the word 
‘writing ' rather than ‘ document ’. 
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rule out not only the painting but the plan, map and photograph. 
A writing may perhaps be defined as a number of symbols in 
semi-permanent form (query, visible form?) and intended to evoke 
in the mind a series of words in set order. A plan or photograph 
may evoke words in the mind, but not necessarily in an order 
contemplated by the author, and so is not a writing. The line is 
an arbitrary one, but as we have seen almost any line will be 
arbitrary, and this line is perhaps as good as any other. If this 
line is accepted the main outstanding question is as to the recording 
of the voice, which resembles a writing in that verbal symbols are 
used, but differs from it in that it appeals to the ear, not to the eye. 

As to (2), the reasoning is not very convincing. Most people 
would say that the artist’s signature is meant to convey an assurance 
that he has painted the picture. The court seems to deny this, at 
any rate in words, for it says that the name ‘ was no more than if 
the painter had put any other arbitrary mark as a recognition of 
the picture being his’. The argument here seems to be in two 
stages. (a) If the painter had put, say, a rose in the corner of the 
painting to indicate to others® that it was his work (after the 
manner of a mason’s, goldsmith’s or silversmith’s mark), that would 
not be a writing. (b) The signature was no more than such an 
arbitrary mark. To this argument the following replies may be 
made. 

(a) If a rose in the corner of the picture was intended and 
understood to mean ‘I, John Linnell, have painted this’, then 
surely it would be a writing. It cannot be supposed that to be 
capable of forgery a document must be in ordinary Roman letters. 
It may presumably be written in ideographs (as in ancient Egyptian 
and Chinese), or in a phonetic shorthand, or in a secret code. All 
that is required is that it should consist of written symbols. The 
picture of a rose, on the present supposition, would be a written, 
verbal symbol. 

(b) Even if the foregoing argument is incorrect, the fact was that 
the man who copied the picture did not paint a rose on it; he 
painted the words ‘ John Linnell’. It is òra satisfactory way of 
deciding a case to say that if the facts had been different it would 
not have: been forgery, therefore on the actual facts it was not 
forgery. Such an argument is valid only if the change of facts is 
immaterial; but if the legal decision is made to turn on the presence 
or absence of conventional writing, it is not an immaterial change 
to suppose that the picture contained no conventional writing when 

3 My. Turner (op. cit. 949) interprets the judgment differently; he thinks that ‘it 
merely states the view that a painter's signature is intended not to declare that 
the picture was the work of his hand but is merely put there so that the painter 
himself shall be able to identify thepicture'. But, with respect, it seems that 
tho word ‘ recognition ’ in the judgment refers to recognition (identification) by 
other people, not by the painter;-and this is borne out by the argument of 
counsel for the defence, which the court evidently intended to adopt. Mr. 


Turner himself shows the absurdity that would attach to his own interpretation 
of the judgment. 
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in fact it did. The question was whether the writing made an 
assertion that was untrue, and whether the untruth was a lie about 
the writing itself. Now the painting of a name on a picture is 
generally understood as an assertion that the painting was the work 
of the man known by that name. It would seem to follow that the 
copying of the name (with the requisite intent to deceive or defraud) 
should be forgery. Similarly the copying of a name on a statue 
or a gun, if the name would be understood to make the same 
assertion as in the case of the painting, should be forgery. This, 
however, seems to be not now the law; and apparently we have to 
say that as a result of the decision in R. v. Closs a name inscribed 
on a thing that is not itself a document does not turn it into a 
document. 

In one respect the decision in R. v. Closs accords with ‘ common 
sense’. If it is not forgery fraudulently to copy a well-known 
old master that happens to have no name at the bottom, it would be 
contrary to common sense to hold it forgery to copy an old master 
that has such a name. For in each case it is the faithfulness to the 
original that creates the deception, not the mere name. Similarly, 
if it is not forgery to copy the style of a Ford car without using the 
name ‘ Ford’, it would be contrary to common sense to hold it 
forgery to inscribe the word ‘ Ford °’ on the radiator. 

Suppose for the sake of argument that the contrary were held, 
and that the writing of the name ‘ Ford’ on an imitation of a Ford 
car were held to be forgery. Then the way would be open to an 
argument that the imitation of a Ford car without the name ‘ Ford’ 
on it would be forgery. If a person who is familiar with the 
appearance of Ford cars sees a car looking like a Ford; though 
without the name ‘ Ford’, he will probably think to himself ‘ That 
is a Ford car’. The whole appearance of the car is a message to 
him, and if for the purpose of the law of forgery a message can be 
communicated otherwise than in writing, then the imitation of the 
car is forgery. This leads us to the further argument that imitating 
a string of pearls would be forgery. It is clear that we have to 
stop our descent somewhere down this slippery slope, and it will be 
generally agreed that we have to stop above the Ford car (whether 
it carries a name or not). Motor cars have been called by several 
names, but it is doubtful whether anyone has yet referred to them 
as documents. 

Yet put a slightly different case. A personates B in an 
examination in drawing. If the drawing sent in contains no name 
or number we must say that it is not a forgery because it is not a 
writing. But if B’s name or number is written on the front of the 
drawing, common sense would say that it is a forgery.° Does 
the decision in R. v. Closs preclude this view of the law? 


10 The question is not an academic one notwithstanding the False Personation Act, 
1874, for that. Act applies only where the personation is for the purpose of 
obtaining property—as where it is a scholarship examination, 
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The reader may think that in the discussion so far we have 
raised an excessive number of problems without resolving them. 
It is suggested that no completely satisfactory solution is possible, 
and that in default of a better solution the matter should be 
regarded as settled by the authority of Closs. Closs is in any case 
a decision of the Court for Crown Cases Reserved, which could 
probably be upset only by the House of Lords. The result of Closs, 
it is submitted, is twofold. (1) Every ‘ document’ is a writing, so 
that a painting, photograph, plan, map or drawing*' is not a 
document, unless, of course, it contains sufficient writing to make 
it a document. A photostatie copy of a writing would be a 
document, and so, presumably, would a pictorial photograph 
attached to and referred to in what is otherwise a document. Thus 
tampering with a photograph on a passport would be capable of 
being a forgery, even if passports were not specifically provided for 
by statute.!? (2) If a thing is not otherwise a document, the 
addition of a name cannot make it one. This applies to the artist’s 
name on a painting, the manufacturer’s name on a gun or car, the 
maker’s mark on gold or silver plate,’ and, it seems, the candidate’s 
name on a drawing submitted for an examination. 

Another decision on the general question is that in R. v. Smith 
(1858).'* The prisoner sold baking powder in wrappers identical 
with those used for Borwick’s baking powder, except that the 
signature of Borwick, and the notification that without such 
signature no powder was genuine, were omitted. Apart from this 
the wrappers used by the prisoner contained a considerable number 
of printed words following Borwick’s wrappers, the object of which 
was to extol the contents, and the wrappers also contained the word 
‘ Borwick’s’. It was held by the Court for Crown Cases Reserved 
that this was not forgery. Pollock, C.B., said that he doubted 
whether the wrappers were ‘ anything like a document or instrument 
which is the subject of forgery at common law.... It might as 
well be said that if one tradesman used brown paper for his 
wrappers, and another tradesman had his brown paper wrappers 


11 Contra, Turner, op. cit., 953, who suggests that an engineer's drawing or 
surveyor's plan would be a document, because they are ‘a substitute for 
words’. But why should an engineer's drawing be a substitute for words, any 
more than a verbal description of machinery is a substitute for an engineer's 
drawing? If an engineer's drawing is a substitute for words, why should not 
a photograph of machinery be a substitute for a verbal description of it; and 
if a photograph of machinery is admitted, why not a painting of machinery? 
This line of reasoning would result in a distinction between a painting as a 
statement of fact and a painting as an expression of the artistic imagination, 
and presumably between a writing as a statement of fact and a writing as au 
expression of the artistic imagination, Yet Mr. Turner expressly rejects (op. 
cit. at 952) the distinction between writings relating to facts and writings of 
fiction. 

13 Criminal Justice Act, 1925, s. 36. 

13 But these are provided for by the Act of 1913, s. 5 (4) (b). 

14 Dears & Bell 566; 27 L.J.M.C. 225; 81 L.T. (0.8.) 185; 22 J.P. 274; 4 Jur: 
(x.8.) 1003; 6 W.R. 495; 8 Cox 32. 
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made in the same way, he could be accused of forging the brown 
paper’. This ignores the fact that there would be no words on 
the brown paper, whereas there were words on the wrappers before 
the court; but apparently the mere presence of words is not decisive. 

Another purported reason given by Pollock, C.B., and Willes, J., 
was that if the wrappers were forgeries then the mere printing of 
them by the prisoner was the offence of forgery, whereas here the 
offence consisted in putting the spurious powder inside the wrappers 
and selling it. On this it is to be observed that on its face it is not 
a reason at all, for it begs the question. Willes, J., went on to 
justify his previous proposition by saying that ‘ if the prisoner had 
had 100 genuine wrappers and 100 not genuine, and had put 
genuine powder into the spurious wrappers and spurious powder 
into the genuine wrappers he would not have been guilty of forgery °. 
This is another attempt to solve the problem by reference to facts 
not present in the case. Both parts of the dictum are probably true, 
but are distinguishable from the case in hand. As to the second 
part, it is true that putting spurious powders into genuine wrappers 
would not be forgery, because the wrappers would not tell a lie 
about themselves; but in Smith the wrappers did tell a lie about 
themselves, namely, as to the firm that produced them. Then as to 
the first part of the dictum, it is probably true that it would not 
have been forgery if the powder had been genuine, for then there 
would probably have been no intent to defraud, but only to deceive. 
But in Smith there was an intent to defraud. 

Perhaps what Willes, J., meant was that in Smith the purchaser 
was prejudiced not by the spurious wrapper but by the spurious 
contents. If the purchaser had obtained genuine contents he would 
not have cared about the spurious wrapper, and, conversely, if he 
had obtained spurious contents he would not have been mollified 
by the fact that they were contained in a genuine wrapper. But in 
answer to this it may be pointed out that in Smith both the wrapper 
and the contents were spurious: the spurious wrapper helped to 
deceive the purchaser as to the ‘spurious contents, and did therefore 
prejudice him. Suppose that a thief forges a testimonial to his own 
honesty, and by its means obtains employment as a bank clerk. 
It could hardly be argued, as a defence to a charge of forgery, that 
the bank was prejudiced not by the spurious testimonial as to the 
thief’s honesty but by the fact that he was a thief. But for the 
forged testimonial the thief would not have obtained the situation _ 
and with it the opportunity of robbing the bank. Similarly, in 
Smith, but for the spurious wrappers, the prisoner would not have 
been able to sell his spurious product. 

A third argument, advanced by Bramwell, B., was that ‘ forgery 
‘supposes the possibility of a genuine document, and that the false 
document is not so good as the genuine document, and that the 
one is not so efficacious for all purposes as the other. In the present 
case one of these documents is as good as the other—the one asserts 
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what the other does—the one is as true as the other, but one gets 
improperly used’, It may be admitted that as a wrapper the 
prisoner’s production was as good as Borwick’s. But it seems to 
be an unusual use of language to say that it was as ‘true’ as 
Borwick’s. Most people would take a label bearing the words 
‘ Borwick’s Baking Powder’ as asserting that the label itself (as 
well as the contents of the package) emanated from the house of 
Borwick. They would understand from the label that the whole 
article was a Borwick’s product, without distinguishing for this 
purpose between the label and the contents. This understanding 
would be true in the case of the genuine label, false in the case of 
the prisoner’s. 

Despite its indifferent reasoning, we must assume that Smith 
decides something, and the best ground seems to be that a 
‘document’ in the law of forgery means an instrument (the ‘ or’ 
in Pollock, C.B.’s judgment being conjunctive). Just as Closs 
decides that a document is a kind of writing, so Smith decides that 
it is a kind of instrument. The wrappers in Smith were not forgeries 
because, although literally writings, they were not instruments. So 
also a novel, or a candidate’s script in an examination, though they 
consists of written words, are not documents for the purpose of the 
law of forgery because they are not instruments. Further, applying 
the second part of the rule in Closs, they do not become documents 
even though the novel contains the name of the author and 
publishers on the title-page, and the candidate’s script bears a name 
on the cover.!ë To publish a novel without authority is a breach 
of copyright and an offence under the Copyright Act; to send in a 
script in the name of another candidate may in certain circumstances 
be false personation; but neither is forgery. 

It is easy to give examples of writings that are not instruments, 
not so easy to define ‘instrument’ in the abstract. Clearly the 
word would include any writings containing or evidencing a bilateral 
transaction or unilateral act in the law, such as a will. The meaning 
of the word has been somewhat clarified by decisions on section 7 of 
the Forgery Act, which provides a special punishment for demanding 
property on forged instruments (the Act uses this time the word 
“instrument ’ instead of the word ‘document’, which appears in 
other sections). It has been held that ‘ instrument ’ for this purpose 
includes any written offer or acceptance,’ and, indeed, any ‘ writing 
which, if accepted and acted upon, would establish a business rela- 
tion and lead directly to business dealings with another person °," 
such as a servant’s letter to his master requesting money for the 


15 Contra, Turner, op. cit. 951, 953. 

16 R. v. Riley, [1896] 1 Q.B. 309; R. v. Howse (1912), 23 Cox 135 (both decided 
on & similar provision in earlier legislation). 

17 Per, Willes, J., in Riley. Tt is submitted that R. v. Burke (1822), Russ. & Ry. 
496, would nof now be followed. 


160 ‘ THE MODERN LAW REVIEW Vor. 11 


purpose of spending it on the master’s property.'* It is submitted 
that, as so interpreted, ‘instrument’ in section 7 is synonymous 
with ‘document’ in the rest of the Act. A document for the 
purpose of forgery has been held to include even a clergyman’s 
testimonial,’® which was not an act in the law at all but merely a 
document that could be used to induce a contract of employment. 
Cannot it be said that in Smith the printed wrapper containing 
merchandise was also a document used to induce a contract? There 
is a difficulty here, but it can perhaps be resolved by a test about 
to be suggested. 

Reviewing the various problems that have been posed in this 
paper, one test of a ‘document’ or ‘instrument’ that may be 
suggested is whether the thing is intended to have utility apart 
from the fact that it conveys information or records a promise. 
Guns and cars are not documents or instruments because they are 
intended to have non-symbolic utility; and it would make no 
difference that the individual gun or car happens to be useless. A 
printed wrapper plainly has non-symbolic utility as the equivalent 
of brown paper, and it is accordingly distinguishable from a 
testimonial which is not intended to have such utility. So, also, 
a painting or a novel may be said to be intended to have an 
zsthetic effect (whether or not it achieves that effect), and thus 
is not a document. On the other hand, the examination script, 
and even the entry in the examination in drawing, are intended 
merely to give information as to the ability of the candidate, and 
so, on this view, are documents. Yet it seems doubtful whether 
they could be said to be ‘ instruments ’ within the ordinary meaning 
of that term. Again, a plan or engineer’s drawing would on this 
test be a document; yet it is not a writing, and may be held not 
to be an instrument. Thus it may be that the ‘ utility’ test just 
suggested is not exhaustive. If a thing is intended to have non- 
symbolic utility it is not a document or instrument: but it does 
not become a document or instrument merely because it is intended 
to have purely symbolic utility.?° 

Closs and Smith were concerned with the offence of forgery at 
common law. It was evidently the intention of the draftsman of 
section 4 of the Forgery Act to put this offence into statutory form. 
As we have seen, three words were open to him to describe the thing 
-of which forgery can be committed : ‘document’, ‘ writing’ and 
‘instrument’. He chose the word ‘ document’, and did not define 


18 R. v. Cade, [1914] 2 K.B. 209. 

19 R. v. Sharman (1854), Dears. 285. Cp. R. v. Toshack (1849), 1 Den. 492, 
where the testimonial was used to induce the grant of a master’s certificate. 

20 The test also gives rise to some difficulty where writing that would normally be 
committed to paper happens to be inscribed upon a base that has other utility 
—as in the case of the legendary stable-door in Somerset House, or the cow 
upon which a cheque was written in one of Sir Alan Herbert's Misleading 
Cases. Apparently such things, if they occur in real life, may be accounted 
documents. 
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it. It is submitted that it must be taken in its common-law sense, 
and means that kind of document which is a writing, and that kind 
of writing which is an instrument. The common-law rules continue 
to apply. 

If this is so, it must be regarded as a question still outstanding 
whether printed designs, such as postage and national health 
insurance stamps, bank notes and ration cards, are capable of 
forgery under section 4. Designs such as those instanced contain 
a certain amount of writing, but they are commonly recognised not 
by the fact that they contain these words, but by the fact that they 
are of a standard design. A postage stamp contains words like 
“Postage Revenue 1d.’, but if the Post Office issued red stamps 
bearing the engraving of the King’s head but no words it would 
be immediately accepted as a postage stamp.” A pound note 
contains on its face a promise signed by the Cashier of the Bank of 
England to pay the bearer on demand the sum of £1; but since 
there is no material thing corresponding to the words ‘ pound 
sterling’ except the pound note itself, there is nothing that the 
Bank would in fact pay in return for a £1 note (except, as a matter 
of grace and not of right, another £1 note or small change). The 
words are fictitious; what matters is that the note follows the 
standard design. In most cases the question whether these designs 
are covered by section 4 is academic, since they are covered by 
other sections of the Forgery Act, or other special statutes. But 
it is possible to imagine papers falling outside these special statutory 
provisions, when the question under section 4 would be important. 
In R. v. Smith, when counsel tried to argue that the printed 
wrappers were documents upon the analogy of bank notes, Willes, J., 
interposed: ‘ The forgery of bank notes is provided for by statute ° °” 
—as if to say that they would not be documents for the purpose of 
the common-law offence (which is now contained in section 4). The 
dictum is particularly striking, because in 1858 the bank note could 
have been regarded as a contractual promise—namely, to pay 
golden sovereigns—and so could have been regarded as an 
instrument. During the present emergency the fraudulent imitation 
of food ‘ration documents’ is expressly made an offence by 
statutory order 2°; but it seems still to be open to argument that 
other ration papers are outside the protection of the criminal law.*' 


21 Kenny, Outlines of Criminal Law (15th ed., 298), states that stamps were 
protected at common law, but quotes no authority. 

Dears. & Bell at 573. 

S.R. & O., 1946, No. 1099, Art. 27 (e); cp. definition in Art. 1 (1). 

The Forgery Act, 1918, s. 3 (8) (f), covers documents issued by an officer of 
stato and the Defence (General) Regulations, 1939, Art. 82 (1) (a), covers 
documents issued for the purpose of the Regulations; but neither enactment 
defines the word ‘ document ’. 
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a This somewhat inconclusive discussion has not revealed a very 
=e happy clarity in the law, and it is greatly to be hoped that when 


one day we enact a Criminal Code the scope of forgery will be 
better defined.* 


hs : GLANVILLE L. WILLIAMS. 


25 The’ above discussion of the words ‘document’ and- instrument’ has been 


confined to their use in_the law of forgery. For judicial definitions in other 
branches of the law see Burrows’ 


Words and Phrases, s.v., and Phipson, 
Evidence (8th ed., 524). 


MODERN SOVIET DIVORCE PRACTICE 


Tue text of the recent Decree together with a Commentary on its 
application in practice by G. M. Sverpiov, from an article in 
Sovietskoye Gosudarstvo i Pravo, 1946, No. 7, p. 22, translated by 
Dudley Collard for the Anglo-Soviet Law Association. 


FOREWORD 


The Decree of the Presidium of the Supreme Soviet of the U.S.S.R. 
of July 8, 1944, is inspired by the desire to encourage large families 
and to uphold the institution of marriage. The first four of its five 
parts are not directly concerned with divorce; but to illustrate the 
context in which the Soviet Union drastically amended its divorce 
law, here is a summary of these parts. 

The preamble says: ‘ Care for mother and child and support of 
the institution of the family have always been among the most 
important duties of the Soviet State. The State protects mother 
and child by granting substantial financial aid to expectant mothers 
and for the maintenance and education of children. In consequence 
of the war, many-families face greater financial difficulties, and a 
further extension of these measures is necessary . . .’. 

Part I (sections 1-5) increases State grants to mothers of large 
families; and provides for State maintenance of the children of 
unmarried mothers until the age of twelve, whether or not the 
mother subsequently marries. 

Part II (sections 6-11) extends the privileges accorded to 
expectant and nursing mothers. Leave of absence on full pay 
before birth is now five weeks and after birth six weeks, or eight 
weeks in the case of twins, or a difficult birth. Additional food 
rations and restrictions on night work and overtime during pregnancy 
and nursing are provided for. 

Part III (sections 12-15) institutes medals and orders for 
motherhood. 

Part IV (sections 16-18) imposes a tax on bachelors and a lesser 
tax on those who have only one or two children. 

Here is Part V verbatim: 

€19. A registered marriage alone shall give rise to the 
rights and obligations of husband and wife as laid down by law. 
Persons having de facto marital relations prior to the promul- 
gation of this Decree may formalise the same by registering 
their cohabitation, stating the period thereof.’ 

Previously the rule had been that any permanent cohabitation 
whether registered or not created the legal relationship of husband 
and wife. 
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‘20. Affiliation proceedings are abolished. A mother may 
not claim maintenance for a child from a father to whom she 
is not married by registration.’ 

Hitherto, affiliation orders were made much as in England, save 
that where there were several putative fathers all were obliged to 
contribute. Henceforward, the State undertakes in all cases to 
provide the necessary maintenance (Part I) and the mother is 
spared the worry and expense of establishing paternity in judicial 
proceedings. 

‘21. The child of an unmarried mother shall be given the 
surname of its mother upon registration of its birth, and the 
mother may select its patronymic.’ 

Unlike our own rather casual attitude to the matter, the Soviet 
Union attaches considerable importance to the question of appro- 
priate surnames. This is further illustrated in Mr. Sverdlov’s 
commentary below. The Russian custom of bestowing a patronymic 
upon children gives the unmarried mother an interesting opportunity 
of recording the identity of the father. 

‘92. A registered marriage shall be entered in identity 
cards, stating the full name and date of birth of the spouse 
and the date and place of the registration of the marriage. 

‘28. Divorce proceedings shall be heard in open court. 
The court may, on the application of either party, order a 
hearing in camera where it considers such a course essential. 

€24. The following shall be the procedure for a divorce: 

(a) the petition shall be presented to the people’s court, 
stating the grounds for the divorce, and the full 
name, year of birth and place of residence of the 
respondent. A fee of 100 roubles shall be payable 
on presentation of the petition; 

(b) the respondent shall be summoned to appear before 
the people’s court, who shal! acquaint him with 
the grounds for the petition, and conduct a prelim- 
inary enquiry into such grounds, and direct what 
witnesses it will be necessary to call; 

(c) notice of divorce proceedings shall ‘be published in 
the local newspaper at the cost of the petitioner. 

‘25. The people’s court shall determine what grounds exist 
for the petition and shall take steps to reconcile the parties, for 
which both parties and, if need be, witnesses shall be peremp- 
torily summoned. 

‘ If a reconciliation does not ensue, the petitioner may apply 
for a divorce to a superior court. The regional, territorial, 
district or city court, or the supreme court of a Union or 
autonomous republic shall have jurisdiction to grant a divorce. 

<26. The superior court, on granting a divorce, shall: 

(a) determine which parent shall have the custody of 
each child of the marriage and which parent shall 
be liable to maintain the children and the amount 
of such maintenance; 
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(b) direct the division of joint property between the 
spouses either specifically or on a cash basis; 

(c) grant to each spouse upon application the right to 
use his or her pre-marital surname. 

‘27. In accordance with the judgment of the court the 
registry office shall issue a certificate of divorce and enter the 
divorce in the identity cards of both parties and charge to one 
or both parties a fee of from 500 to 2,000 roubles as directed by 
the court.’ 

Section 28 provides for consequential amendments in the legisla- 
tion of the Republics, and section 29 gives power to make rules. 


MR. SVERDLOV’S COMMENTARY 


Mr. Sverdlov has selected six subjects for comment in his article: 
the grounds for divorce, the distinction between divorce and nullity, 
the right to maintenance, the question of surnames, the fee for 
divorce, and the effect of the registration of the decree of divorce. 
The remainder of this article is in Mr. Sverdlov’s own words, which 
were, of course, addressed to Soviet readers. 


GROUNDS FOR DIVORCE 


The Decree of the Presidium of the Supreme Soviet of the U.S.S.R 
of July 8, 1944, introduced substantial changes in the procedure for 
obtaining a divorce. Instead of the previous procedure, under 
which a divorce was registered in the registry office on the request 
of either spouse alone without assigning reasons, the Decree has now 
introduced a judicial procedure for divorce, under which the grounds 
for the divorce must be stated, and the court is given a discretion 
to refuse a divorce. 

This discretion of the court is the principal substantive alteration 
introduced by the Decree. Like the change in the treatment of 
marriage registration, it is an indication that the Socialist State is 
_ Striving to reinforce family ties, to ‘combat a frivolous attitude 
towards family responsibilities °. 

This fundamental amendment of the law governs all the pro- 
cedural innovations introduced by the Decree: the two separate 
court hearings, the admission of witnesses, publicity, and the 
increased fee payable. 

The Decree has raised some important problems: Jet us discuss 
first the grounds for a divorce. In contrast to foreign legislation, 
the Decree does not define the grounds for divorce. It empowers 
the court in all cases to consider the reasons put forward in the 
actual circumstances of each individual case. This considerably 
enhances the creative role of the judiciary and makes the elabora- 
tion of general principles extremely important. 

We have recently had the opportunity of studying a number of 
judgments delivered since the Decree, mainly in the first half of 


“166 * THE MODERN LAW REVIEW Vou 31 ` 


1945. In all we have seen the records of more than 400 cases- 
decided in the courts of more than eighteen towns. 

It would be wrong to expect from these cases a comprehensive 
picture of the principles which are being formulated by judicial 
practice. The latter is not yet sufficiently extensive, and no 
definite policy has yet emerged even on the most elementary 
questions. Nevertheless there are some points on which a uni- 
formity of practice may already be detected. 

We found that in the great majority of divorces (66 per cent.) 
the initiative is taken either by both spouses together, or by one 
with the consent of.or without any objection by the other. It is 
significant that in every such case without exception the court 
granted the petition. ` 

This would seem to indicate that the courts have already decided 
to regard mutual agreement as a sufficient ground for divorce. The 
absence of any judgment dismissing a petition where mutual con- 
sent existed points to this conclusion, as does also the reasoning of 
the judgments, which run: ‘whereas both parties demand a 
divorce ’, ‘ whereas the respondent does not object to a divorce °, etc. 

We consider that this attitude fully corresponds to the general 
tenor and theoretical principles not only of the Decree, but also of 
Soviet family law as a whole as it has developed since the promul- 
gation of the Decree. It is impossible to grasp the theory of divorce 
legislation without understanding its organic connection with 
marriage legislation. 

The Decree did not introduce any substantive changes into the 
marriage law, but by providing that only a registered marriage 
gives rise to marital rights and obligations, it. has made an 
important change in the requirements of the form of marriage. It 
left untouched, however, the basic principles which have charac- 
terised marriage in Soviet law since the first-days of the October 
revolution. 

One of these principles is the freedom of marriage, that marriage 
is based on free voluntary consent. Section 6 of the Marriage Code 
of the R.S.F.S.R. provides that the consent of the parties con- 
tracting marriage is an essential condition precedent to a valid mar- 
riage. Our law rejects that dependence on the consent of other 
persons (parents, guardians, authorities) which is a feature of bour-. 
geois legislation and pre-revolutionary Russian law. It emphatically 
rejects the possibility of contracting marriage where the will of one 
of the parties is subjugated to the will of some other person. In 
those. parts of the Soviet Union where, as a survival of tribal 
customs, such a phenomenon is still possible, the criminal law is 
used to suppress it. 

From this principle of the inadmissibility of a forced marriage 
follows the principle of freedom of divorce, which is expressed by 
the rule that just as marriage is based on voluntary consent, so it 
may be dissolved by mutual agreement. All that the State requires 
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` _is an assurance that mutuabagreement exists in fact, and has been 


. arrived at after serious consideration and not frivolously. 

The new judicial procedure for the dissolution of marriage serves 
to achieve this assurance. ; 

Professor I. A. Pokrovsky, in his well-known book ‘ Basic 
Problems of Civil Law’, criticises the idea that divorce legislation 
can or should aim at combating frivolity, and claims that it is 
impracticable to define frivolity by law. We cannot regard this 
point of view as correct, since it disregards the influence of the law 
and the State on a person’s conscious actions, It is, of course, 
‘impossible to devise any absolute guarantee against a frivolous 
divorce by mutual consent. But the Decree does provide some 
serious guarantees: the judicial procedure, the publicity, the efforts 
at reconciliation, the personal appearance of both parties, the 
reasoned judgment, and the large fee.! 

What the influence of the Decree on divorces has been has not 
yet been sufficiently analysed, but statistics so far available show a 
sharp decline in divorces. 

If the courts have adopted the practice of invariably granting a 
divorce where there is mutual consent, how does the present 
judicial procedure differ from the previous procedure of divorce by 
registration? The difference is that registration was not a juridical 
act, which alone can terminate marital rights and duties. Such ter- 
mination did not automatically follow on the registration of a 

- divorce. Just as the registration of a marriage, before the Decree 
of 1944, was merely the ‘ formalising’ of a marriage,” so the regis- 
tration of a divorce was in essence the ‘ formalising’ of a divorce; 
whether or not a divorce were registered, in certain cases the legal 
relations of the spouses were deemed to have ended where it was 
proved to the court that marital relations had ceased de facto.° 

The Decree of 1944 altered this situation. The judgment of the 
court, which is now required, affects the civil status of the parties. 
The registration of a divorce, without a court judgment, does not 
affect the legal relationship of the parties, whose marital rights and 


1 There are other possible guarantees. The legislation of those foreign States 
which permit divorce by mutual consent (e.g., Belgium, Mexico by the law of 
1917, Norway by the law of 1917, Sweden by the law of 1915, Denmark by the 
law of 1920, Czechoslovakia by the law of 1919, and some other countries) 
attaches certain conditions to it. Thus by Belgian law the sponses must be of 
a sufficiently mature age—the husband not under twenty-five and the wife not 
under twenty-one; a petition on this ground may not be presented within two 
years of the marriage; and the spouses must reach agreement about the dis- 
position of the children. When the French Code permitted divorce by mutual 
consent (until 1816) it imposed the same conditions. By Swedish, Danish and 
Norwegian law the final decree of divorce by mutual consent is pronounced 
only after a year's separation, during which efforts at reconciliation are made. 

‘We consider that it would be useful to give our courts a direction to take all 
these points into consideration without making any of them formally binding 
rules, It would be specially appropriate to empower courts to adjourn for a 
fixed period a divorce petition based on mutual consent. 

2 R.8.F.S.R. Marriage Code, s. 1. 

3 Ibid., 8. 20, repealed April 16, 1945; Official Gazette, 1945, No, 26. 
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obligations continue to exist. The necessity for a court judgment is 
intended to be a restraining influence discouraging ill-considered and 
frivolous divorces. Since the State now attaches such momentous 
consequences to the judgment, the court is obliged to grant a divorce 
where there aie serious grounds for it. 

Where the respondent objects, or does not agree, to a divorce, 
the court’s attitude is different. Freedom of divorce must not lead 
to- licence and abuse; and in these cases the court sometimes 
refuses a decree. 

The refusals are only a small proportion (about 5-6 per cent.) 
of the total cases. But they are all in cases where the respondent 
has raised an objection to the divorce, and if one takes such cases 
alone, about 28 per cent. of them are dismissed. No far-reaching 
inferences should be drawn from these facts, because the actual 
number of dismissals is very small. But they do- show that the 
court will refuse a decree only in cases where one party alone is 
petitioning for it. 

An analysis-of these refusals gives approximately the following 
picture : — 

(1) The respondent’s objection puts the divorce in issue, and the 
court then considers what grounds may exist for the divorce other 
than the wishes of the parties. 

(2) The court will refuse a divorce in cases where the respondent’s 
conduct cannot be blamed for the failure of the marriage. 

(8) The reliance of the petitioner on his own guilty conduct 
{e.g.) in being unfaithful to the respondent) is not a ground for 
divorce. 

(4) All cases of refusal have been where the parties had infant 
children. Of course, since the court may regard the innocence of 
the respondent as a ground for -refusing a divorce, in theory a 
petition might, be dismissed ‘even where there were no children; 
but the existence of children, to whom a divorce might be 
prejudicial, serves as an additional ground. 

The respondent’s objection to, a divorce carries much weight, 
but is not conclusive. While our law strives to prevent unfounded 
divorces, it does not say that a divorce is inadmissible when only 
one party petitions for it. 

We have not sufficient material to give a general picture of the 
grounds on which the court grants a divorce in the absence of the 
respondent’s consent. But in the cases we have studied we have 
noticed certain grounds :— 

(1) Proof of the respondent’s guilt (in particular, his or her 
unfaithfulness), and conduct making further conjugal life impossible. 

(2) Matrimonial offences on both sides rendering further conjugal 
life’ impossible. 
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(8) Impossibility in fact of continuing conjugal life, not attribut- 
able to the fault of either party (e.g., disappearance of the 
respondent, permanent insanity). 


THE DISTINCTION BETWEEN DIVORCE AND NULLITY 


A situation frequently arises in divorce cases in post-war conditions 
which reveals that the courts are mechanically applying the pro- 
visions governing divorce procedure. We have in mind the casc 
frequently met with nowadays where a previous spouse reappears 
after being presumed dead. 

Here is a typical case from life. Mr. L and Miss V were married 
in 1948. L had been married before, and his first wife and his son 
by that marriage had remained in one of the southern towns tem- 
porarily occupied by the enemy. L had reliable information that 
his wife and son had been killed; but early in 1944 it turned out 
that they were still alive. When they reached L’s town, the 
question of his returning to them arose, and the fate of L’s second 
marriage had to be decided. As in other similar cases the court 
applied the procedure of dissolving the marriage. It naturally 
granted the decree; but the use of divorce procedure involved a 
number of orders and directions which certainly appear strange and 
raise the question whether divorce procedure is appropriate in 
such cases. 

The court’s efforts to reconcile the parties were incomprehensible. 
After L, as petitioner, had explained why he considered further 
marital relations with V impossible, since he was returning to his 
family, the court’s invitation to be reconciled with V, as the minutes 
of the proceedings record, appears strange. Obviously in such a 
case there was no point in attempts at reconciliation, and the only 
justifiable intervention in L’s affairs would have been to encourage 
him to return to his first wife and son. 

There was a further order in this case. Bound as the court was 
by section 27 of the Decree to impose the fee therein prescribed on 
one or both parties, it ordered the petitioner to pay. This order 
cannot be justified by any rational argument. Why should a 
petitioner whose conduct is irreproachable, and who had no alter- 
native but to ask for the dissolution of his second marriage be 
penalised ? 

Take another case met with in practice. A married B, conceal- 
ing the fact that he was already married. B thereupon petitioned 
for a divorce, not wishing to live with a bigamist. But she had to 
follow the procedure laid down. Once more the impropriety of the 
procedure is evident, when the people’s court has ‘ to take steps to 
reconcile the parties’. It is a strange situation when the court is 
bound to reconcile the petitioner with a law breaker. 

The whole position arises because divorce procedure is wrongly 
applied to cases of nullity. The correct procedure would be to 


170 THE MODERN LAW REVIEW VoL. l} 


annul the marriage, not to dissolve it, and this would obviate the 
incongruities of which we have spoken. The question of reconcilia- 
tion would not arise, since this is provided for only in cases of 
dissolution. The imposition of the special fee would also not arise, 
the parties being liable to pay only the normal court fees. And the 
whole procedure would be much simplified, since the Civil Procedure 
Code would apply and the people’s court would have full 
jurisdiction. 

The avoidance of marriage is insufficiently dealt’ with by our 
laws. In the Marriage Codes of some Republics there are sections 
on the invalidity of marriages*; but the Codes of other Republics * 
do not refer to it. When new legislation on marriage is drafted, 
the question must be settled for the whole of the U.S.S.R. But 
even now, we think, the courts should follow the general sense of 
the Decree, which provides that a registered marriage creates a 
change of status, and, in cases where a marriage is to be avoided 
because it was invalid, not apply divorce procedure but annul the 
marriage. 


MAINTENANCE OF A SPOUSE AFTER DIVORCE 


The Decree ‘does not refer to maintenance of a divorced spouse- 
But this omission should not be interpreted as in any way affecting 
the right of a divorced spouse who is in need, and unfit for work, to 
claim assistance from the other spouse, or the duty of the latter to 
provide such assistance if his (her) means permit. Sections 14-15 
of the Marriage Code are substantially unaffected by the Decree and 
remain in force. 

Indeed, we are inclined to think that the subject has acquired 
even more importance. The Decree aims at enlarging the respon- 
sibilities arising from marriage, and in this connection the main- 
tenance of a disabled spouse is obviously not unimportant. It is, 
therefore, unsatisfactory that the right to maintenance has not been 
clarified in judicial divorce proceedings; for in the several hundred 
divorce cases which we have studied there was not one where the 
court had ordered maintenance. s 

To remedy this shortcoming we think our Legislature must more 
carefully define the divorced spouse’s right to maintenance. The 
provisions of the Codes of the different Republics vary considerably ; 
there are at least six different solutions of the problem. 

In one group of Republics (R.S.F.S.R., Kirghizia, Kazakhstan, 
Carelo-Finiand, Latvia, Lithuania, Estonia) a spouse in need and 
unfit for work is entitled to maintenance for a year after dissolution; 
but this right is otherwise unconditional, independently of the date 


4 Ukraine (ss. 118-6), Georgia (ss, 7-18), Azerbaidjan (s. 12), Turkmenia (ss. 8-9), 
White Russia (ss, 11-17). The Ukrainian Code operates in Moldavia. 

5 There is no reference in the Codes of the R.S.F.S.R., Uzbekistan or Tadjikistan. 
The R.S.F.S.R. Code operates in Kirghizia, Kazakhstan, Carelo-Finland, 
Lithuania, Latvia and Estonia, 
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or cause of the disability. (See, e.g., sections 14-15 of the 
R.S.F.S.R. Marriage Code.) 

The Turkmenian Code contains a different provision: the right 
to maintenance lasts also for a year, but the disability must have 
arisen before the divorce (sections 15-16). 

We find a third solution in the Uzbek and’ Tadjik Codes 
(sections 11 and 12 in each): the period is three years, and the 
disability must have arisen before the divorce. 

The fourth solution, in the Georgian Code (sections 22-28) is 
somewhat different: the period is again three years, but the dis- 
ability must either have arisen before or during the marriage, or 
since its dissolution, provided that it has some connection with the 
marriage. 

The fifth variation (Ukraine, Moldavia, Azerbaidjan) provides 
no time limit for maintenance, but the disability must have arisen 
before, during or within one year after the existence of the marriage, 
and the right to. maintenance ceases on remarriage. (Ukrainian 
Code, ss. 128-129; Azerbaidjanian Code, ss. 29-80.) 

Finally, White Russia provides the sixth solution: there is no 
time limit, and no conditions as in other Republican codes. 

So it will be seen that there is an exceptional variety of Repub- 
lican legislation on this important matter. We imagine that the 
future Family Code, which will standardise this subject for all Repub- 
lics, must impose a wider liability for maintenance of a disabled 
spouse on divorce than is prescribed, for example, in the present 
section 15 of the R.S.F.S.R. Code. This would be in greater con- 
formity with the moral side of marriage and the tendency of our 
legislation. 

But pending the passing of the new law, which in our view is 
overdue, it is desirable that our courts should recognise this ten- 
dency if only by more frequent application of the existing provisions 
as to maintenance. 


THE SURNAME AFTER DIVORCE 


The Decree provides that where the court dissolves a marriage it 
must ‘ grant to each spouse; upon application, the right to use his or 
her pre-marital surname ’. 

The question of the surname has both a practical and a 
theoretical importance. Very serious interests of citizens are often 
involved. The question does not, of course, arise when both parties 
on marriage have elected to retain their pre-marital names. But 
when one of the spouses (in practice most frequently the wife) has 
adopted the name of the other, a difficult question often arises on 
divorce: what should be the surname of the spouse who changed 
her (his) name on marriage? The most varied moral, psychological 
and: financial considerations arise. The desire that the divorce 
should utterly extinguish the relationship; the reluctance to bear 
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the name of an ex-spouse who has disgraced himself before society— 
these and many other factors may underlie the wish to have the 
pre-marital name restored. 

Some factors may operate in the opposite direction. A wife, 
for example, who has lived for some years under her married name, 
may wish to retain it after divorce because under it she has acquired 
some reputation in literature, in art, at work or in a profession; and 
the longer the marriage has lasted the stronger this motive will be. 
Or when the wife is left with children, she may wish to retain her 
married name so that the children’s name is the same as hers. 
There may be other factors: thus, in one case a husband who had 
adopted his wife’s name on marriage petitioned to be allowed to 
retain it after divorce on the ground that his previous name was not 
euphonious! Moreover, the spouse whose name has been adopted 
may have some objection to the other spouse retaining it. 

The Decree of 1944 made a change in the law. Previously the 
Marriage Codes of the different Republics provided that the spouse 
who had adopted the name of the other on marriage might continue 
to use it after divorce only where there was no objection by the 
latter. If the latter did not consent, the former reverted to his 
(her) pre-marital name.* The Decree now provides that such 
consent is unnecessary. A spouse reverts only if he or she wishes 
to do so. 

Since women are affected in the great majority of cases, the new 
rule reflects the rising stature of women in Soviet, society, and 
illustrates the desire of the State to maintain the personal dignity 
of women by allowing them to decide this intimate question for 
themselves, irrespective of the wishes of their husbands. 

Here, again, the close parallel between the marriage and 
divorce laws may be observed. A wife is not obliged to adopt her 
husband’s name on marriage. Her personality is in no way subor- 
dinated to his, and both husband and wife may freely choose their 
respective surnames.’ Similarly, on a divorce, the Decree now 
enables each party to decide this matter as he or she thinks best. 

Our study of decided cases has revealed that the courts have 
frequently failed to grasp the change introduced by the Decree, and 
have consequently given erroneous decisions. 

In one case, for example, the court stated in its judgment: ‘ The 
petitioner applies that his wife shall resume her maiden name S. 
The respondent objects, and desires to retain her married name. 
The court orders that she shall resume her maiden name’, 

In P. v. P., the wife made no application to resume her maiden 
name; but the husband applied that she should, and the court 
so ordered, although the effect of the Decree is that if the spouse 


© See, e.g., R.8.F.S.R. Marriage Code, s, 21, now repealed. 
* See, e.g., R.S.F.S.R. Marriage Code, s. 70. 
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concerned does not apply to revert, he or she retains the married 
name. 

In R. v. R., the wife respondent not only made no application 
to revert, but actually applied to be allowed to retain her married 
name, and, moreover, gave reasons: ‘I do not wish my children 
to have a different surname from mine’. Yet the court ordered 
a reversion. — : 

In D. v. D., the wife respondent did not appear, but asked the 
court to hear the case in her absence, stating that she had no 
objection to a divorce. She made no application concerning her 
surname. ` But the petitioner applied for an order that she should 
resume her maiden name, and the court granted his application. 

Even where the courts correctly allow the wife to retain her 
married name, they sometimes do so for the wrong reasons, instead 
of simply stating that there has been no application to revert. In 
the judgment in G. v. G., for instance, there is the following 
passage: ‘The husband desires his wife to revert to her maiden 
name. The respondent desires to retain her married name. Where- 
as the respondent has a daughter who bears the married name, the 
respondent is permitted to retain it’. And in V. v. V., the court 
allowed the wife to retain her married name on the ground that the 
husband ‘ had no objection ’. 

Obviously all such judgments are based on the old law now 
repealed. 


THE FEE FOR DIVORCE 


The Decree provides that the court, on granting a divorce, must 
fix a sum between 500 and 2,000 roubles payable to the registry 
office by one or both parties as the court may direct, in exchange 
for a divorce certificate. This provision is still obscure and 
controversial. 

What does this sum represent, what is its function in a divorce? 
Is it just a variety of State tax? What principles should guide 
the court in fixing the amount and in ordering one or the other or 
both parties to pay it? Is the lower amount of 500 roubles a mini- 
mum binding on the court, or may the court reduce it or completely 
excuse both parties from paying it; and if so, in what circum- 
stances? These are all questions which seem to us to require 
further elucidation. 

The object of the provision was to set up a financial obstacle 
to discourage frivolous divorces. This accords with other provisions 
in the Decree which put greater difficulties in the way of divorce 
than formerly existed. The increase in the fee payable continues 
the policy already adopted by the order of June 27, 1936, when the 
Government once before raised the payment due on registration of 
a divorce. 
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We would submit that liability for the fee should be related to 
the grounds on which the divorce is granted, as follows :— 

(1) Where one or both. parties are at fault, the fee should be 
paid by such party or parties. 

(2) Where the divorce is by mutual consent, the fee should be 
paid by both parties. 

(8) Where the ground for the divorce is the factual impossibility 
of further marital relations (e.g., disappearance of one spouse, or 
permanent insanity) the petitioner should pay the fee.* 

A study of the decided cases shows that where the court fails 
to impose liability for the fee in accordance with the grounds of the 
divorce, it gives judgments which are open to criticism. 

For example, in M. v. M., a divorce was granted to the wife 
petitioner on the grounds that the husband had deserted the wife, 
gone to another town, and taken up with another woman. Although 
the husband’s conduct was held by the court to justify the divorce, 
the court. ordered the petitioner to pay a fee of 500 roubles. 

In I. v. I., the court granted a divorce on the wife’s petition, 
finding that she had proved her allegations that her husband was a 
dissolute and confirmed drunkard and thrashed their child. But 
the judgment contained an order that the petitioner pay the fee. 
Obviously simply because she was the petitioner. 

In S. v. S., a wife’s petition, the court found that the petitioner 
was to blame for the failure of the marriage, and that the respondent 
was in no way to blame. Yet liability for the fee was placed on both 
parties. 

In N. v. N., the wife petitioned on the ground that during the 
war the husband had deserted several times, for which he had been 
convicted. The judgment reads: ‘ The petitioner prays for a divorce 
since she no longer wishes to endure the shame of her husband, or to 
live with a traitor’. The court granted the decree, but once again, 
obviously because the respondent did not appear, and it was 
supposed that the fee must be paid by the party bringing the 
proceedings, the petitioner was ordered to pay. 

It is submitted that the financial position of the parties ought 
also to be taken into account. In practice the attitude has been 
adopted that the general provision of the Civil Procedure Code ° 
giving the court the right to take financial circumstances into 
account when ordering litigants to pay fees does not apply to the 
fee prescribed by section 27 of the Decree of 1944, Among the 
several hundreds of divorce cases which we have studied, there is no 


8 In these cases, according to an article in Moscow News, April 1947, the fee. is 
now excused altogether. ‘ 

° R.S.F.8.R. Civil Procedure Code, s. 43: ' Fees or costs in the course of judicial 
proceedings shall not be imposed upon: ... (f) workers found by an order of 
the people’s judge or the court hearing the case not to possess sufficient means 
to pay such sum’. 
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case where the amount was fixed at less than 500 roubles or excused 
altogether. 

We consider this attitude erroneous and based on a mistaken 
view of the law. The fee is expressly defined as a variety of unified 
~ State tax in the Order of the Council of People’s Commissars of the 
U.S.S.R. of August 24, 1944.1° It is imposed ‘in the course of 
judicial proceedings’, even though it may be collected by the 
registry office. In our opinion, therefore, the court possesses the 
right given by section 48 of the Civil Procedure Code to reduce the 
sum or to excuse it altogether. 


THE EFFECT OF REGISTRATION 


Finally, let us consider a difficult and controversial question—the 
relationship between the judgment granting a divorce and the 
registration of the divorce in the registry office. 

Where a decree of divorce has- been pronounced’ but not yet 
registered, no divorce certificate has been issued, and no fee paid, 
what is the legal position of the spouses? Are they divorced, or are 
they still married until registration of the divorce? 

If all legal consequences were held to flow from the judgment 
itself, there would be no incentive to register the divorce and pay a 
substantial fee. The penal effect of the fee would disappear. 

We think the right view is that the judgment gives each spouse 
the opportunity of enforcing it, but only by an application for 
registration. It gives a right to a divorce, but does not order it. 
The parties can, if they wish, remain married, if they do not apply 
for registration. This view would agree with the general tendency 
of our law to ensure the maximum caution and deliberation in 
divorce cases. 

Either spouse should be entitled to apply for registration and 
the issue of a divorce certificate, whether or not he is the one liable 
for the fee. We think the registry office has been wrong in certain 
cases within our knowledge in refusing a certificate to the spouse 
excused from payment. Such spouse should not have to depend on 
an application being made by the other spouse, and in such a case 
the registry office should issue the certificate, and, if necessary, 
enforce payment of the fee by execution. 

G. M. Sverp.ov. 


10 See article 2 of this Order (1944, No. 18, s. 178). 


BAXTER v. BAXTER IN PERSPECTIVE 


THE rule in Cowen v. Cowen,’ the so-called ‘ contraceptives case ’, 
after a brief but not unsensational career, has now gone. It decided, 
of course, that where throughout the marriage one partner had 
refused to permit sexual intercourse except with the use of contra- 
ceptives or coitus interruptus then the marriage had not been 
consummated, and the other partner could have the marriage 
annulled provided he or she had not acquiesced in this course of 
conduct. It was followed by a spate of petitions on similar grounds. 
Most of these were unreported, but of those that were the most 
remarkable was J. v. J., in which a wife succeeded in having 
annulled in 1947 a marriage celebrated in 1984 because immediately 
prior to the marriage the husband had had himself sterilised- by an 
operation performed with her knowledge, though against her wishes. 

In both these cases it was the wife who petitioned. In Baxter 
v. Baxter the husband petitioned on the ground that the wife had 
refused to permit him intercourse unless he used a contraceptive 
sheath.” Both the judge of first instance and thé Court of Appeal * 
dismissed the petition on the ground that, as he had submitted to 
the wife’s demands for ten years he was barred by acquiescence. 
The House of Lords* unanimously overruled this decision. They 
held that there was no acquiescence as the husband had always 
protested and had only used contraceptives because he would 
have had no intercourse at all if he had not; nor could he be 
blamed for the ten years’ delay as he could hardly be expected to 
anticipate the decision in Cowen v. Cowen. On the other hand they 
decided that the marriage had been consummated and that Cowen 
v. Cowen was wrongly decided. 

The judgment aroused perhaps greater public interest than any 
legal decision in recent years; the correspondence columns of the 
newspapers were filled with comments (mainly adverse), questions 
were asked in the House of Commons,’ and a statement was issued 
by the Archbishop of Canterbury.’ Undoubtedly it raised questions 
of far-reaching social consequence on which the opinions of the 
public are-as divided as those of the judiciary. But before these 


1 £1946] P. 36 (C.A.). 

[1947] P. 158 (C.A.). 

Whether the Cowen v. Cowen rule would have applied to a case where the 
wife alone had used contraceptives was discussed by the H.L. in Baster v. 
Baster, [1947] 2 All E.R. 886 at p. 892, but it is now of only academic 
interest. 

4 [1947] 1 All E.R. 387. 

5 Supra, note 3. 

6 See The Times newspaper, Jan. 27,1948; Hansard, Jan. 26, p. 656. 

7 The Times newspaper, Feb. 6, 1948. 
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matters can be discussed it is necessary to analyse the grounds of 
the decision and to consider it in relation to other recent cases in 
order to see exactly what the present legal position is. Much of the 
recent discussion has been of limited value because the decision has 
been dealt with in isolation and neither it nor its context seems to 
have been fully understood. 

Wilful refusal to consummate was introduced as a ground for a 
nullity decree by the Matrimonial Causes Act, 1987, s. 7 (1), which 
provides :— 


< A marriage shall be voidable on the ground— 

(a) that the marriage has not been consummated owing to 
the wilful refusal of the respondent to consummate the 
marriage °’. 


This new ground supplemented the existing ground of incapacity to 
consummate, and the courts had already gone some distance in this 
direction by recognising that invincible repugnance to the sexual 
act constituted incapacity notwithstanding that there was no 
physical impediment.’ Similarly it was clear that the law accepted 
as sufficient a psychological incapacity of the type, recognised by 
medical science as not uncommon, in which the inability to con- 
summate existed only in relation to the other spouse and not 
generally.’ 

Nevertheless the extension was somewhat anomalous because, as 
has often been pointed out,!° all other grounds for nullity depend 
on circumstances existing at the time of the celebration of the 
marriage whereas the new ground depends on subsequent conduct. 
It is therefore arguable that it should have been made a ground for 
divorce, and this would certainly have avoided some absurd con- 
sequences exemplified by the recent cases of Dredge v. Dredge *' 
and Re Dewhirst.’* But to this there were two objections :— 

1. The Act of 1987 imposed a bar on divorce within three years 
of marriage and such a bar would obviously be inappropriate in 
this case. 

2. The new ground is closely related to the existing ground of 
incapacity and it is often difficult to decide whether in fact non- 
consummation is due to incapacity or wilful refusal. Hence the 
convenient practice has been to petition on both grounds in the 
alternative, and it is often a toss-up which the court will choose. 
In both cases one of the main points for decision is whether the 


8 G. v. G., [1924] A.C. 349, 

® Ibid. 

10 This is stressed in the Primate’s recent statement, supra. 

11 [1947] 1 All E.R. 29. Annulment bastardising child born of pre-marital 
intercourse who had been legitimate for seventeen years | 

12 [1948] 1 All E.R. 147. Wife held entitled to interest during widowhood in 
first husband's estate after second marriage annulled. 

13 In an unreported case this term the court, to everyone’s surprise, chose 
incapacity notwithstanding that the marriage had lasted for thirty-four years, 
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marriage has been consummated, and the Act does not define con- 
summation. In essence the difference of judicial opinion revealed 
in Cowen v. Cowen and Bazter v. Baxter depended on a differing 
interpretation of this term, although this simple issue was com- 
plicated by differing ideas on the true purpose of marriage. 

What, then, is the exact meaning of consummation? 

In the first place it is clear that it has nothing to do with con- 
ception; a marriage may be annulled despite the birth of a child 
conceived as a result of fecundation ab extra,’‘ and cannot be 
annulled merely because either or both parties are naturally 
sterile. In Cowen v. Cowen, Pilcher, J., the judge of first 
instance, held that consummation meant penetration and that the 
marriage was consummated when complete penetration had taken 
place despite the use of any measures to prevent conception. The 
Court of Appeal’: thought otherwise. They quoted '’ the words 
of Dr. Lushington in D—e v. A—g "° that-‘ sexual intercourse in 
the proper meaning of the term is ordinary and complete inter- 
course; it does not mean partial and imperfect intercourst . . .’, 
and they continued, ‘ we are of the opinion that sexual intercourse 
cannot be said to be complete when a husband deliberately dis- 
continues the act of intercourse before it has reached its natural 
termination or when he artificially prevents that natural termina- 
tion... . To hold otherwise would be to affirm that a marriage is 
consummated by an act so performed that one of the principal ends, 
if not the principal end, of marriage is intentionally frustrated ’. 
The subsequent case of J. v. J.1° carried this doctrine even further, 
since there the husband could effect penetration and emission, 
although the operation had prevented any possibility of its resulting 
in conception. 

To succeed in annulling a marriage under section 7 (1) two 
things have to be shown: (a) non-consummation, and (b) that this 
is due to the wilful refusal of the respondent; and it is suggested 
that the judgments display some confusion between these two 
essentials. In both Cowen v. Cowen and J. v. J. there was un- 
doubtedly a wilful refusal on the husband’s part to fulfil what most 
people would regard as his matrimonial duties. But if intercourse 
by a naturally sterile husband constitutes consummation it is 
difficult to understand why identical intercourse by an artificially 
sterile one should not. It seems that the Court of Appeal, in a . 
laudable desire to uphold the rights of the wife and to express their 


14 Clarke v. Clarke (1943), 112 L.J.P. 41. 

15 If the rule were otherwise no woman beyond the age of child-bearing could 
enter into an unassailable marriage, 

as Scott, du Parcg and Morton, L.JJ. 
7 [1945] P. at pea 

18 (1845), 1 Rob. Eccl. "279 at p. 298. 

19% Supra, Somervell and Cohen, L.JJ., and Lynskey, J. 
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abhorrence of the conduct of the husband,” said in effect ‘ there is 
a wilful refusal, therefore there cannot be any consummation ’. 
This, however, was a non sequitur. 


The Cowen v. Cowen rule therefore proceeded on the basis that 


one of the principal ends of marriage is the procreation of children. 
This principle was commendable in itself, but whether nullity was 
the appropriate remedy was, at least, very questionable. In our 
view the marriage should be regarded as consummated but the wife 
should be entitled to a divorce. 


Unfortunately in the then state of the law it seems that she 


would have no grounds for one. It had been held that a mere 
tefusal of sexuial intercourse did not constitute desertion °! (and 
therefore presumably not cruelty either), though it gave the other 
spouse ‘ good cause’ for leaving and prevented this being desertion 
by her.*? If this was so in the case of a refusal of any sort of 
intercourse, it was obviously the same in the case of a refusal of 
intercourse except with contraceptives. Hence it appeared that if 
once the marriage had been consummated neither party had any 
remedy against the other. 


This seemed totally inconsistent with the principle on which 


Cowen v. Cowen was decided. The social consequences of a sub- 
sequent refusal and the injury to the other partner are almost, if 
not quite, as great. Moreover in Scotland it had been recognised 
since 1905 that a malicious refusal of intercourse might constitute 
desertion.” It was therefore thought that, in view of Cowen v. 
Cowen, the rule established in the earlier English cases might well 


be overruled when the point next came before the courts. 


In Weatherley v. Weatherley ** this issue arose in the simplest 


form. The marriage, a childless one, had been consummated but 
after some six months the wife informed the husband that she had 
finished with sexual intercourse and that he was at liberty to seek 
gratification elsewhere. The parties nevertheless continued to share 
the same house for another two years, when the husband left, and 


[j 


20 


Sce [1946] P. at p. 40. ‘‘ Further we would point out that, if the judgment 
of the learned judge were right, a wife who was ready and willing to con- 
summate the marriage in the fullest sense, but refused to permit intercourse in 
a manner which deprived her of the opportunity of bearing children, would be 
subject to what seems to us to be an obvious and an intolerable injustice. 
We say this because it would seem to follow .. . that she would have no 
answer to a petition by the husband founded on an allegation that she had 
wilfully refused to consummate the marriage ''—per du Parcq, L.J., delivering 
the judgment of the court. For comments on this, see below. 


‘21 Jackson v. Jackson, [1924] P. 19. 


22 


23 


Synge v. Synge, [1900] P. 180; [1901] P. 317; Davis v. Davis, [1918] P. 85. 
In Synge v. Synge, Jeune, P., thought that in such a case the other party 
would then be guilty of constructive desertion. The C.A. expressed no opinion 
on this. i 

Sec the cases quoted in 62 L.Q.R. p. 228. (Goold v. Goold, [1927] S.C, 177, 
and earlier cases there cited.) It is understood that a similar rule prevails 
in most continental countries. 

[1946] 2 All E.R. 1 (C.A., Scott and Tucker, L.JJ., and Evershed. J.); [1947] 
A.C. 628 (Lords Jowitt, L.C.. and Wright, Simonds, Uthwatt and Normand). 
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after three years from the initial refusal of sexual intercourse 
petitioned for divorce on the ground of desertion. The trial judge, 
on whom Jackson v. Jackson ** was binding, dismissed the petition. 
His decision was upheld by the Court of Appeal, but Scott, L.J., 
delivered a powerful dissenting judgment based in effect on the 
` arguments used in Cowen v. Cowen. The House of Lords 
unanimously dismissed the appeal. 

Surprisingly, this decision aroused nothing approaching the 
public attention which the subsequent Baxter Case received. Yet 
the fundamental issue—what is the purpose of marriage and what 
is the effect of a wilful refusal to fulfil this purpose ?—was the 
same and it was presented in a much clearer form. The overruling 
of Cowen v. Cowen was not surprising ; as has been suggested there 
were objections to it even if one fully accepts the view of the Court 
of Appeal as to the true purpose of marriage. But in Weatherley 
v. Weatherley the issue was not complicated by definitions of con- 
summation or considerations of the effect of the use of contracep- 
tives; the House simply refused to recognise that a breach of at 
least one of the essentials of marriage gives rise to a legal remedy. 
That the procreation of children is the primary purpose of marriage 
is certainly the Christian view, and the conduct of the wife wilfully 
frustrated this purpose and indeed went considerably further. As 
Scott, L.J., said °° : ‘ The marriage service in the Book of Common 
Prayer calls upon the congregation to consider the causes for which 
matrimony was ordained : “ first, the procreation of children .. .; 
secondly, for a remedy against sin and to avoid fornification . . .; 
and thirdly, for the mutual society, help, and comfort that the one 
ought to have in the other °”. If these be the essentials of marriage, 
and I cannot but think they are, the conduct of the wife in the 
present case seems to me to have repudiated all three’. Similarly 
the Primate in his statement °% says : ‘ The doctrine of the Church 
is and remains that procreation of children is one of the principal 
ends, if not the principal end, of marriage.... It is the Christian 
duty of man and wife, unless prevented by physical causes, to have 
children :- and either party by seeking to prevent this against the 
will of the other, is guilty of grave sin in defrauding the other and 
disregarding mutual marital obligations’. The same view is cer- 
tainly adopted even more strongly by the Roman Catholic Church 
and it is thought that it would be supported by all Christian and 
many non-Christian religions. Indeed, it is thought that it would 
be generally accepted on social as well as religious grounds. ` Again 
we quote Scott, L.J.**: ‘The Encyclopaedia Britannica, 11th ed., 
Vol. 17, p. 753, contains this definition of marriage: ‘“‘ a physical, 
legal and moral union between man and woman in complete com- 
munity of life for the establishment of a family”. In both 


25 Supra, n. 21. 26 [1946] 2 All E.R. at p. 4. 
27 Supra, n. 8. 78 At p. 4. 
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analyses, the religious and the secular, the physical union takes 
first place—as is right for the maintenance of our nation. On it 
depends the creation of the family. On the family depends the 
welfare of the nation °. 

Baater v. Baxter has been denounced by many as contrary to 
public policy, but as we shall see there are arguments of public 
policy that can be raised in its favour. Weatherley v. Weatherley, 
on the other hand, has little to commend it except the purely legal 
arguments that appealed to the majority, namely, that desertion 
implies a cessation of cohabitation and not a mere cessation of 
intercourse. On grounds of religion, morals and social justice it is 
difficult to support the decision. This was virtually admitted by 
the Lord Chancellor when he said °’ : ‘ The fact is that the law of 
the land cannot be co-extensive with the law of morals, nor can the 
civil consequences of marriage be identical with its religious con- 
sequences ... and... we shall, I think, find the solution to the 
question which arises for determination in this case and in similar 
cases, not on a consideration of the Christian doctrine of marriage 
as laid down in the Book of Common Prayer, but on the true con- 
struction of the relevant Acts of Parliament’. Accepting this as a 
true general statement, one may still suggest that the law of the land 
ought to be co-extensive with the law of morals wherever possible 
and that it is difficult to see why it should be impossible in this 
case. 

The only grounds of policy put forward in favour of the decision 
were : 

First, that stated by Evershed, J. (as he then was), in the Court 
of Appeal *°: ‘If marital relations are to be considered as funda- 
mental to the marriage union and their refusal constitutes desertion, 
the question might well arise whether a spouse could avoid the 
penalty of desertion by submitting to such relations only upon rare, 
and if so how rare, occasions °. It is respectfully suggested that this 
objection is somewhat unreal. When disagreements of this nature 
arise and if one partner is rot prepared to submit to the demands 
of the other, sooner or later there will be a complete refusal. If 
the demands are unreasonable the importunate partner will be 
guilty of desertion if the other leaves *' if the demands are reason- 
able the refusing partner should be guilty of desertion. It is 
difficult to imagine a union in which one spouse says to the other : 


‘I can keep on the right side of the law by agreeing to intercourse 


once a quarter, and I ration you to this ’, but if this situation should 


" arise the test of reasonableness should supply the answer. 


Secondly, there is the argument put forward by the Lord 


Chancellor ** ‘It is . . . most undesirable, save where we are clearly 
29 At p. 633. 

30 At p. 11. 

31 See Holborn v. Holborn. [19417] 1 AN E.R. 32. 

32 At p. 634. 
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enjoined by statute so to do, to seek to discover or reveal the secret 
intimacies of the marriage bed’. This, it will be noted, is in effect 
a return to the so-called public policy on which the rule in Russell 
v. Russell”? was based. But this rule is generally recognised as 
having been fruitful of nothing but confusion and injustice and its 
abolition was recently recommended by the Denning Committee.** 
It is therefore surprising to find a return to it in a new connection, 
and it is not thought to have anything to commend it. It is quite 
true that, though ‘ sexual relations constitute a most important 
attribute of the conception of marriage . . . they do not constitute 
its whole content, nor can the remaining aspects . . . be said to be 
of a wholly unsubstantial or trivial character ’.** But, as this 
dictum admits, sexual relations are a most important attribute of 
marriage, and the experience of most lawyers confirms the opinion 
of psychiatrists that sexual maladjustments are perhaps the 
commonest root cause of unhappy marriages. If, therefore, a 
judge of a matrimonial cause refuses ‘to seek to discover the 
secret intimacies of the marriage bed’ he deliberately shuts his 
eyes to what is probably the root of the trouble and can hardly be 
sure of arriving at the right solution. ‘Justice’, as Lord Atkin 
once said, ‘ is no cloistered virtue °’, and excessive delicacy is as out 
of place in the Divorce Court as in the consulting room. 

As we have seen,** the contrary rule has been regarded as settled 
in, Scotland since 1905, without apparently any anti-social conse- 
quences. Is there one rule of public policy for Scotland and another 
for England and Wales? Further, the Gorrell Commission *’ 
recommended in 1912 that to remove doubts it should be clearly 
stated that wilful refusal to permit sexual intercourse should be 
treated as amounting to desertion. They certainly did not consider 
that there were any objections on grounds of public policy; on the 
contrary. i 

To avoid any possible misunderstanding it should be made clear 
that in arguing that wilful refusal should be treated as desertion 
we are not suggesting that there may not be cases in which there 
is good cause for the refusal which will accordingly prevent it from 
giving rise to any legal remedy. This type of desertion, like any 


33 [1924] A.C. 687. 
34 Final report of the Committee on Procedure in Matrimonial Causes (Cmd. 
7024/47). i 
35 Per Evershed, J., at p. 11. 
36 Supra, n. 23. These Scottish cases have never been reviewed by the H.L. 
and must now be regarded as doubtful. They were quoted in Weatherley v. 
Weatherley, but‘ distinguished on the ground that the lawe of divorce for 
desertion have different histories in’ the two countries. Per Lord Normand, 
at p. 635. 
Majority report of Royal Commission on Divorce and Matrimonial Causes, 
paras. 260 and 327, quoted by Evershed, J., at p. 11. 
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other, is subject to the condition that it must be without cause.’ 
As we have seen the Archbishop would limit such causes to physical 
disabilities, but it seems obvious that the courts would have to take 
other matters into account; the financial position of the parties or 
their housing situation rhight well make it reasonable for one to 
deny the wish of the other to have a child. Similar considerations 
arose in Cowen v. Cowen, where it was held that it was reasonable 
for the parties to agree not to have children while they were living 
in a country where the climatic and medical conditions made it 
undesirable for European women to bear children. 

If, however, Weatherley v. Weatherley cannot be welcomed it 
is important not to exaggerate its effect. In particular, it must be 
noted that it did not definitely decide that if the partner who is 
denied sexual intercourse actually leaves he cannot then contend 
that the other spouse has constructively deserted him. It certainly 
comes close to deciding it; this seems to have been the opinion of 
the majority of the Court of Appeal and the Lord Chancellor 
appears to doubt the validity of the whole doctrine of constructive 
desertion.” Nevertheless the point may still be open. Moreover 
it only decides that the mere refusal of sexual intercourse is not 
desertion ; it does not deny that this is an important element for 
consideration in connection with the other conduct of the parties.“ 

Such then was the position when, a few months later, Baxter v. 
Baxter reached the House of Lords. As the composition of the 
House was the same (with one change **) as in the Weatherley Case, 
it was not surprising that they overruled Cowen v. Cowen; on the 
basis of their previous arguments they could scarcely have done 
otherwise. 

In analysing the judgment, which again was delivered by the 
Lord Chancellor, it is not proposed to say anything more on the 
issue of acquiescence, but to concentrate on the main point: 
whether the marriage had been consummated. On this question 
the Lord Chancellor first pointed out ‘+? that they were only con- 
cerned in that case with artificial methods of contraception and not 
also, as in Cowen v. Cowen, with coitus interruptus. He therefore 
expressed no opinion on this practice and it is still possible to argue 
that it would prevent consummation.*® In view of what followed, 


38 The J.A., 1925, s. 176, specifically defincs the matrimonial offence as desertion 
‘without cause’, but the S.J. (Married Women) Act, 1895, s. 4, refers 
merely to desertion. It therefore seems sounder to regard absence of cause 
as an essential element in desertion itself. 

39 At p. 631-2. ‘On some future occasion it may be necessary that this House 

. should consider whether there is sufficient warrant for the doctrine of 
“constructive desertion ’’ which from time to time seems to have found 
favour '. 

40 See Scotcher v. Scotcher, [1947] P. 1, infra. 

41 Lord Uthwatt took the place of Lord Merriman. 

42 At p. 888. 

43 Cf. Lord Merriman, P., in Rice v. Raynold-Spring-Rice, infra. 
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however, it is not thought that this argument would have much 
prospect of success. 

He also reserved ‘ the question what bearing the employment of 
force or fraud may have on the issue of consummation ’.** 
Obviously what he had in mind here was whether a husband would 
still be able to petition for nullity against a wife who had refused 
voluntarily to allow him to consummate the marriage if he had on 
one occasion had intercourse by force or deceit. It is submitted 
that the answer must be that he would not. As we have seen, 
according to the wording of the Matrimonial Causes Act, s. 7 (1) (a), 
the petitioner has to establish two things : (a) that the marriage 
has not been consummated, and (b) that this is due to the wilful 
refusal of the respondent. In the circumstances under considera- 
tion (b) (wilful refusal) can perhaps be shown; it involves a mental 
element which is present notwithstanding any apparent consent to 
intercourse since this is vitiated by force or fraud. But element (a) 
(consummation) can hardly be other than a purely physical fact, 
the existence or non-existence of which cannot be affected in any 
way by force or fraud. It is submitted that to hold otherwise 
would be to confuse the two essentials, as it is thought that the 
Court of Appeal did in Cowen v. Cowen. Had the section read : 
‘A marriage shall be voidable on the ground of the respondent’s 
wilful refusal to consummate the marriage ’, the answer might well 
have been different (and Cowen v. Cowen might still have been 
good law). 

‘The Lord Chancellor then pointed out** that the arguments 
adopted by the Court of Appeal in Cowen v. Cowen and the precise 
point decided in J. v. J. were irreconcilable with the decision in 
L. v. L.,*® which had not been cited in these cases. L. v. L. was 
also an example of artificially produced sterility, but the more 
usual case of the woman and not the man, and Horridge, J., held 
that the marriage had been consummated by intercourse notwith- 
standing the sterility. He said*’: ‘Does a capacity of consum- 
mation mean penetration merely, or penetration followed by 
fertility? The authorities . . . certainly speak of the procreation 
of children as being essential to marriage, but the question is 
whether they refer merely to the capacity to procreate, or to the 
capacity to do an act which usually results in procreation’. He 
held the latter, and the Lord Chancellor agreed with him. 

On this basis one would suppose that consummation was synony- 
mous with penetration, but D—e v. A—g,** which was quoted by 
the Lord Chancellor, apparently with approval, makes it clear that 
it is not quite so simple, and the exact test of consummation is 


44 At p. 888. 

45 At p. 891. 

46 (1992), 88 T.L.R. 697. 
47 At p. 698. 

48 Supra, n. 18. 
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nowhere stated. The Lord Chancellor ends his consideration of this 
part of the subject by quoting Stairs’ Institutes t° : ‘So then it is 
not the consent to marriage, as it relateth to the procreation of 
children that is requisite; for it may consist, though the woman be 
far beyond that date : but it is the consent, whereby ariseth that 
conjugal society, which may have the conjunction of bodies as well 


` _ as of minds; as the general end of the constitution of marriage is 


the solace and satisfaction of man...’. He adds: ‘I am content 
to adopt these words as my own’, and certainly they describe a 
difficult subject with a delicacy which, as we have seen, is charac- 
teristic of the Lord Chancellor, but which, in this case has been 
carried almost to the verge of obscurity. 

Having disposed convincingly of the Cowen Case on the basis 
of the earlier authorities, the judgment proceeded to give various 
reasons why these decisions were to be preferred on grounds of 
policy to that of the Court of Appeal. Some of these reasons seem 
sound, and indeed unanswerable; others are less satisfactory. 

The major objection to Cowen v. Cowen pointed out by the Lord 
Chancellor *° was that, if it had been upheld, the courts would be 
forced to consider the effect and reliability of the various types of 
contraceptive devices; he instanced a recent unreported case in 
which a decree had been refused because the court was satisfied that 
on one occasion there had been a hole in the sheath and that the 
wife had not used a pessary. It certainly seems absurd that the 
validity or invalidity of a marriage should depend on factors such 
as these, which would indeed lead the courts into ‘a morass of 
difficulties ’. It would involve far more than seeking ‘ to discover 
the secret intimacies of the marriage bed’; it would in fact impose 
an impossible task—to determine whethér the contraceptives used 
had on every occasion effectively prevented the male seed from 
entering the body of the woman. This, it is submitted, is an un- 
answerable objection to the Cowen v. Cowen rule: where penetration 
has taken place it may still be possible to prove wilful refusal, but 
the other essential—non-consummation—is incapable of proof. 
Once it is admitted, as it must be, that contraceptives could only 
prevent consummation if they had always been effective, and once 
it is further admitted, as it must be, that short of a surgical opera- 
tion no contraceptives are always and in all circumstances effective, 
the impossibility of the Cowen v. Cowen rule is apparent. 
` The next objection put forward was that it is repugnant to 
common parlance to describe a marriage as unconsummated merely 


, because the parties have taken precautions. According to Cowen 


v. Cowen a very large number of marriages which have lasted 
happily for years have never been consummated *!—a view which 


49 1832, 1 tit. 4, para. 6. 

50 At p. 891-2. 

51 Of course it does not follow that they would be voidable; normally mutual 
agreement would prevent the other element of wilful refusal. 
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would certainly startle the parties concerned. As the Lord . 
Chancellor put it**: ‘Long before the passing of the Matrimonial 
Causes Act, 1987, it was a matter of common knowledge that 
reputable clinics had come into existence for the purpose of advising 
spouses on .. . birth control and . . . many young married couples 
agree to take contraceptive precautions in the early days of married 
life. I take the view that in this legislation Parliament has used 
the word “‘ consummate ” as that word is understood in common 
parlance and in the light of social conditions known to exist’. 

It is submitted that, so far, there can be no quarrel with the 
decision. It is the remaining part of the judgment which principally 
excited public attention and criticism, and with some justification. 
In it the Lord Chancellor questioned whether in fact the procreation 
of children is ‘one of the principal ends, if not the principal end, 
of marriage’, and although, as. we have seen, this had been 
questioned in Weatherley v. Weatherley his second judgment cer- 
tainly expressed his doubts on this score even more openly and 
clearly. 

In this connection he quoved the famous dictum of Lord 
Penzance in Hyde v. Hyde** that a marriage as understood in 
Christendom ‘may for this purpose be defined as the voluntary 
union for life of one man and one woman to the exclusion of all 
others’. It is difficult to understand the relevance of this quota- 
tion. Lord Penzance expressly limited his definition to the purposes 
of the question before him (whether the court would exercise 
matrimonial jurisdiction over a polygamous marriage) and it hardly 
_seems fair to tear it from its context and to apply it for a totally 
. different purpose. 

He then considered the language of the Church of. England 
marriage service and, after repeating the arguments used in 
Weatherley v. Weatherley, that too great reliance should not be 
placed upon its phraseology, he suggested that in any case its 
essence was not so much the procreation of children as the assurance 
that any that were born should be born into a Christian family and 
nurtured in their parents’ faith. This interpretation subsequently 
received support from one eminent divine, but we are absolved 
from pursuing this theological discussion as it has been categorically 
declared to be a heresy by the Primate *' of the Church of England, 
who may be accepted as a final authority on the meaning of his 
Church’s Prayer Book. 

Before leaving Baxter v. Baxter it may be pointed out that the 
House did not deal with one argument put forward by the Court 
of Appeal in Cowen v. Cowen, namely, that but for the decision 
in the latter case ‘ a wife who was ready and willing to consummate 


52 At p. 892. 

53 (1866), 1 P. & D. 130 at p. 133. 
54 Supra, n. T. 

55 Supra, n. 20. 
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the marriage in the fullest sense but refused to permit intercourse 
in a manner which deprived her of the opportunity of bearing 
children.. . . would have no answer to a petition by the husband 
‘founded on an allegation that she had wilfully refused to consum- 
mate the marriage’. This, however, seems to be another non 
sequitur based on the confusion between ‘ non-consummation ’ and 
‘ wilful refusal’. The wife fails to have the marriage annulled not 
because there has not been wilful refusal but because the marriage 
has been consummated; if, howéver, she refuses to submit to her 
husband’s demands the marriage has not been consummated, and 
as ‘this is due to the wilful conduct of the husband it is thought 
that the wife, and not the husband, could successfully petition. 
Certainly there is nothing in the judgment of the House to suggest 
the contrary. 

A further argument in favour of Baxter v. Baxter was put 
forward by the Archbishop in his statement to which reference has 
already been made.** Although emphasising that in the eyes of 
the Church the marriage would not be consummated, he nevertheless 
welcomed the decision as salutary in the public interest, mainly on 
the ground that Cowen v. Cowen had opened the door to collusive 
nullity petitions and therefore to trial marriages. It certainly 
opened the door to nullity petitions, but unfortunately the Arch- 
bishop is mistaken in supposing that Baxter v. Bavter will in any 
way hinder collusive petitions. Possibly what he had in mind was 
that had the Cowen v. Cowen rule been upheld it would not have 
been possible to tell by a medical examination of the wife whether 
or not the marriage had been consummated. But if the parties 
are in collusion they have only to arrange for the husband to 
petition alleging his wife’s wilful refusal, and in this event there 
need not be any medical examination of the wife and no one will 
know whether she is a virgin or not. Moreover, even if the wife 
petitions she does not have to prove that she is virgo intacta but 
merely to explain plausibly why she is not; the explanation may 
be intercourse with another man,** or even intercourse with the 
respondent husband prior to the marriage." 

But although, in our view, many of the arguments used in 
support of Baxter v. Baxter, both in the House and outside, do 
not bear close examination, it is submitted that the actual decision 
is salutary and right. As the Lord Chancellor said,** nullity is not 
the appropriate felief in such cases and ‘the proper occasion for 
considering the subjects raised by this appeal is when the sexual 
life of the spouses, and the responsibility of either or both for a 
childless home form the background to some other claim for relief’. 
This important dictum seems to recognise that the appropriate 


56 Burgess v. Burgess, [1987] P. 60. 


57 Dredge v. Dredge, supra. Both in this case and Burgess v. Burgess a child 
had been born to the wife. 
58 At p. 892. 
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Colne “weet is divorce or judicial- separation, but if so ‘it represents: a. 
preis an _ startling volte-face since the judgment a few months previously in. 
oe . Weatherley v. Weatherley. “In ‘that case.‘ the-sexual life of the 
za T-L, spouses and the responsibility ‘of either or both for 4 childless home ? 
a >, certainly formed ‘ the background to some othér claim for relief’, - 
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T. o (1) If no intercourse has taken placé“ owing, to capea or 
atp _ wilful refusal the marriage can be ‘annulled. A 
zaa (2) If, however, intercourse has once taken place the marriage i 
2 -cannot be annulled even although contraceptives have always been ` 
` used (Baxter v. Bagster). . 
(8) If thereafter one spouse refuses to permit irois: either - 
Pace: -completely or only if contraceptives are used, this does not. con- 
vee one __ stitute , desertion -or, peeunanly, any “other matrimonial. offence 
ae » (Weathenley v. Weatherley): E 
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=z 7.) that, in the circumstances of some particular case, the courts may 
: have to decide what the effect: oS the use of contraceptives Seun s 
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the wish of one of the spouses may be. We think it had herjer 
- be left to. the courts in the particular circumstances of the case ° 

There are at least six answers to this : 

(1) The problem is by ‘no means limited to the effect of the u use 
of contraceptives. 

” (2) The idea that there is some general principle that problems 
- of social justice are best left to the chances of litigation is a fallacy 
against which this Review has always protested and will continue 
to protest. If Parliament serves any purpose it is surely to remedy 
social injustices so soon as they become apparent and not to leave 
remedial action to the chances of private litigation after injustice 
has been done.. The contrary argument is a strange one to be put 
forward by a Labour Government whose case for the Parliament 
Bill is that the Upper House is not a qualified arbiter of public 
opinion on ‘ difficult and controversial social issues ’ (the Attorney- 
General’s own description of the present problem); yet they are 
apparently here prepared to abdicate i in favour of the Upper House 
in its judicial capacity. 

(8) The question has already been decided—inferentially —in 
` Weatherley v. Weatherley; if a complete refusal of intercourse is 
not.a matrimonial offence an insistence on the use of contraceptives 
‘equally cannot be. This is a decision of the House of Lords, and 
nothing but legislation can overrule it. 

(4) This is pay a reassuring example of the virtues of ‘ leaving 
it to the courts’. Legislation was recommended by the Gorrel 
_Commission in 1912; instead it was left to the courts, which have 
` taken- thirty-five years to settle the point—and then to settle it the 
wrong way. 

(5) In any case, this branch of ‘the law has not been ‘left to the 
courts’. Legislation has already trespassed into these ‘fields of 
intimate human relationships °; the cases turn on the interpretation 
of the Matrimonial Causes Act. 

(6) The courts themselves have denied that the problem is better 
‘left to them. In Weatherley v., Weatherley, Evershed, J., said °°: 
‘The truth is that if it is requisite that our marriage laws should 
conform to a logical coherence, that is a matter which the Legis- 
lature must declare and provide’. In our view considerably more 
than logical coherence is involved, _ but we agree that it is a matter 
` for the Legislature. 

` Be that as it may, it seems only too clear that it will be left to 
the courts to extricate themselves from the morass. The question 
is, how are they to do it? Of the present rules summarised above, 
‘at p. 188, it is submitted that (1) and (2) are. unobjectionable, that 
(8) is unfortunate but no worse, but that (4) is definitely anti- 
social. It. seems likely that the answer to our question will be that ` 
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the courts will seize upon the final dictum °! of the Lord Chancellor 
- în Baxter v. Baster and use it to justify limiting the effect of 
Weatherley v. Weatherley by distinguishing it wherever possible 
and restricting it to rule (8). 

This process has already started and Weatherley v. Weatherley 

has been distinguished (expressly or impliedly) in two subsequent 
-eases. The first of these is Scotcher v. Scotcher °? which was heard 
by Willmer, J., after the decision of the Court of Appeal in the 
Weatherley Case but before that of the House of Lords. This was 
also a case of a refusal by the wife of any sexual intercourse but 
differed from Weatherley, first, because the husband had left the 
wife more than three years before service of the petition by him 
for a divorce on the ground of desertion. The learned judge held 
that this distinction was insufficient and that, as refusal of inter- 
course did not constitute desertion, the mere unilateral act of. 
leaving by the husband could not convert it into desertion. As we 
have seen ° this certainly seems to have been in accordance with 
the views of the majority of the Court of Appeal. But he then 
stressed the point previously emphasised, namely, that all that had 
been decided was that a mere refusal of sexual intercourse did not 
-constitute desertion. It was nevertheless a factor to be taken into 
consideration in conjunction with other circumstances to decide 
whether an intention to desert might be inferred. In the present 
ease the wife had not only refused the husband sexual: intercourse, 
but had treated him with complete indifference, refusing to accom- 
pany him anywhere and saying she regretted having married him. 
The husband warned her that if she did not mend her ways he 
would leave her, and as she did not, he left. In these circumstances 
he held that the wife had deserted and he granted a decree. The 
essential feature, according to the judge, was to show ‘ an intention 
to desert ’ and ‘ the respondent must be taken to intend the natural 
and probable consequences of her acts, and if she behaves with a 
reckless indifference to the natural and probable (and, I may add, 
expressly threatened) consequences of her conduct, this would be 
sufficient evidence of an intention to desert ’.°* 

This case shows that provided the party refused intercourse has 
left the other he will certainly be able to establish constructive 
desertion if the conduct of the other shows an intention to cause 
him to leave. Whether an actual intention to drive him away was 
regarded by the judge as essential is not clear, as he nowhere 
referred specifically to an ‘intention to drive away’, but used 
throughout the vaguer expression ‘an intention to desert’. In 
any case he certainly suggested that the test was objective not sub- 

. jective; the wife was deemed to intend the natural and probable 
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consequences of her acts. On the other hand he regarded the 
actual mental state of the wife as important; her refusal of inter- 
course had to be wilful and on this ground he distinguished Beevor 
v. Beevor,®* where the wife’s refusal was due to invincible repug- 
nance or an inhibition beyond her control following childbirth. 

The second case, Rice v. Raynold-Spring-Rice,** was subsequent 
to the decisions of the House of Lords in both Weatherley and 
Baxter. The wife had applied for a maintenance order alleging 
desertion and wilful neglect to maintain. The husband proved that 
the wife had consistently refused him normal complete intercourse 
and insisted on coitus interruptus and had refused to bear him the 
child that he desired. This attitude of the wife’s led to constant 
nagging, displays of bad temper and a serious quarrel culminating 
in the announcement by the husband that he had finally decided 
that it was impossible to live with the wife any longer and his with- 
drawal from the matrimonial home. The justices dismissed the 
wife’s summons and the Divisional Court upheld their decision. 

The actual decision in this case goes no further than that in 
Synge v. Synge, i.e., that the husband had reasonable cause for 
leaving the wife, but what are interesting and important are the 
arguments adopted by the court. These turned entirely on the 
Lord Chancellor’s final dictum in Baxter v. Baxter, which was 
described by Barnard, J., as ‘ almost prophetic of this case’, and 
it is clear from the judgment of the President that he regarded the 
wife as having committed desertion. Not, he emphasised, for all 
time; despite the fact that she was no longer capable of child- 
bearing, she could ‘ determine and show she is determined to resume 
cohabitation in the full sense of the word °, in which case it would 
be ‘he who will assume the character of deserter’. But it seems 
clear that until she showed a change of heart he regarded her as 
the deserter. Weatherley v. Weatherley was not even referred to, 
yet on the facts it is virtually indistinguishable; indeed in many 
ways the husband’s case was weaker since the wife had not denied 
him intercourse completely. 

In this case the emphasis was not placed on the intention of the 
wife (as in Scotcher), but on the effect on the husband; there does 
not seem to have been any desire by the wife to drive the husband 
away—rather the contrary. It is true that the justices held that 
‘the wife was not genuinely prepared to cohabit with the husband 
again’, but both they and the Divisional Court seem to have 
regarded ‘ genuine cohabitation ’ as implying full sexual intercourse 
rather than sharing a home. In fact they appear to have con- 
sidered the conduct of the wife as something in the nature of 
cruelty. 

This prompts the question whether medical evidence may not 
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be helpful in such cases, and whether it may not even be possible 
to proceed on the grounds of cruelty, defined in Russell v. Russell,” 
as conduct causing injury or danger of injury to body or health. 
May not a complete denial of sexual intercourse, or an insistence on 
contraceptive precautions when the other party desires children, 
cause injury or at least danger of injury to health? 

In this connection the writer is indebted to Professor Alexander 
Kennedy, of the Department of Psychological Medicine in the - 
University of Durham, for the following statement of the problem 
and of his opinion on it :— 

Given that a marriage in which one or other partner 
refuses intercourse without the use of contraceptives is to be 
regarded as having been consummated and that it is not 
possible for the aggrieved partner to obtain a decree of nullity ; 

Given that when a marriage has been normally consum- 
mated and one partner from some epoch in the marriage on- 
wards completely refuses intercourse this does not make the 
refusing partner guilty of desertion if the other elects to leave 
him or her; - 
the question is : 

(a) Whether after normal consummation of the marriage 
refusal of intercourse can cause injury or danger of 
injury to body or health; 

. (b) Whether if intercourse is allowed but only on condition 
that contraceptives are used this can have a similar 
effect : 

(1) in the male, 
(2) in the female. 

I imagine there would be, as there always are, numerous 
shades of opinion among psychiatrists, but I think the following 
is a representative view : 

(a) That in the absence of any evidence on examination of 
the partner who has suffered the refusal, of disturbance 
of mind reasonably attributable to the refusal, it would 
be difficult to make a case on purely theoretical 
grounds, i.e., it is doubtful whether many psychiatrists 
would commit themselves on the subject of ‘ danger of 
injury ’ alone. If a condition such as an anxiety state 
were found on examination a psychiatrist would be 
willing to give evidence to the effect that this anxiety 
had been either caused or aggravated by refusal of 
intercourse if the circumstances of the individual case 
appeared to point to it. 

(b) The question here is firstly whether the anxiety which 
may be associated with the use of contraceptives ren- 
ders intercourse less satisfactory on the one hand or 
whether the impossibility of having children can: itself 
cause mental ill-health. It will of course depend on 
the individual case, but I have no doubt that in some 


67 [1897] A.C. 395. 


APRIL 1948 BAXTER U> BAXTER IN PERSPECTIVE ~ 198 
~- individuals a case could be made out for either. With - 
a woman the bearing of children can be regarded as a 
natural fulfilment of her instincts and ambitions which 
if frustrated might be expected to produce psycho- 
logical disturbance. If such psychological disturbance 
can be shown to be present there is surely then a case 
for the partner’s ‘conduct having caused injury to body 

or health (including mental health). 
-I am sure that psychiatric evidence could only be given in 
a case of this sort in the light of the actual clinical findings 
and where it was reasonable to suppose that the psychological} 
abnormalities discovered on examination were attributable to 

the refusal. 


This opinion makes it clear that it cannot be automatically 
assumed that refusal of intercourse, total or conditional, will have 
an effect on the other’s health, but that it is quite likely to do so. 

-If it is possible to proceed on the’ ground of cruelty this will, of 
course, have the advantage of removing the three years’ delay ° 
essential for desertion. On the other hand, the suit is more likely 
to be defended, and defended bitterly. Unless, therefore, the 
medical evidence is very strong it is probably better to wait three 
years, - particularly as in practice a lesser degree of cruelty is 
accepted as founding constructive desertion than is needed to found 
_a petition on cruelty itself. In the meantime, if the wife is the 
wronged partner, she can. apply for a maintenance order provided 
- that she is content with a maximum of £2 per week. This step 
will not be open to the husband, and if he wants to clarify his 
. position immediately, the only possibility is a petition for restitution 
of conjugal rights, which is also the appropriate remedy for the 
wife when she requires more adequate maintenance than can be 
awarded by the justices. The danger of such a decree is that it is 
sometimes stated that the respondent will sufficiently comply with 
it if he offers to return while still refusing sexual intercourse. This 
_view, however, is based on Jackson v. Jackson and must be re- 
garded as very doubtful in the light of the new tendency displayed 
in Rice.v. Rice." If the decree is not complied with the better 
view”? is that this conclusively establishes desertion by the 
` respondent. 


“The above pre-supposes that the injured spouse will be willing 
and able to leave, and under present conditions of housing shortage 
this may not be the case. No doubt if he owns the matrimonial 
home he is theoretically entitled to turu the other out, but this is 
a difficult right to enforce‘! and is not likely to commend him to 


68 Assuming, of course, that the marriage has lasted for three years. 
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the court, particularly if the other has nowhere to go. It is 
also true that it is possible to have a state of desertion although 
both parties have remained under the same roof,’* but only under 
conditions so unpleasant that no reasonable being would volun- 
tarily submit himself to them. 

This problem became of quite frequent occurrence with husbands 
in the Services during the later years of the war. The husband 
returned from leave; his wife treated him coldly and refused him 
intercourse ; he suspected that there was another man but he had 
no evidence and the wife denied it (she was in possession of the 
matrimonial home and her marriage allowance, and had no wish to 
bring matters to a head). In these circumstances the Legal Aid 
Service of one overseas theatre used to advise the husband to insist 
on intercourse, using no more force than was necessary to achieve 
it. The likely result of. this would be to cause the wife to leave 
and—if the husband’s suspicions were well founded—to join her 
lover. This drastic assertion of his rights is not likely to appeal to 
the husband of average sensitivity, and it is not suggested that it 
should be advised otherwise than in exceptional circumstances. In 
the last resort, however, it may be the only course. If the husband 
exercises care it can hardly prejudice his position; he is within his 
rights and the wife cannot complain. The danger is, of course, 
that it will lead to violence on both sides and if proceedings result 
it will be his word against hers. In any event the husband should 
certainly take contraceptive precautions, for though it may some- 
times be reasonable to force her to have intercourse, it can never 
be reasonable to make her run the risk of bearing an unwanted 
child. 

One further point has to be noted on which there is as yet no 
authority. We have seen that a refusal of intercourse except with 
contraceptives is not a matrimonial offence, but what is the position 
if the husband insists on having intercourse with contraceptives and 
the wife refuses unless he does not use them? It is submitted that 
unless there are good reasons (physical or economic) for the hus- 
band’s insistence, the wife will unquestionably be within her rights. 
If, as a result, the marriage is never consummated, then, as has 
already been suggested, a petition by the wife for nullity should be 
successful. If the marriage has been consummated then, in the 
light of Weatherley v. Weatherley, it can hardly be argued that 
this alone will constitute a matrimonial offence, but it may lead to 
desertion or cruelty by the husband. It is considered that if the 
husband carried his insistence to the lengths of having connection 
by force this would unquestionably be cruelty. 

Before concluding there is one final word to be said. Hitherto 
we have dealt only with legal remedies and ignored reconciliation. 
But where the marriage has foundered in circumstances such as 
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these that we have been considering the chances of effecting a 
reconciliation should not be ignored. If, for example, the wife has 
refused her husband intercourse this may be due to the fact that 
she no longer has any affection for him and she may even have 
transferred her affection to another. If so, things have gone too 
far and the only course is to consider, as this article has tried to do, 
what rights the husband has. On the other hand, the refusal may 
be based on some psychological disturbance,” as was not uncommon 
where spouses were re-united after long separations during the war. 
Such cases seem peculiarly suited to marriage guidance under a 
qualified psychiatrist and lawyers should not forget their moral 
duty to advise resort to such guidance. If it fails they can then 
consider legal action ; if it succeeds then they will have two grateful 
clients and later, perhaps, some more of a younger generation. 


To sum up: 

1. Although some of the reasons advanced in favour of Baxter 
v. Baxter are unsound, the decision, that the use of contraceptives 
does not prevent consummation, is right and not contrary to public 
policy as has been suggested. 

2. The same cannet be said of Weatherley v. Weatherley. This 
decision establishes that the refusal of sexual intercourse, either 
completely or unless contraceptives are used, is not a matrimonial 
offence. 

3. The effect of this decision is likely to be restricted within 
narrow limits and if the spouse who is refused intercourse can show 
something more than a mere refusal of intercourse he may succeed 
in establishing desertion. 

4. Desertion will be established if the party who is refused 
‘normal intercourse leaves the matrimonial home or induces the other 
to leave and can prove 

(a) that the other intended to cause a separation, or 

(b) that the conduct of the other was such as to the make it 

unreasonable for cohabitation to continue. 

5. In establishing 4 (b) medical evidence may be useful and 
may even justify a petition on the ground of cruelty. 


L. C. B. Gower. 


#3 Cf. Beevor v. Beevor, supra. 
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_ Tuts article will be more than a year out of date by the time it 

- appears in print and cannot, therefore, purport to be a reliable 
statement of the situation as it now is. I spent a year in Germany 
ending on July 81, 1946, and I propose to describe some of the 
problems which I encountered. I do not know whether all of 
these problems still exist or whether any of them have been solved; 
I do know, however, that new problems have arisen—for instance, 
the Linder have been given some degree of legislative power of 
their own and I gather that a certain amount of alarm and 
despondency in the Legal Division of the C.C.G. has arisen there- 
from. But even if I am out of date, my experiences may be of 
some interest since they show the kind of difficulties that arise 
out of the occupation of Germany and are likely, in my-opinion, 

- to go on arising. 

Military Government throws a flood of light upon the difference 
between theory and practice. In the urgency of the occasion all 
sorts of things get done without any particular regard to the 
precise authority under which they are done, and not infrequently 
the law has to be rigged up afterwards to fit the facts. The question 
then arises: Where is the law to come from? and we at once find 
ourselves in the field which has been so well watered by the tears 

` of students of jurisprudence. For such a student the situation will 
appear, according to his temperament, at the worst as a nightmare 
and at the best as a sort of crossword puzzle. 

I was drawn with some reluctance into this study by the 
nature of my job. I was in command of a small branch of the 
Legal Division which, from the theoretical point of view, was .of 
huge importance, since we were concerned (among other things) 
with the re-shaping of the system of government in the British 
zone at all levels from the Gemeinde to the Land. This task had 
been laid down for us by the Potsdam Agreement. It was one 
which, considered soberly, should have engaged a staff of about 
‘fifty first-class experts. I had a staff which, on paper, amounted 
to six and in fact, for the greater part of my time in Germany, 
amounted to one. I do not pretend, therefore, that our researches 
were profound—they were as deep as we had the time to make 
them. It was our business to lay down the law, which involved, . 
in the first place, the ascertainment of the pre-existing German . 
law, secondly, the determination of the extent to which that law 
was still to be deemed as being in force, and thirdly, the making 
of such a new law as we thought appropriate. All of these tasks 
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were at once fascinating and difficult, but none was more tantalising 
than the second, which closely resembled the Hunting of the Snark. 

You start with the Declaration on the Defeat of Germany which 
was signed by the four Commanders-in-Chief on June 5, 1945. 
This, at any rate, is what I treated as the starting point. It 
recited that the German armed forces had unconditionally 
surrendered but that no government was left in Germany capable 
of accepting responsibility for maintaining order or for complying 
with the requirements of the victorious powers. It went on to 
say that ‘the Governments of the United Kingdom, the U.S.A. 
and the U.S.S.R. and the Provisional Government of the French 
Republic hereby assume supreme authority with respect to 
Germany, including all the powers possessed by the German 
Government, the High Command, and any State, municipal or 
local Government or authority’. On the same day there was 
signed in Berlin, the Agreement on Control Machinery which 
provided that the supreme authority above mentioned ‘ will be 
exercised, on instructions from their Governments, by the British, 
U.S., Soviet and French Commanders-in-Chief, each in his own 
zone of occupation, and also jointly in matters affecting Germany 
as a whole. The four Commanders-in-Chief will together constitute 
the Control Council. . .’. 

Here we have, ready made, two sources of law, one for matters 
affecting Germany as a whole and one for each zone. During the 
early part of the occupation the latter was by far the more 
important since the Control Council did not begin to operate 
effectively until the end of August, 1945. Meanwhile, many things 
had been done in the zones and a number of laws had been 
published. The most important of these, indeed, were issued as 
soon as the Anglo-American Forces had occupied any substantial 
part of German territory, that is to say, as early as September 18, 
1944, It was not necessary, however, to consider the juristic basis 
for these laws since by Mil. Gov. Ordinance No. 4, dated July 14, 
1945, ‘ all Military Government Proclamations, Ordinances, Laws, 
Notices, Regulations, and other enactments and orders and all 
amendments and modifications thereof issued by or under the 
authority of the Supreme Commander Allied Expeditionary Force 
and effective within the British Zone of control on July 14, 1945’, 
were confirmed and continued in force until repealed or amended. 

The language of this Ordinance plainly implies that the 
Supreme Commander had power to delegate his legislative 
functions, and this was made even clearer by Mil. Gov. Law 
No. 4, which established the Military Government Gazette and 
provided that all Proclamations, Laws, Ordinances, Notices and 
other regulations issued by Military Government, should be 
published in it, and also gave power to Military Government 
Headquarters in different districts within the zone, to publish 
their own local legislation in their own.local Gazettes. The exact 
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extent to which subordinate military commanders could legislate 
for their own areas within the zone was, so far as I remember, 
never defined. An attempt was made to define it and I.remember 
seeing a draft directive on the subject, but I think I am right in 
saying that it never got beyond a draft. Moreover, there was 
never in my time more than one Military Government Gazette and 
the idea of having local Gazettes for different districts was not 
followed up. Instead, local laws and proclamations issued by 
Military Government were published by the German officials whom 
we had installed at the key points of local government. This 
practice grew up, I suppose, simply because it was the only con- 
venient way of working. The German people were accustomed 
to take orders from certain established quarters—principally the 
offices of the Oberprisident and the Regierungsprisident, and the 
convenient way, therefore, of publishing new local legislation was 
through these channels. 

At this point it may be convenient to describe the lay-out of 
Military Government. As the invading forces advanced further 
and further into Germany they left behind them certain Mil. Gov. 
Detachments whose business it was to preserve law and order and 
generally to administer the occupied territory. This process was 
picturesquely described by the Américans as ‘laying the carpet’, 
When the boundaries of the different zones had been settled and all 
German resistance accounted for, the Mil. Gov. lay-out was 
standardised throughout the zone. It consisted of P. Dets., L/R 
Dets. and K. Dets. The P. Dets., of which there were four, were 
detachments established at the provincial Headquarters in Kiel for 
Provinee Schleswig-Holstein, Hanover for Province Hanover, 
Miinster for Westfalen, and Diisseldorf for North Rhine Province. 
Immediately under the P. Dets. came the L/R Dets. representing 
the Lander or Regierungsbezirke. In theory, of course, the Land 
was the highest unit of German administration below the Reich itself, 
the Province a sub-division of the Land, and the Regierungsbezirk 
a sub-division of the Province; but the freaks of history had turned 
all this upside down, and although the British Zone contained three 
complete Lander and only part of Land Prussia, the Prussian part 
amounted to something like seven-eighths of the territory and the 
Länder of Oldenburg, Braunschweig and Lippe were only about 
the same size as the average Regierungsbezirk of a Prussian 
Province. For the purposes of Military Government, therefore, it 
was found convenient to treat these smal] Lander as equivalent to 
Regierungsbezirke, hence the formation of the L/R Dets. Below 
the L/R Dets. were the K. Dets. representing the urban and rural 
districts (Stadtkreise and Landkreise), and when I first arrived 
in Germany it was really the K. Det. Commanders who were 
administering the country. Each of these had a small staff of 
subordinate officers and they all had to turn their hands to any- 
thing. ‘There was not, as a rule, any legal officer at K. Det. 
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level and the theory was that any question of law which could 
not be dealt with by the K. Det. was referred to the L/R Det. 
which had a legal staff of its own. If the problem were of 
sufficient magnitude it would be referred up from the L/R Det. 
to the P. Det. which had, of course, a higher-powered legal staff. 
Finally, if the P. Det. needed legal guidance it referred the 
problem to the Legal Division at the Headquarters of the Control 
Commission. But although there was always a lot of paper 
passing through these channels, many of the questions which con- 
fronted the K. Det. Commanders could not wait for an answer 
and were dealt with by them in the light of their own common 
sense. From what I saw of them, these K. Det. Commanders did 
a grand job, but it was not to be expected that they would 
condescend to niceties of jurisprudence or would worry very much 
about the juristic basis for the things they did. 

One day in August, 1945, I went out to a fairly large town 
in Westfalen which had been badly bombed and spent a most 
instructive morning learning from the K. Det. Commander how he 
worked. At that time he was preparing for the winter. Large 
numbers of buildings had been utterly destroyed and a large 
number had been damaged beyond repair, but there was also a 
large number which were repairable and it was essential that these 
should be made weather-tight as soon as possible. The K. Det. 
Commander summoned the Oberburgermeister and instructed him 
to make arrangements for salvaging the roofing tiles on sites where 
buildings had been damaged beyond repair, so that they could be 
used for patching up the buildings which were repairable. After 
a while the Oberbiirgermeister reported that he was having 
difficulty. He said that, according to German law, the materials 
on the bombed sites belonged to the owners of the sites and the 
owners of the sites were not prepared to part with the roofing 
tiles for the time being since they considered (no doubt rightly) 
that if they held on to them until it started snowing they would 
get a much better price. The K. Det. Commander informed the 
Oberbiirgermeister that he did not care twopence about the state 
of the German law and gave him a written authority to collect 
the roofing tiles in spite of it. Obviously this was the sensible 
thing to do and it was, in fact, being done in hundreds of 
instances all over the zone. At the same time, it made one wonder 
just where the German law stood. 

Wonder was turned into bafflement by the provisions of Mil. 
- Gov. Law No. 1, which ran as follows : 


€ ABROGATION OF NAZI LAW 


In order to eliminate from German law and. administration 
within the occupied territory the policies and doctrines of the 
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National Socialist Party, and to restore to the German people the 
rule of justice and equality before the law, it is hereby ordered : 


ARTICLE I 


1. The following fundamental Nazi laws enacted since 
January 80, 1988, together with all supplementary or subsidiary 
carrying out laws, decrees or regulations whatsoever are hereby 
deprived of effect within the occupied territory : 
(a) Law for Protection of National Symbols of May 19, 1988, 
RGB1 1/285. 

(b) Law against the creation of Political Parties of July 14, 
1933, RGB1 1/479. l 

(c) Law for securing the unity of Party and State of 
December 1, 1988, RGB1 1/1269. f 

(d) Law concerning insidious attacks against the State and 
the Party and for the Protection- of Party Uniform of 
December 20, 1988, RGB1 1/1016. 
(e) Reich Flag Law of September 15, 1985, RGB1 1/1145. 
(f) Hitler Youth Law of December 1, 1986, RGB1 1/998. 
(g) Law for Protection of German Blood and Honour of 
September 15, 1985, RGBI 1/1146. 

(h) Decree of the Führer concerning the Legal Status of the 
NSDAP of December 12, 1942, RGB1 1/788. 

(j) Reich Citizenship Law of September 15, 1985, RGBI 1/1146. 


2. Additional Nazi laws are and will be deprived of effect by 
Military Government for the purpose stated in the preamble. 


ARTICLE II 


General Suspending Clause 


3. No German law, however or whenever enacted or enunciated, 
shall be applied judicially or administratively within the occupied 
territory in any instance where such application would cause 
injustice or inequality, either (a) by favouring any person because 
of his connection with the National Socialist Party, its formations 
or affiliated or supervised organisations, or (b) by discriminating 
against any person by reason of his race, nationality, religious 
beliefs or opposition to the National Socialist Party or its doctrines.’ 


. It is reasonably plain from Article II of this Law that 
German law was not intended. to be treated as having been 
. repealed wholesale. It was equally plain from Article I that a 

‘certain body of German law was repealed. It was Clause 2 of 
Article I which gave rise to the problems. I was told by some- 
body who was present when this clause was drafted, that the 
words ‘are and’ which give it such a tantalising quality, were 
not in the original draft. When the draft was looked at, how- 
ever, by an American Legal Officer concerned, he said that it was 
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most misleading to say that additional Nazi laws would be 
repealed, since they were repealing them every day in the part of 
Germany which they had already occupied. Hence, the addition 
of the words ‘are and’ which led to furious and fascinating 
argument within the Legal Division in which I participated 
enthusiastically. 

Some said that Clause 2 merely meant that we were at liberty 
from time to time to publish lists of German laws, similar to the 
list set out in Clause 1, which would thereby be deprived of 
effect, but that until any particular law was so listed it would 
be assumed to remain in force. This construction was urged on 
the ground that if it were otherwise the Germans would never 
know where they were. I argued, on the contrary, that to read 
the clause in this way was to read it as though the words ‘ are 
and’ had never been inserted at all. According to my view, 
Clause 2 had to be read in conjunction with the preamble, and 
the effect was that any law which embodied ‘the policies and 
doctrines of the National Socialist Party’ was automatically 
deprived of effect, whether it had been brought to our notice and 
published in a black list, or not. The fact that the Germans 
might not know where they stood was less important than the 
fact that we ourselves positively did not know; we could not be 
expected to put a finger on every single provision of German law 
which embodied the policies and doctrines of the National Socialist 
State, and it was up to the Germans to help us by calling atten- 
tion to such provisions. This argument appeared to me to be 
reinforced by a Regulation made under Law No. 1 which was 
published in issue No. 8 of the Mil. Gov. Gazette. Part I of 
this Regulation set out a long list. of carrying-out Laws and 
Decrees supplementary to the specific laws listed in Clause 1. 
Part II listed more than a dozen other enactments, mainly directed 
against Jews, which did not fall under the specific heads of 
Clause 1. Part II was headed ‘Other enactments deprived of 
effect within the occupied territory under Law No. 1’, and in 
brackets underneath this heading was written the pregnant word, 
‘non-exhaustive’. This I took to be a clear statement of the 
proposition that any particular Law could not be said to be still 
in force merely because it was not named in this list. The 
exponents of the opposite view said that this merely meant that 
we reserved power to add to the list from time to time, to which 
I answered that since we had assumed supreme authority in the 
British Zone we could obviously repeal any German law we chose, 
whether it was a Nazi law or not, and that the interpretation 
suggested was, therefore, superfluous. 

This discussion, though amusing and sometimes heated, was 
in reality academic since, whoever was right in theory, we were 
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both partly right and partly wrong in practice. As I have men- 
tioned already, the K. Det. Commanders carried on their adminis- 
tration in disregard of the existing German law whenever they 
felt it necessary to disregard it, and this attitude went right up 
through the L/R Dets. and the P. Dets. to the main Headquarters 
of the Control Commission, where we did not hesitate to issue 
directives from time to time saying that this, that or the other 
German law must be regarded as ineffective if it stood in the way 
of what we thought right. 

It was all very confusing, however, since although the Legal 
Division was supposed to be the repository of all learning and 
wisdom on this subject, all sorts of things went on which the 
Legal Division knew nothing about until they had happened. 
Each of the other Divisions had made a study of the German law 
affecting its own particular department and each of them tended 
to have a number of German laws up its sleeve. For instance, 
although I cannot give chapter and verse for it at this distance 
of time, I remember that when there was some crisis in Schleswig- 
Holstein about the clearance of rubble, the Manpower Division 
fished out the Notdienstverordnung of 1988 whereby the Burger- 
meister was entitled to conscript the local population for forced 
labour for periods of three days at a time, and it was only months 
after this operation had been completed that the Legal Division 
heard anything about it. This sort of thing was exceedingly 
common and it was at times difficult not to suspect that the other 
Divisions were deliberately keeping the Legal Division in the dark 
about what they were doing because they knew that if they let 
us know we should say that it was-illegal. The principal example 
of this technique which came to my notice was the use by other 
Divisions of the German system of Administrative Fines. 

This system appeared to me to exemplify in the most striking 
manner the difference between the German and British methods 
of administration. Although the distinction is showing signs of 
breaking down today, English law in the past.has always distin- 
quished sharply between the executive and the judicial functions 
of government. The function which administers the law is seldom 
the same as that which makes it or imposes penalties for the breach 
of it. Take, for instance, the police. It is their business to pre- 
vent and detect crime but it is for the courts to try and punish 
the offenders. Similarly, the inspectors appointed under the 
Factory Acts and Public Health Acts have to see that regulations 
are complied with, but where they find breaches of the regula- 
tions their function is limited to bringing the offending parties 
before the Courts of Justice. German practice had hitherto been 
quite different. It is common knowledge, for instance, that the 
police used formerly to enjoy the power of fining offenders against 
traffic regulations at the moment the offence was committed. 
This is only a minor but familiar instance. In almost every field 
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of German administration one found that the officials whose duty 
it was to administer the law also enjoyed the power of punishing 
persons whom they considered to: have offended against it. 
Thus, the Inspector of Taxes was entitled under the Reichs- 
abgabeordnung to impose a fine, and even imprisonment up to 
four weeks, upon a taxpayer who failed to make proper returns 
or to disclose his accounts. In like manner a manager of @ 
Labour Exchange could impose fines upon persons who failed to 
register. One of the most important instances was supplied by 
the Wirtschaftsverbinde or Marketing Associations which regulated 
the distribution of agricultural products. These Associations had 
made many thousands of regulations on such subjects as the grain 
quotas to be delivered up by farmers and for breach of these 
regulations the farmer might be heavily fined (fines of ten 
thousand Rms. were not uncommon) on the mere ipse diait of 
-an official of the appropriate Association. 

Before the Nazi regime provision was made in a good many, 
but by no means all, instances of administrative fining for an 
appeal by the party fined to some more or less impartial tribunal. 
These tribunals, however, were watered down practically to 
dissolution by Nazi legislation. It was, after all, the essence of 
the Führer Prinzip that in any particular field one man had the 
power to give orders and that his orders had to be obeyed, and 
it was obviously inconsistent with this principle that the matter 
should be argued about before Appeal Committees or Boards of 
Review. 

It fell to my lot to lead the attack of the Legal Division upon 
the whole system of Administrative Fines. The trouble started 
with Proclamation No. 3 of the Control Council on ‘ Fundamental 
Principles of Judicial Reform’. This Proclamation, which was 
largely ideological hot air, laid down certain resounding maxims 
such as Equality before the Law, Judicial Independence and 50 
on. Being one of the earliest instances in which the Control 
Council had succeeded in agreeing about anything, it was given 
considerable publicity even in the British press, but in fact it had 
little practical effect except in one important particular. It pro- 
vided, among other things, that ‘no person shall be deprived of 
life, liberty, or property without due process of law’. This 
classic phrase, which was, no doubt, introduced by the Americans 
out of a sort of feeling of home-sickness, caused me endless 
trouble. It was pointed out that the German system of imposing 
administrative fines was inconsistent with it and I was ordered to 
clean up every field of German law in which this practice existed. 
I met with the most violent opposition from other divisions of 
the Control Commission and particularly from Food and Agri- 
culture. If I had had their job I should have sympathised with 
them. The production and distribution of food was, and still is, 
the most important subject in the British Zone. The farmers and 
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country people, who in my time at any rate were exceedingly 
well fed, were reluctant to deliver the quotas which were required 
for the sustenance of the industrial population of the towns. The 
only way in which they could be made to do so was through a 
system of rigorous inspection and savage penalties. For this 
process the Food and Agriculture Division found ready to their 
hands the system of Administrative Fines to which the Germans 
were already well accustomed and which produced quick results. 
Quite naturally they disliked the intervention of the Legal Division 
with proposals: for establishing (or re-establishing) an appeal 
machinery which was bound to make the system more cumbrous 
and uncertain. In this antagonism they were abetted by the . 
Germans themselves, who positively liked the system of Adminis- 
trative Fines, if only for the reason that it took place without any 
publicity and that a person who had been guilty of, for instance, 
black marketing transactions, was quite happy to take his punish- 
ment in the form of a substantial fine against which there was no 
appeal, rather than to have his misdemeanour made public in 
the Courts or Administrative Tribunals. 
By the summer of 1946 the battle between the Legal and other 
“Divisions of the Control Commission over Administrative Fines 
was in full swing and, on paper at any rate, Legal had scored a 
series of tactical successes. All the other Divisions had been 
induced to sign on the dotted line and had promised to take steps 
to see that satisfactory Appeal Tribunals would be constituted. 
In fact, however, very few of them had done much about it and 
wherever I made any close inquiry in any particular field, whether 
- it was Food and Agriculture- or Social Insurance, I found that 
performance had scarcely begun to compete with promise. 
Another matter which was a perpetual headache to me was 
the question of what law-making powers were enjoyed by German 
authorities at different levels. The theoretical consequences of the 
assumption of supreme authority by the Commander-in-Chief and 
of his delegation of that authority to subordinate officers 
(including, for instance, the K. Det. Commanders and myself) had 
never in my time been faced in a practical manner. I do not 
suggest that this. was anyone’s fault. There was simply not the 
time or the staff to face them. The only practicable method of 
conducting Military Government was to appoint Germans who were ` 
considered to be trustworthy to the key administrative positions 
and tell them to get on with the job subject to such guidance as 
they received from us. Since they knew exactly how the German 
administrative machine worked and we did not, they were always 
about two jumps ahead of us and by the time we caught up with 
them it was often too late to put things right. Let me explain 
further. As I have already mentioned, the K. Det. Commanders 
worked through the Burgermeisters whom they had appointed. 
Similarly, the L/R Det. Commanders worked through the 
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Regierungsprasidenten, and the P. Det. Commanders through the 
Oberprisidenten. ‘The Oberpriasidenten, for the greater part of 
my time in Germany, were the highest German administrative 
authorities. If close attention had been paid to legal theory there 
would, I suppose, have been in the first place, a precise directive 
setting out what legal powers the Commander-in-Chief had 
delegated to the P. Det. Commanders, and in the second place, 
there would have been for each Province some precise statement 
showing the extent to which the P. Det: Commander had 
delegated his authority to the Oberprisident. However, no such ` 
instruments of delegation existed. The nearest thing I ever saw 
to one was a statement published by the P. Det. Commander in 
_ the Mitteilungs-und-Verordnungsblatt of one of the Oberpriisidenten 
in December; 1945. The Mitteilungs-und-Verordnungsblatt was an 
official German publication in. which the Oberprisident gave notice 
‘to the German people of new decrees, orders and legislation in the 
different Provinces. In the particular issue to which I am referring, 
which was the first issue to be made since the establishment of 
- Mil. Gov., the P. Det. Commander announced that he had 
authorised its publication in order that the local population might 
. be ‘informed ‘of the important orders and decrees which are 
issued by the Provincial Administration on my orders’. The 
same issue contained a Verordnung signed by the Oberprisident 
about the rationing of industrial goods. One of the clauses of this 
Verordnung conferred upon the Oberprasident the right to inflict 
penalties at his own discretion. It was some time before this was 
brought to the notice of the P. Det. Commander by his legal 
staff, with the result that in February of 1946 the P. Det. Com- 
mander informed the Oberprisident that the provisions of this 
clause were to be suspended, since by including it in his Verordnung 
the Oberprisident had exceeded the authority which had been 
delegated to him. 
This incident was only an E symptom of the trouble 
which was to blow up a little later when the Oberpräsident asked 
a number of searching questions as to what the extent of his 
delegated authority was. These questions were referred by the 
P. Det. to Legal Division Headquarters who were quite unable 
to answer them, except by saying that the P. Det. must be 
presumed to know what were the powers they had delegated to 
‘their Oberprasident and that it was for them to tell Legal 
Division the answer and not vice versa. I drafted this reply 
myself and was conscious at the time that, although in theory it 
was the only possible reply, in practice it was rather a scurvy 
trick, since the question raised by the Oberprasident showed that 
the whole constitutional position needed a very close examination. 
In discussing the subject with authorities at other P. Dets. in the 
zone I found that nobody really knew, or had ever defined, what 
the powers of the Oberprasident- were but that there was a general 
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unwritten understanding that he enjoyed the same powers as he 
had before the occupation, subject, no doubt, to the overriding 
power of veto by Mil. Gov. Even this understanding becomes 
much more like a misunderstanding when one looks at it closely, 
since before the Nazi regime the position of the Oberprasident was 
that of the local representative in the Province of the Reich 
‘Government for the purpose of national administration only. 
Affairs of local self-government, on the other hand, were under 
the direction of the Landeshauptmann. The Nazis, however, 
extended the powers of the Oberprasident to cover both fields and 
down-graded the Landeshauptmann to the position of a mere 
deputy for the Oberprisident in matters of local self-government. 
If, therefore, it was suggested that the Oberprasident was impliedly 
(and subject to Mil. Gov. veto) in possession of his former legis- 
lative powers, it was necessary to make up one’s mind whether 
‘one meant the powers which he enjoyed before the Nazi regime 
or the powers which he enjoyed under it. And nobody in Mil. 
Gov. had done this. f E 
But it looked as though the Oberpräsidenten had been thinking 
about it. The one who asked the questions I have mentioned ° 
elaborated the theme at some length. The occasion of his inquiry 
was Zone Policy Instruction No. 14 which had recently been issued. 
The object of this Instruction was to lay down the procedure for 
initiating legislative proposals and to differentiate between the 
areas of competence of the Oberprisident, the highest German 
administrative authority, and the Oberlandesgerichtsprasident, the 
. highest German judicial authority. Strictly legal subjects, such as 
the composition of the courts, fell within the province of the latter.’ 
- Administrative subjects, such as housing and rationing, fell within 
the province of the former. The Instruction pointed out that 
proposals for legislation must only be initiated by the authority 
within whose competence they lay. However, the Oberprisident 
seized on the word ‘ legislation ’ and asked what it meant. Just as 
English law has its Acts of Parliament, Orders in Council, municipal 
by-laws, etc., so there were formerly in Germany different grades 
and kinds of legislative pronouncements. The most important and 
- respectable of these was the Gesetz—a full-blown law passed by the 
Reichstag or by one of the Land legislatures. But German law 
always went much further even than English law in providing for 
the making of regulations to carry out the provisions of the law. 
Such regulations generally appeared in the form of a Verordnung, 
but might also be published under other names, such us Erlass, 
Bekanntmachung or Bestimmung. A Gesetz nearly always ended 
up with a section giving power to some Minister (often the Minister 
des Innern) to issue decrees or regulations for the purpose of 
carrying out the law. Much less attention seems to have been paid 
in Germany than in England to the doctrine of ultra vires. Indeed, 
the Gesetz often provided that the Erlass or Verordnung of the 
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Minister might vary or depart from the provisions of the Gesetz 
‘if the intention to do so is clearly expressed’. The distinction, 
therefore, between a Gesetz and a Verordnung or an Erlass was 
never very sharp, and it was blurred almost out of recognition 
after the collapse of Parliamentary procedure under the Nazi regime. 
An Erlass of the Führer carried just as much authority as any 
Gesetz. During the latter years of the Nazi regime the Führer and 
the Reich Ministers legislated very much as the spirit moved them 
by the issue of Ordinances and Decrees. ‘Their authority to do so 
was not challenged, and for practical purposes it made no difference 
under what name a particular piece of legislation appeared. (The 
foregoing account, which is written from memory, may not be 
accurate in all details, but is, broadly speaking, correct.) 

When it came to dealing with Military Government, however, 
German officials were apt to be technical. In inquiring what was 
meant by ‘legislation ° in ZPI No. 14, the Oberpriasident intimated 
that he did not regard anything less than a Gesetz as legislation in 
the strict sense. The Minister des Innern, as the highest admin- 
istrative authority under the Fuhrer, had issued all manner of 
Ordinances and Decrees; but these were not ‘ legislation’. Since 
the occupation the Minister des Innern had disappeared and, by 
appointment of Military Government, the highest administrative 
authority in any given area was now the Oberprisident. He 
assumed that the mantle of the Minister des Innern had thus fallen 
upon his shoulders, and that an Instruction as to the manner in 
which ‘ legislation ’? was to be initiated did not affect his power to 
issue a Verordnung or an Erlass. 

Whether the Oberpraésident was genuinely in doubt or whether 
he was merely trying to bamboozle Military Government is perhaps 
uncertain. We instructed the P. Dets. to tell him that any 
pronouncement which was intended to have binding force was 
regarded as ‘ legislation °, but in practice this ruling did not make 
very much difference since, as already mentioned, the Ober- 
prisidenten were always a couple of jumps ahead of Military 
Government. The Regierungsprésidenten were probably even 
further ahead since they were one degree further removed from the 
centre of control, and it was that much more difficult to discover 
what they were doing. On one occasion I found out, quite by 
accident, that the Regierungsprisident of Düsseldorf had issued a 
decree regulating the hours of opening of chemists’ shops. Whether 
this was of great moment or not I do not know, although one could 
imagine that it might assume great importance in the event of an 
outbreak of epidemic disease. From the formal point of view, 
however, it was intriguing since his decree did not even purport 
to have been issued with the approval of Mil. Gov., but was 
expressed to be authorised by a Verordnung of December 21, 
1989, and a Runderlass of the Minister des Innern of August 22, 
1941. What authority the Regierungsprasident had to issue such 
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_ decrees since the occupation was entirely unclear. Another instance 
came to notice in Westfalen, where one of the Regierungspräsidenten 
issued (almost certainly without the authority of Mil. Gov.) a ` 
Zahlungsverbot addressed to a bank and freezing the banking 
account of a person against whom the administrative authorities 
were alleged to have a claim. This might easily have been argued 
to be an infringement of the ‘due process’ clause in ,Control 
Council Proclamation No. 3. 

Decrees and notices of this sort were published in the Mitteilungs- 
und-Verordnungsblatt of the Oberprasident, and I discovered to my 
alarm in the course of a visit to one of the P. Dets. that although 
copies of this publication were available by the hundred to the 
German population, only about four copies were supplied to 
Mil. Gov. headquarters, and not one of these ever reached the 
Legal Officer. At the headquarters of the Legal Division itself we 
never saw any of them at all. 

-So much for the outpouring of new law which proceeded, more 
or less behind our backs, from German sources of doubtful authority. 
As to the pre-existing German law, I always maintained that, while 
it was for the German courts to interpret and apply it, it was for 
Mil. Gov. to determine as a matter of policy whether any particular 
law should be regarded as being still in force. It was part of 
my duty to re-establish the Verwaltungsgerichte or administrative 
courts, and with this question of policy in mind I imposed a limit 
on their jurisdiction which read as follows :— 

‘(1) If and whenever the hearing of a case involves the 
consideration 

(a) of any Law of the Reich or Land made before the 
8th May, 1945, or 
(b) of any act, order or direction done or given in 
pursuance of purported pursuance of any such 
Law, 
and it appears doubtful whether, having regard to the 
proclaimed policies of Military Government or to the 
provisions of Military Government Law No. 1, such Law 
or any particular provision thereof is to be considered as 
remaining in force, or such act, order or direction as 
having been validly done or given, the Court shall hear 
the case fully but shall not decide the same or deliver any 
judgment thereon except as provided hereunder. 

(2) In any such case the Court on the conclusion of the hearing 
shall in lieu of judgment or decision render a report to 
Military Government setting out : 

(a) the facts of the case, 

(b) the law which, in the opinion of the Court is 
relevant thereto, and 

(c) the reasons why it appears doubtful to the Court 
whether such Law or any, particular provision 
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p thereof is to be considered as remaining in force 
or whether such act, order or direction was validly 

done or given. l 
(8) On consideration of such 'report-Military Government will 
‘send to the Court a written notification stating whether or 
to what extent or subject to what amendments such Law 
is to be considered as remaining in force, or such act, order 
~ or direction as having been validly done or given, and 
the Court will thereupon give such judgment or decision 
on the case before it as may be consistent with such 

_ notification.” 

For a long time I regarded this- clause as a masterpiece of 
draftsmanship and as a brilliant solution of the problem presented 
by Clause 2 of Mil. Gov. Law No. 1. The idea of it was to make 
sure, on the one hand, that Mil. Gov. had the last word in deciding, 
as a matter of policy, whether any particular law was to be deemed 
_as remaining in force and, on the other hand, that it was the 
. Germans who did all the research work necessary to enable such a 
decision to be given. This clause was, therefore, applied wherever 
- the Verwaltungsgerichte were constituted throughout the zone. It 
proved a complete failure. Never yet (as I am informed), and 
certainly never in my day, Was any report of the kind envisaged 
made-to Mil. Gov. by any of the courts. I think there were three 

reasons for this failure. : 
In the first place, this clause proved almost untranslatable 
into German. A number of attempts were made in Germany to 
- produce a translation but they were all unsuccéssful and the final 
German version was made in London. I made a practice of going 
through . this. version with the German lawyer who was to be 
designated as the Prasident of any court which I proposed to set up, 
and. of satisfying myself that he understood it before going further. 
At a later stage it generally turned out that he had not understood 
it after all. On the whole this is not surprising since German and 
_ English lawyers are trained in different schools of thought and 
express themselves in an entirely different idiom. It constantly 
happened in connection with all sorts of subjects that .translations 
of legal documents were misunderstood by one side or the other. 
- The second disadvantage of my clause was that it pre-supposed 
the existence of litigation before it came into play, and as a 
matter of fact, the Germans were not interested in litigation in 
the least. The subjects of interest which dwarfed all others were 
food, clothing and shelter. I had an interesting example of this 
_ in Berlin. Largely owing to the quadripartite administration of 
‘the city and to the behaviour of our Russian allies in particular, 
‘it was realised at an early stage that all kinds of legal irregularities 
were going on and for this reason it was thought desirable to 
establish: a Verwaltungsgericht in the British sector of Berlin 
without delay. We aenually cere par ped: it in December, 1945 in 
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the commodious building of the Reichsverwaltungsgericht which 
happened to be in our sector and was only somewhat bomb damaged. 
About the end of January, 1946, I went to Berlin to inquire how 
the court was getting on with its business. I found that it had 
practically none—four or five plaints only having been filed in spite 
of the pomp and publicity which had been laid on for the opening 
ceremony. I discussed the situation with the Präsident and one 
of the judges in a room in the court building. Considering that 
it was mid-winter it was a surprisingly mild day, but the building, 
which had not been heated since the capture of Berlin by the 
Russians, was as cold as a refrigerator. We sat in our overcoats 
until we could take it no longer and then went out into the street 
where it was at least ten degrees warmer. Later on the same day 
I discussed the question with a highly intelligent and co-operative 
German legal expert who was advising the Americans. He said, 
‘ Whatever you do, don’t heat that building. If you do, the court 
will be flooded with litigation—people will simply go there to get 
warm’. However, I did manage to get the building heated and the 
result was precisely what he said. Within a few months the court 
was in arrear with its work to the extent of about one hundred 
and fifty cases. ; 

But I do not believe that difficulties of translation and the 
necessity for keeping warm were the only reasons for the failure of 
my clause. I strongly suspect that German officials in general and 
the Oberpräsidenten in particular took care to ignore it. There 
is no doubt at all that cases arose which fell within it. There was 
the case, for instance, of the typewriter in Hamburg. Under the 
Reichsleistungsgesetz, certain German public authorities had power 
to requisition movable or immovable property for their own 
purposes. There is no doubt that this Gesetz was passed primarily 
for the benefit of the Wehrmacht and was mainly used for military 
requisitioning. Since the Wehrmacht had been abolished and all 
forms of militarism discountenanced by Mil. Gov., it was arguable 
that the Reichsleistungsgesetz must be deemed to have been 
repealed. On the other hand, the language of the Gesetz was 
wide-enough to cover, and had in fact been used to a limited extent 
to cover, requisitioning by civil authorities. It was consequently - 
arguable that to this limited extent it remained in force. When, 
therefore, a plaint was filed in the Hamburg Verwaltungsgericht 
objecting to the requisitioning of a typewriter by some local 
government official, the case should clearly have been dealt with 
as provided by my clause. However, no reference to Mil. Gov. 
was ever made by the court and how the case was decided I 
do not now remember. This was not an, isolated instance 
because the continued validity of the Reichsleistungsgesetz had 
become quite a vexed question in German and British legal circles. 
By the summer of 1946 the argument had spread all over the zone 
with the result that in some places the Gesetz was considered to 
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be in force and-in others not. : When I went down to see how the 
Präsident of the Verwaltungsgerichte for North Rhine Province 
was getting on, I discovered that the question had already come 
to his notice. Instead of referring it to Mil. Gov. he had referred 
it to the Oberpriisident and he blandly informed me that the latter 
had ruled that the Reichsleistungsgesetz was still in force. He 
added by way of explanation, ‘ You will understand that nowadays 
the Oberprisident has become our Gesetzgeber”. (I was interested 
to learn at the same time that the Oberprisident had also ruled that 
the Notdienstverordnung was no longer in force although, as already 
mentioned, it had been applied in Schleswig-Holstein with the 
approval of the Manpower Division some months previously.) 

Yet another problem which remained unsolved to the end of my 
time in Germany was the question how far British military officers 
were bound by German law. By this I do not mean to what extent 
they were subject to German law but rather how far they were 
entitled to insist upon Germans disregarding it, as in the case of the 
roofing tiles which I have already mentioned. There is no doubt, 
as a matter of practice, that so long as military operations were 
continuing in Germany all Germans regarded a command given by a 
British military officer as having the force of law. But as the 
conditions of the occupation became more settled and more stereo- 
typed ‘this proposition began to be called in question. If the 
Commander of a K. Det. ordered the Burgermeister to do something 
it was probably no answer for the latter to say that that something 
would be a contravention of existing German law since the K. Det. 
Commander would say that it was for him to decide to what extent 
such German law was to be followed. But suppose that the German 
law invoked by the Burgermeister had been specifically confirmed 
in its validity by an official pronouncement of Mil. Gov. or even 
of the Control Council, was it still open in such a case for a British 
officer to order a German official to disregard the law? I dare say 
that an answer to this question can be found in the books on 
international law but the fact remains that nobody seemed to know 
the answer and it is certain that British officers in uniform were 
among the sources of law (and at the same time of embarrassment 
and confusion) up to the time when I left Germany. 

So far I have said very little about the highest of all sources of 
law, . namely the Control Council itself. I have dealt with this 
subject at some length elsewhere (see the National Review, March, 
1947) and will not go over the same ground again. One may 
summarise the matter under a few heads. In the first place the 
Control Council was an extremely uncertain source of law. It 
could make no Jaw without the unanimous agreement of its four 
members. I need not enlarge upon the difficulty of getting the 
British, French, Americans and Russians to agree together about 

. anything. `The general result of this situation was either that the 
ultimate pronouncement of the Control Council was of such a vague 
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character as to be without any practical effect or that the issue of- 
such a pronouncement came too late to be of any significance. 
Sometimes one got both results together. It was extraordinarily 


` difficult to arrive at an agreed text in English, French and Russian - 


of any pronouncement even when the subject matter of the text was 
of no importance at all. When it was important agreement became 
almost impossible. As an example of the technique of quadripartite 
legislation I may mention the law relating to the re-opening of the 
Verwaltungsgerichte. The question of passing a Control Council 
law on this subject was first mooted in Berlin in September, 1945, 
but the Russians were completely uninterested, and it would have 
saved a lot of trouble if no attempt to interest them had ever been 
made. However, after intermittant discussions over a period of 
months they became somewhat interested and anxious to understand 
the subject. The process of understanding occupied a further period 
of months at the end of which the Russians decided to disagree with 
the other allies on the question whether it was desirable to 
re-establish the Verwaltungsgerichte, or not. After a good deal of 
argument in Berlin we agreed to differ and I drafted a text of a 
Control Council law which provided for the re-establishment of the 
Verwaltungsgerichte but left their jurisdiction and procedure to the 
determination of the Commanders-in-Chief in their respective zones. 
In other words, it committed nobody to anything and indeed it 
was quite unrealistic at the time of its drafting since the French 
. had already opened two Verwaltungsgerichte in their own zone and 
I opened several in our zone within the next few weeks. The draft 
did ‘not emerge as a fully-fledged Control Council law until Octo- 
ber 10, 1946. (It is Control Council Law No. 36.) By this time 
we had established and opened the Verwaltungsgerichte throughout 
the zone and the Control Council law had, therefore, no more than 
a token effect. 

Control Council legislation was also uncertain in the sense that 
_ the jurisdiction of the Control Council had never been defined any 


more precisely than in the Agreement on Control Machinery which. ` 


provided that it should have authority ‘in matters affecting 
Germany as a whole’. Since the Russians have refused to lift the 
Iron Curtain it is arguable that nothing affects Germany as a whole, 
but even during the first year when we were still hoping for some 
degree of unified administration no one ever ventured to lay down © 
what did or did not fall within these words. There were, of course, 
certain subjects such as de-Nazification and the disbanding of the 
German armed forces which were obviously of quadripartite concern 
and were handled in Berlin. Financial questions also, such as the | 
rate of income tax, were considered to be matters for the Control 
Council rather than for the zonal authorities, but many aspects of 
reconstruction and administration could be dealt with more con- 
veniently in the zone than in Berlin and those of us-who worked 
in the zone were constantly hoping and praying that the subjects 
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we were concerned with would-not be taken up at Control Council 
‘level, which at the best would mean months of delay and at the 
“worst would involve making compromises with the Russians on 
matters about which our own views were perfectly clear. The 
question whether any particular subject therefore, came to be 
.treated as one ‘affecting Germany as a whole’ seemed often to 
depend on the mere accident that the subject happened to be 
‘mentioned at some four-handed meeting in Berlin and was con- 
sidered by those present as being of wide importance. Certainly, 
` -a perusal of the laws published by the Control Council does not 
` reveal any basic principle for deciding what subjects do and what 
do not affect Germany as a whole. For instance, the reorganisation 
by the Americans of their own zone into three Länder, which took 
place at an early stage, was never questioned as being a matter 
on which they ought first to have consulted with the Allies. On the 
_ other hand.I did hear a rumour just before I left that the amalgama- 
tion of North Rhine Province and Westfalen into one Land which 
we then had in contemplation was regarded by the Russians as a 
- matter which ought to be submitted to quadripartite discussion. 
One would have thought that the rationing of electricity and gas 
was essentially a zonal matter. Nevertheless, the Control Council 
dealt with it by Law No. 7 although, like so many other Control 
Council laws, the_effect of this law was to authorise each zone Com- 
mander to issue such regulations as he thought best, which of course 
would have happened whether Law No. 7 had been passed or not. 
Law No. 18, on the other hand, dealt`in the most elaborate and 
detailed manner with the housing problem. This-again might have 
been considered as a problem which could only be tackled (as, in 
fact, it had to be) on a local basis. Nevertheless, Law No. 18 
laid down intricate procedures which very much tied the hands of 
those who were responsible for housing in the zones and were by 
no means éasy to work according to the strict letter of the law. = 

As it turned out, therefore, in practice the Control Council as 

`a source of law in the British Zone was less important than might 
have been expected. In cases where it was important it often 
`` proved highly embarrassing to the British officials who had to 
` carry out its decisions. Their reaction was generally to go and 
discuss with the German authorities the best means of implementing 
them and the net result was to add something further to the already 
ill-defined area within which the Germans had been given, or had 
assumed, authority to legislate for themselves.’ 

It will be seen, therefore, that the state of law in the British 
Zone is now quite inscrutable. There is an almost limitless field, 
. unless one prefers to call it a jungle, open for exploration by anyone 
- who has the knowledge, the enthusiasm and the leisure to seek out 

‘and pinpoint the sources of law which are now active. I believe 
that such a person is needed, but’ where is he to be found and 
who is going to pay him? = © C. P. Harvey. 


REPORTS OF COMMITTEES 


PARLIAMENTARY PRIVILEGE: ALLIGHAN AND WALKDEN CASES 


The Allighan Case. 
Mr. Atticuan, M.P., wrote an article in the World’s Press News 
asserting that private and confidential information as to what 
took place at Parliamentary party meetings was conveyed by 
Members of Parliament present at such meetings to newspapers; 
that one way such information was obtained was in return for 
consideration ‘paid by newspapers in the form of a retaining fee, 
ad hoc payment or payment in kind by personal publicity; and 
that another way was to obtain such information from Members 
under the influence of intoxicating drinks paid for by news- 
papers’ representatives. The matter was referred to the Com- 
mittee of Privileges (1947, H. C. Pap. 188), who found there was 
no evidence to justify the general charges. Two exceptional cases 
were those of Mr. Allighan himself, who had been selling reports 
of inter alia private party meetings to the Evening Standard for 
£80 a week, and Mr. Walkden, whose case is discussed below. 
The Committee of Privileges described the Allighan case as 
one of great seriousness, and also of much difficulty from the 
point of view of the law and custom of Parliament. They 
pointed out that Parliament has no right to extend its privileges 
beyond those already recognised, though absence of an exact 
precedent does not in itself show that a particular matter does 
not come within some recognised principle of Parliamentary 
privilege; and that the right to punish for contempt is not 
restricted to cases where some actual privilege has been infringed. 
The House has a long-recognised right to punish as a contempt 
of Parliament the publication of imputations reflecting on the 
dignity of the House or of any Member in his capacity as such. 
The novelty of this case was that the statements referred 
mainly to private meetings, the practice of holding which has 
become well established and, in the words of the Committee, 
‘must now be taken to form a normal and everyday incident of 
Parliamentary procedure without which the business of Parliament 
could not conveniently be conducted’. Attendance at meetings 
held within the precincts during a Parliamentary session is 
normally confined to Members as such. The Committee’s con- 
clusion on this point was that ‘attendance of Members at a 
private party meeting held in the precincts of the Palace of West- 
minster during the Parliamentary session, to discuss Parliamentary 
matters connected with the current or future proceedings of 
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Parliament, is attendance in their capacity’ of Members of 
Parliament ’, though not all the priviléges which are attached to 
the transactions of Parliament as a whole are attracted to such 
meetings. It followed that an unfounded imputation in regard to 
such meetings involved an affront to the House as such, and that 
an allegation such as that contained in the article complained of 
was a serious contempt. The truth of such statements is no 
defence, unless they are made for the purpose of calling attention 
to an existing abuse so that it can be remedied. After some 
hesitation the Committee reached the conclusion that the publica- 
tion of information about secret meetings of his party by a 
Member involves a gross breach of confidence but is not in itself 
a breach of privilege; but that the making or acceptance of pay- 
ment for disclosure by a Member of what takes place at such 
meeting is in the nature of bribery of a Member in relation to his 
Parliamentary work and: is a breach of the privileges of the House. 
The Committee concluded that (i) the publication of the 
general charges by Mr. Allighan constituted ‘a grave contempt’; 
(ii) the evasive and contradictory nature of Mr. Allighan’s 
yevidence, and his indication that he considered his duty as a 
J jovienanst to take precedence over his duty as a Member, amounted 
j to ‘an aggravated contempt of the House’ and ‘a gross breach 
' of privilege’; and (iii) Mr. Heighway, the editor and publisher of 
the article, should be reprimanded. 
The House, in the debate on the Committee’s Report (443 
H. C. Deb., 5 s., 1096-1200), did not agree that a breach of 
privilege was involved, but unanimously resolved that (i) in 
writing the article Mr. Allighan was guilty of ‘a gross con- 
tempt’ of the House, and (ii) in persistently misleading the 
Committee Mr. Allighan had committed ‘a grave contempt’ of 
the House. A third motion that Mr. Allighan, in corruptly 
accepting payment for disclosure of information about matters to 
be proceeded with in Parliament obtained from other Members 
under the obligation of secrecy, was guilty of ‘dishonourable 
- conduct’ deserving of severe punishment as tending to destroy 
mutual confidence among Members and to lower the House in the 
estimation of the people, was carried by a majority on a free vote. 
The opponents of the motion argued that the House had no power 
to punish a Member for conduct which, though highly dishonour- 
able, was neither a breach of privilege nor a contempt of the 
House. Against the fourth motion, that Mr. Allighan for his 
gross contempts and his misconduct should be reprimanded by 
7 the Speaker and suspended from the service of the House for 
six months, an amendment was carried by a majority on a free 
vote’that he should be expelled from the House. The purpose of 
expulsion is remedial rather than disciplinary; as May says, it is 
€ not so much to punish members as to rid the House of persons who 
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` are unfit for riembership * tath ed., p. 104). “This leaves it open 
to the constituency to return him again if he seeks re-election, though-~ 


` the House would not be bound to allow him to sit if he were re- 


elected. 
` Mr. Heighway,; the editor and publisher of the article, after 


~ apologising to the House, was found guilty of .a gross contempt and . 


` formally reprimanded by the Speaker. 


S The Walkden. Cave. n ne R ar 


In investigating the general charges against members made by. 


> Mr. Allighan, the Committee of Privileges were informed by Mr. 
` Schofield (editor) and Mr. Dobson (lobby correspondent) that the 


‘Evening News had received a detailed account of a meeting ‘of the — 


` Parliamentary Labour Party from a Member of Parliament to whom 
-.the paper made a weekly. payment in return for information on 


-political-and industrial matters. They declined to disclose the name ` 
- of the Member without his permission, which he ‘refused to give. 


_-Mr. Walkden later informed the House-that he was that- Member. 


The matter was then referred to the Committee of Privileges, 


: who-considered that Mr.-Walkden received the weekly payment from’ 


‘the Evening News inter alia for information about . matters which ` 
had come to his knowledge in confidence as a Member, and that he 
should have put his duty as a Member before any question of - 


`- journalistic etiquette and should have disclosed his position as soon 


` as the matter first arose. The Committee had already indicated in ` 


_. their Report: on the Allighan case that they regarded transactions 
`. of this kind as being in the nature of bribery. They therefore -. 


- concluded that ‘although Mr. Walkden thought fit to betray. the © 
secrets of his party meeting for a relatively small sum, he has been 
‘guilty of a breach of Privilege’. A minority of the Committee held | 


" . :that he had merely committed a breach of confidence. 


The House, -having differed from the view of the Committee in — 
the Allighan case as to the status of party meetings, resolved that 
Mr. Walkden, in corruptly accepting payment for the disclosure: . 

. of information about matters to be proceeded with in Parliament 
-obtained from other members under the obligation of secrecy, was ~ 
guilty of ‘ dishonourable conduct’. The terms of the motion, and: 
‘the arguments of. its opponents, were similar to those in the third . 


-~ motion concerning Mr. Allighan. Mr. Walkden was then formally `: 
_ reprimanded by the Speaker (448 H. C. Deb., s. 5, 1200—1281).. 


-Mr. Schofield and Mr. Dobson, of the Evening News, had already, 
-two months before, been summoned to the Bar of the House and 
had apologised for contempt ‘of the House in refusing to answer the 
Committee of Privileges when asked to disclose the name of the . 

i Member from whom. they obtained information. ` No further action 


` -- "was taken against them. ‘ There seems little justification for the 


+ objection expressed by learned correspondents in- The Times to the 
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summoning of these journalists to the Bar of the House before the 
principal matter had been discussed in the House, even though it 
turned out that the House did not regard Parliamentary party 
meetings as covered by privilege in the strict sense. 


Several weeks after the debate on the Allighan and Walkden 
Cases, the House passed a resolution in the following form :— 
‘That, if in any case hereafter a member shall have been found 
guilty by this House of corruptly accepting payment for the dis- 
closure and publication of confidential information about matters to 
be proceeded with in Parliament, any person responsible for offering 
such payment shall incur the grave displeasure of this House; and 
this House will take such action as it may, in the circumstances, 
think fit’ (445 H.C.Deb., 5s. 1095-1159). In its original form, the 
motion stated that if such person was the representative of a news- 
paper or press agency, he and any other representative of that 
- newspaper or press agency might be excluded from the precincts of 
the House until the House should otherwise determine; but the 
wider language was substituted as objection was raised to the specific 
reference to the press. The motion as passed was said to be 
declaratory, its purpose being to give formal notice that any persons 
who assisted in this way in the ruin or damage of a Member’s public 
cause should not expect themselves to go scot free. 


O. Hoop Purs. 


STATUTES 
THE FINANCE ACT, 1947, AND THE FINANCE (NO. 2) ACT, 1947 


Peruars the most striking feature of the first Finance Act of 1947 
is its inordinate length—well over one hundred pages—due, it is 
true, in part to the complexity of the subject-matter but attribu- 
table in part, it is feared, to the unfortunate tendency in recent 
years for the parliamentary draftsman to express in detailed words 
involved mathematical formulae and also to make his clauses fool- 
proof against the ingenuity of the ‘tax evasion’ expert, be he 
lawyer or accountant. 

The most noteworthy alteration in the Customs and Excise 
provisions was a huge increase in the tobacco duty, though the 
Chancellor yielded to parliamentary pressure in giving relief to 
old-age pensioners for their own ‘smokes’ (section 8). The 
Treasury was given power to make orders heavily taxing imported 
films (section 7), thereby relieving the drain on our dollar supply, 
while there were minor alterations in the purchase tax provisions. 

In the realm of income tax we may note increases in the earned 
income relief, to one-sixth with a maximum allowance of £250, 
and of the child allowance, which was restored to its pre-war level 
of £60; the effect of these reliefs should be to exempt about half a 
million persons from the tax this year. The remainder of the post- 
war credits were released to elderly people (section 16) but perhaps 
the most important change under this head was the new code 
(sections 19-28) relating to retirement and other benefits for 
directors and employees. These sections were the result of certain 
‘tax-evasion ’? schemes by which corporate bodies had provided 
‘retirement ’ benefits for their directors, etc., which were not in 
the nature of true superannuation but consisted, in one form or 
another, of non-taxable lump sum payments. Very broadly this 
code prescribes that annual payments—or the annual equivalent of 
lump sum payments—made by the company shall be treated as 
income of the employee chargeable under Schedule E. Statutory 
and certain other ‘approved superannuation schemes’ are 
exempted from the operation of the penal section (section 19). The 
Ninth Schedule amends the law relating to the recent * Double 
Taxation Conventions’ entered into between the United Kingdom 
and certain other countries, while farmers are given, at their 
election, a special basis of assessment for their profits arising from 
production herds (Tenth Schedule). 

The existing law relating to the profits tax was drastically 
altered by Part IV of the Act which introduced a differential 
element into the assessment of profits by charging those which were 
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distributed as dividends, etc., at 12} per cent. instead of at the 
normal rate of 5 per cent.; the late Chancellor compared this 
differentiation, intended to encourage the ploughing back of profits 
into the business, with that directed at investment income, in the 
case of the income tax, as contrasted with earned income. The 
increase in the rate of tax on distributed profits was operative only 
from January 1, 1947—a distribution ranks as such if paid within 
six months of the end of the year to which it relates, otherwise at 
the date of payment; in order, however, to discourage specially 
large distributions which would attract tax only for a proportion 
of the year, i.e., after January 1, 1947, it was enacted that any 
increase in dividends over the previous year should rank as a 
distribution for the year in which it was paid and not for which it 
was paid (section 85 (4)). Other noteworthy changes in this Part 
were the inclusion of all ‘investment’ income within the scope of 
the charge to the tax (section 32), the relieving of industrial and 
provident societies from the higher rate for distributions (section 
41), and the total exemption from the tax of individuals and part- 
nerships of individuals who had previously been charged at the 
lower rate of 4 per cent. (section 81). Finally, under the Eighth 
Schedule, the treatment for profits tax of certain deductions, such 
as allowances under the Income Tax Act, 1945, and terminal, ete., 
expenses for excess profits duty purposes, was co-ordinated. 

The legacy and succession duties were doubled subject to certain 
relieving provisions detailed in Part V of the Act. Part VI, which 
relates to stamp duties, received perhaps undue attention both in 
Parliament and in the press because of a new charge thereunder in 
respect of the issue of bonus shares (sections 60-2); by section 61 an 
ad valorem duty of 10 per cent. was imposed on the bonus element 
in all securities issued after April 16, 1947. The duty was imposed 
on the company and not on the individual shareholder from whom 
collection would have been administratively impossible. The 
- reasons given by the late Chancellor for the imposition of this new 
duty were that the issue of bonus shares deceived both employees 
and the public, as was instanced in evidence given before the Sankey 
Commission on the coal mines, and that the apparently reduced 
rate of dividends consequent thereon had harmful repercussions 
both on price policy and on discussions regarding the wages and 
conditions of employees; the issue inflated the nominal capital of a 
company without in any way providing new plant or machinery, 
increasing its efficiency or benefiting its employees. Opponents of 
the new duty complained that it would hamper the expansion of 
business and result in profits being distributed instead of ploughed 
back. It is too early to speak of the effect on industry of this new 
duty, but if a mere lawyer, rather sceptical of economic theories, 
may hazard a prophecy, it will have but little effect either on the 
efficiency or the profit-making capacity of businesses. 

Other alterations in the stamp duties were the doubling of those 
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relating to instruments, conveyances, leases, mortgages, share 
warrants, etc. (sections 52-55), and the long overdue repeal or 
reduction of the duties on the legal profession (section 56). In 
conclusion it may be observed that nationalised undertakings, such 
as the National Coal Board, are liable both to income tax and 
profits tax in the same way as any other corporate body, subject, 
however, to inevitable minor modifications (sections 29 and 40). 

The second Finance Act of 1947 was necessitated by the growing 
inflationary trend due to ‘ too much money chasing too few goods’. 
To drain off this superfluity of money, heavy increases in the beer 
duty and the purchase tax were made while the rates of profits tax 
were doubled throughout, both as regards ‘ non-distributed profits ’ 
and ‘distributions °’ (cf. supra). The steady growth of gambling 
gave rise to the imposition of a new tax—the Pool Betting Duty 
‘(section 6 and Fifth Schedule)—which imposed a ten per cent. duty 
on all ‘pool betting’, whether by way of totalisator or coupons, 
but horse-racing was excluded on the ground that horse-breeding 
was a not unimportant source of the ever scarce dollar. The 
select committee on the estimates had commented in its last report 
on the very large sums of income tax and excess profits tax which 
were unpaid and, perhaps as a result thereof, section 8 of the 
Finance (No. 2) Act, 1947, was enacted by which interest was 
charged at three per cent. upon all existing arrears of these taxes 
as from January 1, 1948, and, as regards current and future taxes, 
as from three months after the due date of payment; this interest 
was payable ‘ gross’ and could not be deducted in computing 
income for the purposes of either income tax or profits tax. The 
late Chancellor of the Exchequer, in introducing the second Budget, 
had proposed that only one-half of the cost of advertising should 
be allowed as a business expense but, probably owing to adminis- 
trative difficulties, the proposal was dropped by his successor; the 
advertising industry undertook to effect the hoped-for saving by 
voluntary restrictions. 

A. FARNSWORTH. 


RECENT PERIODICAL LITERATURE 


Jurisprudence. J. Frank: Words and music: Some Remarks on Statutory 
Interpretation, 47 Col.L.Rev. 1259. J. Conen: On the Teaching of ‘ Legisla- 
tion’, 47 Col.L.Rev. 1801; the author suggests that at present legal education is 
too much dominated by the judicial or litigation point of view; he pleads for a 
movement towards a sociological or ‘law in action in society’ orientation, 22 
N.Y.U.L.Q.Rev. No. 4 is devoted to a survey of New York Law covering 
1946-47; this is a very thoroughly executed work of almost 400 pages, done by 
a large number of contributcrs. G. W. Wiztow: Pothier (1699-1772), 59 
Jurid.Rev. 208. W. Urımann: The delictal responsibility of medieval 
corporations, 64 L.Q.R. 77. S. Vesey-Frirzceratp: The Projected Codifica- 
tion of Hindu Law, 29 J.Comp.Leg. 19. J. M. Gawapo: Maltese Law, 29 
J.Comp.Leg. 32; a short survey. A. J. Levix: Mr. Justice William Johnson, 
Jurist in Limine: the judge as historian and maker of history, 46 Mich.L..Rev. 
131. 

Constitutional Law. B. Laskin: ‘Peace, Order, and Good Government’, 
re-examined, 25 Can.B.Rev. 1054; a discussion of section 91 of the British 
North America Act and the problem of the distribution of legislative power 
in Canada. The Journal of Comparative Legislation contains two articles on 
enemy legislation and judgments in liberated countries: P. pe VISSCHER? 
Belgium, 29 J.Comp.Leg. 46; K. Jansma: Netherlands, 29 J.Comp.Leg. 63. 

Administrative Law. F. A. Barrann: Federal Regulation of Aviation, 
60 Harv.L.Rey. 1235. 

Family Law. C. A. Monrcomeny: Ninety Years of Progress, 59 Jurid. 
Rev. 178; the author traces the development of the legislation concerning 
matrimonial causes and married women. C. E. A. BeowELL: The Family in 
Medical Practice and in English Law, 15 Medico-Legal Journal 160. 
D. Torstoy: Variation of Marriage Settlements After Divorce or Nullity, 12 
Conv.(w.s.) 112. 

Law of Property. J. F. Garner: Statutory Conveyances, 12 Conv.(w.s.) 
92; the author examines conveyances effected by Statutes such as the 
Electricity Act, 1947. E. O. Wazrorp: The Duration of Licences, 12 
Conv.(n.s.) 121. B. B. Bewas: The Nature of Fraud on a Power in the 
Contemplation of Equity, 12 Conv.(x.s.) 106. D. Torstoy: see Family Law. 
E. A. S. Brooxs: A Survey of Progress Towards Payment of War Damage 
Compensation in Europe, 1 Internat.L.Q. 801. 

Law of Contract. H. W. R. Wane: What is a Licence? 64 L.Q.R. 57; 
the author maintains that licences are iura in personam and not iura in rem; 
their revocability or otherwise, therefore, depends on the terms of the agreement 
creating them. P. H. Winrrexp: Equity and Quasi-Contract, 64 L.Q.R. 46; 
this is a discussion of cases or rather situations in which Equity will order 
repayment or grant other relief on grounds similar to those on which the 
Common Law gives a remedy on the basis of quasi-conéract. The Journal of 
Comparative Legislation continues in vol. 29 its series on ‘The treatment of 
“frustration of contract” in foreign legal systems’; A. L. Cornin: American 
law, p. 1; M. M. Acarxov: Soviet law, 9; E. J. Courure: Uruguayan law, 13; 
J. P. Azevepo: Latin-American law, 15. 

Law of Tort. A. R. Brown: The Liability of Joint Wrongdoers—the rule 
of the last chance to avoid, 59 Jurid.Rev. 185. H. W. R. Wane: see Law of 
Contract. 

Mercantile Law. Law and Contemporary Problems, vol. 12, No. 4 (Autumn 
1947) contains a symposium on the patent system. D. M. Dicxson: The Effect 
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RA af Joint Bank Accounts, 25. Can.B. Rev. 1101. F. A. Bartan : : see Administra- ; 
cae raed tive Law. . ' A 
PRE Industrial Law. W. AL Ronson : ‘Nationalised Industries and: Industriak 5 
"- “; Law, 2 Industrial -L.Rev. 192.-M. W. Tuomas: Health and Safety, 2 
HSS a Industrial L.Rey. 200;- this is a chapter from the author’s book ‘The Early 
re Factory Legislation’ which is now in the ‘press. 
vo Law of Evidence. M. L. Rosenzwere : The Law of: Wire Tapping (2), 
-33 Cornell L.Q. 73. H. A. Haxermann: ‘Rules of Evidence Gada The New 

Italian, Civil Codes, 29 J.Comp.Leg. 39. 

Criminal Law and Procedure. C, G. L. DuCann: Reforms in. Criminal 
Judicature, 15 Medico-Légal Journal 147. Sir N. East: - Psychiatry and - 
8 ` Degrees of Murder, 15 Medico-Legal Journal 170. ~ 
PE International Law. J. N. Hazarn: The Soviet Union’ and a'World Bill 
an of Rights, 47 Col.L.Rev. 1095. E. A. S. Brooxs: see Law of Property. - 
7. 7 7. H. Laurerracnr: The Subjects of the Law of Nations (II), 64 L.Q.R. 97;- 
-_ fie "+ this is an examination of the position of individuals. F: A. Many: The Legal 
: ~ Status of Germany, 1 Internat.I.Q. 314. C. Brrsez: The Turkish Straits in 
oy g the Light of Recent Turkish-Russian Correspondence, .41 Am.J.Int.L. 727, 
Sop ees C. A. Frareron: Compensation for War Damage to American Property in 
eo SS Allied Countries, 41 Am.J.Int.L. 748. F. B. Scuicx: The Nuremberg Trial 
7 and the International Law of the Future, 41 Am.J. Int.L. 770. A. E. Rano: - 
K ~ Czechoslovak Nationalisation. Decrees: some international aspects, 4r 
San Am.J.Int.L. 795. E. Prrscaxe: Denazification Law and Procedure,’ 41 
~.  AmJ.Int.L. 807. J-L. Kunz: Priviléges and Immunities of International ` 
LUC Organisations; 41 Am.J.Int.L. 828. F. B: Scuicx: The Nuremberg’ Trial and ` 
the Peydopment of an International Criminal Law, 59 Jurid. Rev. 192. 
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NOTES OF CASES 


DEFINITION OF CHARITY—BENEFIT TO THE COMMUNITY 


In National Anti-Vivisection Society v. I.R.C., [1947] 2 All E.R. 
217, the House of Lords rejected the claim of the Society to be 
exempt from income tax as being ‘ a body of persons established for 
charitable purposes only’, within the meaning of the Income Tax 
Act, 1918, s. 37 (1) (b). 

Lord Simonds, in moving that the Society’s claim fail since its 
aims did not from the evidence appear to be for the public benefit, 
strongly disapproved the words of Chitty, J., in Re Foveaux, [1895] 
2 Ch.D. 507 : ‘ The (Society’s) intention is to benefit the community ; 
whether, if they achieved their object, the community would in fact 
be benefited is a question on which I think the court is not required 
to express an opinion °. 

The significance of the present case cannot be over-estimated. 
It is laid down authoritatively that the intention of the founder of 
a society or trust to benefit the community is not a sufficient test 
as to whether a valid charity is created. The court must decide 
itself, by weighing the evidence, whether a society is likely to benefit 
the community or not. This question, moreover, is the vital one; 
by it every intended charity stands or falls, and the fact that it 
can be categorised under one of the four headings laid down by 
Lord Macnaghten in Pemsel’s Case, [1891] A.C. 581, so far from 
being conclusive, merely raises a presumption that the objects are 
for the benefit of the community and therefore charitable unless 
the contrary is shown. Thus the ultimate test of a charity is an 
objective one. 

Lord Wright, who moved dismissal of the appeal on the same 
grounds, went so far as to weigh up the pros and cons of the 
Society’s activities, and decided that the material benefits likely to 
accrue to mankind from the practice of vivisection far outweighed 
the ‘vague and problematical moral elevation’ which was the 
Society’s ultimate purpose. As Lord Wright states the evidence, 
the case is clear; nevertheless one can easily imagine cases in which 
the courts would be called upon to weigh material against spiritual 
benefits in circumstances where the balance is so even that one 
would be in danger of basing one’s judgment on acceptance or 
refusal of a materialist philosophy. One can also visualise the 
converse case : a society claiming to be a charity because it benefits 
the community’s physical welfare, while at the same time its moral 
effects are likely to be disastrous. It seems quite safe to say, 
moreover, that our moral sensibilities change from one generation 
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to the next, so that the“ vague moral elevation °’ of the present may 
be considered, in fifty years’ time, an invaluable ethical advantage. 

The other question arising out of this case was the one how far 
a society’s purposes can be said to be political because it aims at 
introducing new legislation, not necessarily of a political nature. In 
his dissenting judgment, Lord Porter distinguished Bowman’s Case, 
[1917] A.C. 406, from the present. The test, he said, is whether 
legislation is the substance of the society’s purpose, or only the form; 
that is to say, whether the society desires legislation simply as one of 
several means to achieve its ultimate object, or whether that object 
is itself legislation. This distinction appears reasonable, especially 
in view of the fact that innumerable charitable bodies in the past 
have worked hard to introduce new Bills as part of their programme. 
The improvement of working conditions in factories was surely a 
charitable object, whether achieved by legislation or by the education 
of public opinion. The majority of the House, however, held that 
the Society was formed for a political purpose, as its intention to 
repeal and re-enact the Cruelty to Animals Act, 1876, was clearly its 
main purpose, and not, as Lord Porter thought, one means among 
several of achieving the ultimate purpose of alleviating the sufferings 
of animals. These two views are not irreconcilable, for it may be 
argued that the disagreement is on a question of fact only, viz., 
whether the repeal of the Act was the Society’s main object or only 
an ancillary object. But, on the other hand, it is difficult to draw 
clear distinctions between ends and means, and in any case the 
majority did not state a rule which could be relied on for future 
cases. The law on this point remains in a somewhat unsatisfactory 
state. An ‘Enabling Act’ is permissible; on the other hand, a 
society whose sole object is a new Act cannot be a charity under 
any circumstances. Between these two propositions lies a wilderness 
through which the path is difficult to follow. 

D. C. Porter. 


Ius Quaesitum Tertio 


Taer recent case of Re Miller’s Agreement, Uniacke v. Att.-Gen., 
[1947] 2 All E.R. 78, involved a deed under which N., the senior 
partner of a certain firm, sold his partnership interest to M. and V. 
As a term of the sale, M. and V. covenanted with N. to pay 
annuities to N.’s three daughters as from the date of N.’s death; 
adding that they charged all their respective interests in the profits 
and assets of the partnership firm with payment of the annuities. 
On the death of N., the Estate Duty Office claimed estate and 
succession duty in respect of these annuities. The crucial issue in 
regard to either duty was stated by Wynn-Parry, J., to be, whether 
the daughters obtained a ‘ beneficial interest ’ under the deed after 
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N.’s decease, viz., ‘such an interest in property as would be pro- 
tected in a court of law or equity’. It was held that no interest 
of the kind had vested in them. Consequently, their annuities were 
not burdened with succession or estate duty. 

The grounds for the decision threw into relief two matters of legal 
importance which merit some fuller discussion, namely : (1) the 
waning influence in cases of this type of the doctrine of the trust 
of a contractual chose in action, and (2) the operation of the Law 
of Property Act, 1925, s. 56, in the field of persona] property.’ 

(1) In the present case it was agreed without argument by court 
and counsel that the deed created no implied trust in favour of N.’s 
daughters. Just a few comments need be made.” The light handling 
of this point is of a piece with the general judicial attitude that we 
find today when the impact of the trust concept upon third party 
contracts is under consideration. The doctrine of the trust of a 
contractual chose in action seems to have been incapable of being 
founded on any clear-cut legal basis *; it is perhaps more accurately 
regarded as an instrument of legal reform when in the hands of 
zealous judges. But this remedial movement of equity’s has been 
sharply checked by Lord Wright’s speech in the Vandepitte Case; 
and, since then, the flanking attack on the ius quaesitum tertio 
doctrine appears to be petering out.* The need has arrived for the 
direct assault proposed by the Law Revision Committee." 

(2) To express trite knowledge, the doctrine labelled ius 
quaesitum tertio contains the fundamental common law principle 
. that, where A contracts with B for the benefit of C, a third 
party, C derives therefrom no right to sue upon the contract. 
Against this principle land law presented two large exceptions: 
covenants in a lease that ‘touch and concern the land’, and 
restrictive covenants.° 

Keeping this fact in mind, we see that before 1845 a highly 
technical distinction was taken between the effect of an indenture 
on the one hand, and a deed poll on the other. The indenture, 
unlike the deed poll, was trammelled by the rule that where a deed 
was made inter partes no person could maintain an action on the 


1‘ Real property’ and ‘realty’ are used to include leaseholds. ‘ Personalty 
and ‘ personal property ’ exclude leaseholds, 

This topic is exhaustively treated in Corbin’s ' Contracts for the Benefit of Third 
‘Persons’, 46 L.Q.R. (1980) 12, and G. L. Williams’ ‘ Contracts for Third 
Parties’, 7 M.L.R. (1944) 123. 

The judicial statements thereon represent attitudes rather than workable 
principles in this context; e.g., Royal Exchange Assurance v. Hope, [1928] 
Ch. at 185 (per Tomlin, J.), Lord Wright in Vandepitte’s Case, [1938] A.C. 
79, 80; and again, Lord Greene, M.R., in Re Schebsman, [1944] Ch. at 89. 
The alleged trust has apparently been upheld in only two cases since 1932: 
Harmer v. Armstrong, [1984] Ch. 65 (C.A.), and Re Gordon, [1940] Ch, 851. 
Sixth Interim Report (Cmd. 5449), at 30. 

Strictly speaking, today the lease-covenants form the sole exception. Since 
Luker v. Dennis (1877), a restrictive covenant gives rise to an equitable interest 
in favour of the covenantce (etc.), so that such covenants are founded now in 
the law of property rather than in the law of contract. 
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deed who was not a party to it. So far as land was concerned, 
indentures were, in this respect, equated with deeds poll by the 
Real Property Act, 1845, s. 5, which was re-enacted in an augmented 
form by section 56 of the Law of Property Act, 1925; section 56 (1) 
provides that: 


‘A person may take an immediate or other interest in land 
or other property, or the benefit of any condition, right of entry, 
covenant or agreement over or respecting land or other property, 
although he may not be named as a party to the conveyance or 
other instrument’. 
These two enactments have enabled the courts to widen the class 
of third parties who may be benefited by land covenants,’ but 
subject to similar test conditions as they apply in the case of those 
leasehold and restrictive covenants which confer a benefit upon third 
parties without the intervention of R.P.A., s. 5, or L.P.A., s. 56 (1). 
This is to say, a person may sue on a covenant “over or respecting 
land’ contained in a deed inter partes, although he is not a party 
to the deed, provided: 
(a) he is in existence at the date of the deed*; and 
(b) he is a person to or with whom a grant or conveyance was 
purported to be made °; and 
(c) the covenant is one of which the benefit is capable of running 
with the land intended to be protected (sed qu#re).?° 
In short, the judges have used section 5 and section 56 to develop 
pre-existing institutions of the land law, following the original 
pattern in the extensions so far made. The sections have been 
productive of no radical change in the substantive law of real 


property. 
Similarly, no radical alteration has been effected in the realm of 
personal property; though a reform of some substance may possibly 


T Forster v. Elvet Colliery Co., [1908] 1 K.B. 629, affirmed in H.L., sub nom. 
Dyson v. Foster, [1908] A.C. 98 (leasehold covenant); Re Ecclesiastical Com- 
missioners for England's Conveyance, [1986] Ch. 480 (restrictive covenant). 
See Elphinstone, Covenants Affecting Land (1946), at 21, 22, nn. 1 and 2, 
White v. Bijou Mansions, Ltd., [1987] Ch. 624, 625 (Simonds, J.), and [19388] 
Ch. 365 (in the C.A.), and succeeding cases. 

10 Pro: the C.A. in Forster v. Elvet Colliery Co., supra; Westhoughton U.D.C. v. 
Wigan Coal and Iron Co., [1919] 1 Ch. at 170, 175 (per Swinfen Eady, M.R... 
and Duke, L.J.); the C.A. in Grant v. Edmondson, [1981] 1 Ch. 1; Wolsten- 
holme and Cherry’s Statutes, I, 323. 

Contra: Dyson v. Foster, [1909] A.C. at 102 (per Lord Macnaghten); Re 
Ecclesiastical Commissioners of England’s Conveyance, [1986] Ch. at 488 (per 
Luxmoore, J.); Halsbury’s Statutes, XV, 286; Bailey, 6 C.L.J. at 846; Finlay’s 
thesis on The Influence of Equitable Ideas concerning Property and the Develop- 
ment of the Law of Contract, at 203 et seq.; Cheshire, Modern Real Property 
(5th ed.) at 810, 811; Hanbury, Modern Equity (4th ed.) at 453. Theobald, 
Law of Land (2nd ed.) at 289, is non-committal; similarly, Elphinstone, op. cit. 
at 22, n. 3. The latter author adds that ‘a restrictive covenant affecting land 
would be valid under s. 56 as between the original covenantor and covenantee, 
even though the benefit of the covenant could not run with any land of the 
covenantee’. But, surely, the reason is that in such a case the question of the 
covenant running with the land is quite irrelevant; for the learned author is 
simply postulating the elementary fact that a promisee can sue on a promise 
made in his favour under seal. 
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have occurred—suppose in the case under review M. and V. had, in 
their deed with N., covenanted with N.’s daughters to pay them the 
annuities: then, plainly, on failure by M. and V. to pay, the 
daughters would have had an action for breach of a promise made 
with them under seal. Might they have sued thus before 1926? 
Such sparse authority as there is’! makes it extremely doubtful 
whether the ‘indenture rule’ ever applied to personalty as well as 
realty. If it did, section 56 brings something new; otherwise, it is 
submitted that, in the light of the authorities so far reported, the 
instant section has effected and can effect no change at all in the 
law of personal property. 

The relevant authorities are Re Sinclair’s Life Policy,” Re 
Foster ` and the present case. In Sinclair’s Case, an endowment 
policy was taken out on the applicant’s life for the benefit of his 
godson, to. mature in seventeen years, premium being payable 
subject to certain terms not important for our immediate purpose. 
Mr. Justice Farwell held that the godson acquired no interest or 
right to sue under the policy by reason of section 56. His observa- 
tions in point are of the utmost significance: ‘ It is quite obvious ’, 
said the learned judge, ‘that that section, if it were read quite 
literally, would have an over-reaching effect which was never the 
intention, and could not have been the intention, of the Legislature ’. 
Therefore, ‘ . . . @ reasonable construction must be put upon this 
section °’. Then follows the nucleus of the matter: ‘ This section... 
cannot give him a beneficial title to the policy moneys, if apart from 
the section he has no such title ’.14 Now, with regard to personalty, 
the ius quaesitum tertio principle has always been stringently 
enforced. Individual, limited, statutory exceptions have been intro- 
duced,’* and the trust concept has often been invoked, though with 
fluctuating success. But, apart from this, personalty law knows no 
parallel to the land covenants discussed above which might offer a 
starting-point for the effective application of section 56. Hypo- 
thetical cases embodying third party covenants analogous to the 
land covenants break none the less upon the barrier of the ius 
„quaesitum tertio doctrine.!® Accordingly, Farwell, J.’s words 
amount to this, that in the case of third party contracts and 


11 The cases of Cooker v. Child (1674), 2 Lev. 74, and Green v. Horne (1695), 
1 Salk. 197, appear to suggest that the rule relating to indentures did govern 
personalty, or, at any rate, extended beyond cases involving realty only. On 
the other hand, see White v. Bijou Mansions, Ltd., [1987] Ch. at 625. Also 
Finlay, op. cit., at 199, 

12 [1988] Ch. 799. 

13 [1988] 3 All E.R. 857. 

14 Op, cit. at 804, 805. 

45 Listed, for example, in L.R.C,, Sixth Interim Report, at 25, 26. 

18 For instance (a) B buys æ ship from A, a fleet-owner, and takes a covenant 
from A to the effect that A will not fish for herring in competition with B nor 
for mackerel in competition with C. C may not sue on the contract. 

(b) B buys a car from A and undertakes for the first twelve months to let 
C have the hire of it. C has no action on the contract. 
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covenants relating to personalty, section 56 has no power to confer 
any interest (or right to sue) on the third party. If the latter 
happens to have acquired an interest by the operation of the trust 
doctrine or statutory exceptions aforementioned, the section merely 
blesses the interest thus obtained. The section only affirms, it can- 
not initiate the accomplished fact; in brief, section 56 is, in this 
regard, a superfluity. ~~ 

The judgment of Crossman, J., in Foster’s Case,” underlines this 
interpretation, which receives forceful reaffirmation in the case under 
review. After marshalling and considering all the important preced- 
ing authorities, Wynn-Parry, J., concludes (at p. 82): ‘It will thus 
be seen that there exists a considerable body of judicial opinion — 
showing that the courts have been constrained to limit the scope of 
the section. I think it emerges from these cases that the section 
has the effect, not of creating rights, but only of assisting the prote¢- 
tion of rights shown to exist’. A criticism must, with respect, be 
interpolated, for it is profoundly difficult to perceive what additional 
protection section 56 can ever afford to existent third party rights— ` 
unless (which is highly improbable) the learned judge is referring to 
the ‘ indenture rule ’. 

If section 56 intended a legal revolution, it has misfired, in the 
opinion of the High Court. In theory, the issue lies open to the 
adjudication of the Court of Appeal and House of Lords. But the 
very fact that the L.R.C. needed to make the comments and recom- 
mendations it did’* serves as a fairly reliable pointer to the con- 
temporaneous judicial viewpoint in this matter. Certainly, the 
suggestion °° that so sweeping a legal reform may have been 
effectuated in this vague, hole-and-corner manner places upon the 
section a truly unreasonable, not to say, impossible construction. 
The High Court decisions, it is respectfully submitted, appear to be 
entirely consonant with principle. 

C. GRUNFELD. 


RESTORATION OF PRE-WAR TRADE PRACTICE. EFFECT ON 
í EARNING CAPACITY’? 


Decisions on the Workmen’s Compensation Act are:-somewhat in 
the nature of an epilogue to a chapter in the history of labour 
law which is about to come to an end. This is particularly true 
of cases which deal with loss of earning capacity. Under the 
Workmen’s Compensation Act, 1925, s. 9 (8), a workman whose 
pre-accident earnings amounted to more than 50s. a week receives, 
in a case of partial incapacity, one-half of the difference between 
his average pre-accident earnings ‘ and the average weekly amount 


17 Hspecially, op. cit. at 865. 
18 Op. cit., 25 et seq. 
18 Cp. Hanbury, Modern Equity (4th ed.) at 148, 
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which he is earning or is able to earn in some suitable employment 
or business after the accident’. The meaning of the words ‘is 
earning or is able to earn’ has presented the courts with a number 
of intricate problems, but also with an opportunity of elucidating 
some matters of general interest which will retain their importance 
when, under the National Insurance (Industrial Injuries) Act, 
1946, loss of earning capacity will have ceased to be the standard 
of measurement of the injured workman’s rights and will have 
been replaced by other criteria such as the extent of his disable- 
ment and of his personal needs. 

The main difficulty involved in the interpretation of the 
‘partial incapacity’ provision of the Workmen’s Compensation 
Act is this: If the workman’s average earnings at any time subse- 
quent to the accident fall short of his pre-accident wages, is he 
entitled to receive by way of compensation one-half of the difference 
although the fall in wages may have been entirely or partly the 
result of the development of the general labour market? And 
conversely: can he claim more than one-half of the difference 
between his wages tunc and his wages nunc if he can show that, 
but. for a general rise in the level of wages, his earnings would have 
been even less? 

As a result of the decision of the House of Lords in Delta Mill 
(1919), Ltd. v. Blakemore (1985), 104 L.J.K.B. 459, as inter- 
preted by the Court of Appeal in Sharplin v. W. B. Bawn & Co. 
Ltd., [1947] 1 All E.R. 486, it is now clear that the workman’s 
earnings have to be taken into account such as they are. It would 
be wrong to try to eliminate those factors which originate in 
general developments such as longer or shorter hours, changes in 
wage rates, etc. To do so would be equivalent to a refusal to 
give effect to the words ‘is earning’ in the statute and to treat 
the Act of 1925 as if it made ability to earn the sole test of loss 
of capacity, while in fact, illogically perhaps but nevertheless 
deliberately, actual earnings have been made the primary yardstick 
and ability to earn comes in only in those cases in which the 
workman intentionally omits to make use of his earning capacity. 

In Sharplin’s Case the fall in wages was due to ‘the reduc- 
tion of working hours consequent on the winding-up of war con- 
tracts’. In Plater v. Consett Iron Co., Ltd., [1947] 2 All E.R. 
460, the Court of Appeal was faced with the problem whether the 
restoration of a pre-war trade practice and the return of a 
* dilutee ° to what Evershed, L.J., called his ‘ substantive position ° 
was also one of those general economic developments which had 
to be ignored under the principle of the Sharplin Case. A man 
who had never been trained or apprenticed so as to ‘ entitle him 
to the status of a fitter’ (the word ‘status’ occurs in the judg- 
ment of Tucker, L.J.) and whose pre-war occupation was that of 
a fitter’s mate, suffered an accident during the war while working and 
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being paid as a fitter under the dilution agreement of February 10, 
1941, between the Iron and Steel Employers’ Association and the _ 
Amalgamated Engineering Union. The nature of the injury was 
such that the man, after a period of initial total incapacity, was 
able to resume work as a fitter. But when, in February 1946, he 
was ‘down-graded’ again and reverted from his ‘ acting’ to his 
‘ substantive’ rank, it appeared that he was incapable of doing 
the work of a mate so that he was employed as a general labourer. 
The Court of Appeal held that he was entitled to 50 per. cent. of 
the difference between his wages as a fitter and those now received 
by him as a labourer. The restoration of the pre-war trade 
practice and the downgrading of the workman was, like the 
dilution agreement itself and the consequential upgrading, ‘a 
process which took place in the economic sphere . . . a phase in 
the economic position of the labour market . . . an incident in the 
ups and downs of the labour market (per Tucker, L.J.). Dilution 
and restoration are functions of the labour market as much as a 
rise and fall in wages. 

The general interest of this decision lies in its treatment of 
collective bargaining and of legislation relevant thereto. The court 
had been reminded of the existence of the Restoration of Pre-War 
Trade Practices Act, 1942, of which Tucker, L.J., said that it gave 
‘legislative force’ to agreements such as the AEU dilution agree- 
menf of February, 1941. However that may be, the court held 
that it was irrelevant whether the employer in restoring the pre- 
war practice had acted in fulfilment of a ‘legal’ obligation under 
that Act. ‘It would have been the duty of the employers and 
the workman to abide by the agreement which had been entered 
into whether or not this Act of Parliament had been passed’ (per 
Tucker, L.J.). Somervell, L.J., was prepared to ‘ assume’ that 
the employers, when fixing the date for the restoration of the 
pre-war practice, had been carrying out their obligation under the 
Act. The decision then results in this: that a duty imposed on 
individual workmen and employers to carry out collective agree- 
ments is recognised, irrespective of the existence of legal sanctions. 
The case will therefore retain its importance when the problem 
of measuring loss of earning capacity will have ceased to exist. 


O. Kann-FREUND. 


JOINT TORTFEASORS—ACCORD AND SATISFACTION—COVENANT 
NOT TO SUE 


Tue Court of Appeal in confirming the decision of Mr. Justice 
Evershed in Apley Estates v. De Bernales (1947), 68 T.L.R. 72, 
has also once more confirmed that the Law Reform (Married 
Women and Tortfeasors) Act, 1985, has left the rule in Duck v. 
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Mayeu, [1892] 2 Q.B. 511, undisturbed. According to this rule a 
distinction is made between a release and an agreement not to sue. 
A creditor who agrees to release one of several joint tortfeasors 
thereby grants a discharge to all. A creditor who merely agrees 
not to sue one of the joint tortfeasors does not release the others 
and retains in being their joint liability. The argument on which 
this strange distinction is based in Duck v. Mayeu is a plain case 
of nineteenth century ‘ Begriffsjurisprudenz’ as is witnessed by the 
following words of A. L. Smith, L.J., quoted with approval in 
Apley Estates v. De Bernales by Morton, L.J. : 


It is, we think clear law, that a release granted to one joint 
tortfeasor or to one joint debtor, operates as a discharge of 
the other joint tortfeasor or the other joint debtor, the reason 
being that the cause of action, which is one and indivisible, 
having been released, all persons otherwise liable thereto are 
consequently released. . . . It has also been held that a 
covenant not to sue one of two joint debtors does not operate 
as a release to the other joint debtor. 

The ‘one and indivisible cause of action’ is nothing else but 
the ‘una obligatio’ of the Pandectist theory on ‘ correal obliga- 
tions’, though it must be said that, notwithstanding all their 
cobweb of conceptions, the Pandectists were practical enough to 
see that it did not fit the case of joint tortfeasors, which they 
therefore considered as a mere ‘ solidary obligation ’. Spanish law 
is today the only Continental legal system that agrees with the 
rule of Duck v. Mayeu (see art. 1148, Cod. Civ.). In all the 
other ‘modern legal systems the question whether the release of one 
joint debtor or tortfeasor releases the others is one to be decided 
in accordance with the intention of the parties. The older Codes, 
such as the French Code Civil (art. 1285) and the Dutch Civil 
Code (art. 1476) still retain a presumption that a release of all 
the joint debtors is contemplated, but the more modern Codes 
such as the German (section 428) and the Swiss Code (art. 147 (2)) 
have abandoned this point of view and the Indian Contract Act 
has adopted what appears to be today the view most likely to 
represent the actual intention of the parties, i.e., that if nothing 
about the point has been agreed upon between the parties all other 
joint debtors or tortfeasors will remain bound (art. 44), 

It may be objected that a creditor who has released one of the 
joint debtors has inflicted thereby harm upon the other joint 
debtors or tortfeasors in that he has deprived them of the possibility 
of obtaining contribution from the debtor or tortfeasor who has 
been released (see, e.g., the Scottish case of Smith v. Harding 
(1877), 5 R. 147), but the obvious answer to this is, of course, that 
no agreement between the creditor and one of the debtors can 
possibly prejudice any right that any one of the other debtors may 
have for a contribution from the debtor with whom the agreement 
has been made. 


N 
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In Apley Estates Company v. De Bernales, Morton, L.J., 
rightly stated that the rule in Duck v. Mayeu had ‘ often operated 
hardship’. He added that he was not prepared to extend it in 
any way. These remarks throw a significant light upon the limits 
of the possibility of development under a case law system. Roman 
law and South African law (Voet 45.2.5, Lee, Commentary on 
Grotius, p. 242) have retained the old solution, now generally 
considered obsolete. The modern Continental laws have—although 
not everywhere in the same degree—replaced it by one that is 
universally agreed to be in every respect more just and more 


reasonable. 
E. J. Conn. 


SUCCESSION TO IMMOVABLES ABROAD 


Tue sixth Duke of Wellington, who was also Duke of Ciudad 
Rodrigo in Spain, was the owner of certain real estate and movable 
property situate in Spain. He made a will in May, 1942, which 
would appear to have been in the English form, but valid by the 
law of Spain and by which he gave his Spanish property to ‘ the 
person who . . . will on my decease become Duke of Wellington 
and Ciudad Rodrigo’. In December, 1942, he made another will 
whereby he gave his estate other than that disposed of by the will 
of May, 1942, to trustees upon trust ‘ for the person who upon my 
death shall become Duke of Wellington’. On the death of the 
sixth Duke in 1948 his uncle, Gerald, succeeded to the dukedom of 
Wellington, but the dukedom of Ciudad Rodrigo became vested in 
his sister. Consequently, there occurred a separation between the 
two dukedoms and the question arose what effect was to be 
attributed to the testator’s first will which obviously contemplated 
a gift to a person holding both dukedoms. From the point of view 
of English law Wynn-Parry, J., and, affirming him in a very short 
judgment, the Court of Appeal (Lord Greene, M.R., Cohen and 
Asquith, L.JJ.) had no difficulty in deciding that the gift contained 
in the first will failed because there existed no person fulfilling the 
qualification of holding both dukedoms, but that the Spanish estate 
passed under the second will to the seventh Duke as part of the 
testator’s residuary estate rather than as a separate estate to those 
entitled on an intestacy; that, in other words, the matter had to be 
dealt with as if the first will did not exist and the second applied to 
the whole of the testator’s property : [1947] 2 All E.R. 854. 

The remarkable point about the decision does not lie in its result, 
but in the method by which this was reached. Wynn-Parry, J., 
started from the question by what law succession to the immovable 
property situate in Spain was to be determined. He continued : 
* According to English law the devolution of the immovable 
property situated in Spain comprised in the [first] will is to be 
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governed by Spanish law as the lex situs’. Having referred to the 
well-known cases relating to renvoi he proceeded to turn to the 
question what law a Spanish court would apply, i.e., the lex patriae 
or the lex situs, and whether a Spanish court would recognise and 
apply the doctrine of renvoi. He was thus led to a very long dis- 
cussion of Spanish law—a discussion which was a little distasteful 
to the learned judge on account of ‘a profound cleavage of legal 
opinion in Spain and two conflicting decisions of courts of inferior 
jurisdiction’. In the result he held that acceptance of the renvoi 
which English law makes to Spanish law as the lex situs would be 
‘against the spirit and intendment of the Spanish Civil Code’ and 
that ‘ according to Spanish law the questions raised . . . as to the 
devolution of the immovable property in Spain of the testator must 
be resolved by reference to English law’. (The learned judge thus 
followed the evidence of an expert witness who had relied on 
writings by Professor Trias de Bes—a Spanish expert on the 
Conflict of Laws according to whom, however, Spanish law 
recognises and accepts the doctrine of renvoi: Hague Recueil, 31 
(1980) 668-665.) 

Apart from the fact that this, it is believed, is the first case in 
which the Court of Appeal approved of what has come to be 
known as the ‘ foreign court theory ’ of renvoi, and that the decision 
vividly illustrates the practical difficulties in the application of this 
theory, the judgments do not enunciate any new principles that 
would require to be noted. One cannot help wondering, however, 
why the court thought it necessary to travel by so circuitous and 
onerous a road and whether it could not, and perhaps ought not to, 
have adopted a less cumbersome solution. 

The questions for decision were : (1) What was the effect of the 
gift in the first will, that is to say, did it fail or was there, as was 
contended on behalf of interested persons, a gift to the seventh 
Duke and the testator’s sister as joint tenants? (2) If the gift 
failed, was there an intestacy in regard to the Spanish immovables 
or a gift of residue under the second will? The Court thus had to 
ascertain whether and, if so, in whose favour the testator had by 
his will disposed of his Spanish property. This, it is suggested, did 
not involve a question of title or devolution or of incidents of an 
estate within the meaning of the rule according to which succession 
to immovables is governed by the lex situs, but made it incumbent 
to construe the terms of the two wills—a task in fact undertaken by 
Wynn-Parry, J., after he had found that he was not required to 
apply Spanish municipal law. Since the wills were made by a 
domiciled Englishman in the English language and, obviously, with 
English law in mind, the court could and, maybe, should have 
followed the principles laid down in such cases as Studd v. Cook 
(1883), 8 App.Cas. 577, and explained by Dicey (—Keith), 5th ed., 
p. 608, and, particularly, Professor Cheshire, Private International 
Law, 8rd ed., pp. 785 seq. They would have led to the direct 
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THE Province aND Function or Law. By Jurus Stone, Profes- 
sor of Jurisprudence and International Law in the University 
of Sydney. (Sydney: Associated General Publications Pty. 
Ltd. London: Stevens & Sons, Ltd. 1947. lxiv and 918 pp. 
£8 10s.) 


Arrer a long period of barrenness, the last few years have witnessed an 
astonishing revival of jurisprudential thought within the British Common- 
wealth of Nations. Among a number of recent attempts to re-define the end 
and function of law in modern society, Professor Stone’s work, originally 
published in Australia, is the most comprehensive and ambitious. That many 
of his conclusions have been reached independently by other jurisprudential 
works published in recent years, only proves the irresistible impact of the 
social problems of our times on legal thought. It does not detract from the 
importance of a work which ranges far and wide over the fields of analytical 
jurisprudence as well as legal theory and sociology. Its references to modern 
legal and sociological literature as well as to practical legal problems and 
court decisions are astonishing in scope and comprehensiveness. The Province 
and Function of Law is a book of a legal scholar whose interests range far 
beyond the law. Yet it is, in the author’s own words, an interlocutory work— 
a challenge to further thought and enquiry rather than a final profession. It 
is a book which, in width of conception and breadth of learning, must be 
judged by the highest critical standards. It is in this spirit that the following 
reflections on the achievements as well as the deficiencies of Professor Stone’s 
monumental treatise are offered. 

In the introductory part the author attempts a re-definition of the province 
of jurisprudence. After searching examination of the hundreds of classifica- 
tions and definitions offered by scores of jurists of all nations, he suggests a 
re-definition of jurisprudence in three main branches: analytical jurisprudence, 
sociological (or functional) jurisprudence, and theories of justice (or ethical 
jurisprudence). It is a division with which most modern teachers of juris- 
prudence will agree, and it is practically identical with the classification 
adopted by Professor Hall in his Readings in Jurisprudence (1938). The 
book follows this pattern. The three main parts are concerned with Law and 
Logic, Law and Justice, and Law and Society. In the first part the founda- 
tions of analytical jurisprudence are examined against a study of three major 
writers: Austin, Roguin and Kelsen. The inclusion of a critique of Hohfeld’s 
classification of legal conceptions is not easy to understand in the frame-work 
of the present book. It develops into an examination of certain aspects of 
analytical jurisprudence, but the book is otherwise not much concerned with 
analytical jurisprudence, and concepts of law. (There is no discussion, for 
example, of the nature of crime, of corporate personality and many other 
problems of analytical jurisprudence. The singling out of this particular 
aspect of analytical jurisprudence, while highly stimulating and valuable in 
itself, seems hardly relevant to the main pattern of the book. The last section 
in this part is concerned with the limitation of logical reasoning and law, and 
in this connection deals with the examination of extra-logical and crypto- 
idealistic elements in judicial reasoning. This part contains a brilliant 
analysts of the various syllogistic methods by which, under the appearance of 
logical certainty, the law is moulded in one direction or another, particularly 
in the development of English common law. To the present reviewer it would 
have appeared preferable to defer the discussion of this fascinating problem 
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to a later part of the book: that is, following and not preceding .the analysis 
of legal theories, social interests and other idealistic elements influencing the 
development of the law. As the book is arranged, the reader has some 
difficulty in getting a coherent account of Professor Stone’s view on the 
creative element in the judicial process. Both logical and ideological analysis 
is dispersed over the three parts. 

The second part is, in the main, an account of the principal movements in 
iegal theory studied generally against the background of an outstanding 
representative of a school of legal thought. In the present reviewer’s opinion, 
the different chapters in this part are of uneven value. The chapter on 
Bentham is outstanding in clarity and constructively links Bentham’s achieve- 
ment to the problems of our own times. On the other hand, the account of 
the legal philosophies of Kant and Hegel is weak and colourless. This is 
probably due to one of the few weaknesses in Professor Stone’s encyclopxdic 
mental equipment: his neglect of the philosophic foundations without which 
the older theories of justice are unintelligible. ike the whole book, this part 
abounds in brilliant insights and an understanding of essentials above super- 
ficial differences of legal systems and forms of expression. Thus, Stammler’s 
social idealism—which measures just law by a fictitious ‘ special community ’— 
is brought into relation with Lord Atkin’s ‘neighbour’ test in Donoghue v. 
Stevenson. In the present reviewer’s opinion it is regrettable that the modern 
sociological theories of law, such as the theories of Gény, Ehrlich and Pound 
are separated both from each other and from the chapter on Law and Justice. 
This seems to destroy the organic connection between the thought of Bentham, 
Mill, Ihering and the modern theories centred around an appraisal and balance 
of interest. 

Professor Stone is a disciple of Roscoe Pound, whose influence is paramount 
throughout the book. The most brilliant part of the book is devoted to the 
analysis of law as an adjustment of conflicting interests which is based on 
Pound’s approach and classification. The different claims of individual and 
social interests are surveyed and illustrated by a wealth of practical detail and 
suggestions for further research. At the same time Professor Stone does not 
uncritically adopt the teaching of his master. His criticism of Pound’s three- 
fold division of legally protected interests into individual, public and social 
interests is convincing. It is in this part that the guiding theme of the book, 
the analysis of the perpetually changing tension between law and the develop- 
ment of society, is most vividly demonstrated, though the separation of this 
part from the general trends of legal theory is to be regretted. 

The third part deals with the sociology of law, and it is in this part that 
the present reviewer has found it most difficult to grope his way. Every 
modern jurist is faced with the problem that Professor Stone has tackled with 
a wealt! of intellectual equipment and of original thought: Given the 
increasing connection of law and the other social sciences, how far should the 
modern jurist go in the discussion of sociological, economic, psychological and 
other problems. In the present reviewer’s opinion it is not possible, not even 
for an author of Professor Stone’s intellectual dimensions, to write a text-book 
on sociology or economics as an incidental part of a text-book on jurisprudence. 
On the other hand, the self-limitation of the analytical school] is not open to the 
modern jurist who sees law as a process of social development. In this 
dilemma it is submitted the jurist cannot but accept the main conclusions which 
leading sociologists, economists, scientists or psychologists may have reached, 
and state clearly the assumptions on which he is proceeding. In an analysis 
of modern developments in the law of restraint of trade, for example, it is 
pertinent for the jurist to trace conflicting economic theories in the different. 
judgments, to lay bare ideological valuations and conflicts underlying legal 
decisions; but it is neither possible nor necessary to enter at the same time 
into a discussion of the fundamentals of monopoly capitalism, free competi- 
tion, state socialism, ete. Professor Stone has not altogether avoided this 
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danger. ‘The last part contains various fragments of text-books on the 
sociology of power and abortive discussions on the conflict between laissez- 
faire theories and the advocates of planned economy. The reader is treated 
to extracts from Mannheim or Hayek or Bertrand Russell, followed by a more 
or less inconclusive discussion of their theses. The discussion is bound to be 
inconclusive, for the themes are immense: it is the modern jurist’s dilemma 
that the fields which he ought to master widen continuously while his own 
craft becomes more and more specialised and complex. It is all the more 
important not to get lost in the wilderness. For an analysis, for exaniple, of 
the dual aspect of law as a form of power and as an expression of socio- 
ethical convictions, it would not appear to be necessary to enter into a detailed 
analysis of the different forms and functions of power in the modern state. 

Professor Stone is a relativist: that is, he sees law as an expression of 
changing values and conflicting interests. He is therefore bound to reject 
any absolute theories of justice. He is not, however, entirely free from the 
weakness which permeates Pound’s later work, where, contrary to the whole 
trend of his teaching, he attempts to prove certain absolute ideas of justice. 
Both in his Contemporary Juristic Theory and in Social Control through 
Law, Pound attacks the relativists whom he describes as ‘ give-it-up ’ phil- 
osophers. As far as one can judge he throws such thinkers as Max Weber and 
Radbruch into one pot with Kelsen, failing to see that the relativism of the 
former two is not an escape from a choice of values but a clear and trenchant 
exposition of the conflict of values which permeates all social life. This is 
entirely in accord with Roscoe Pound’s own main teaching, and it is not 
surprising therefore that his recent attempts to construe absolute values of 
justice on the basis of his own theory are so unconvincing. Ultimately he 
must take refuge in such phrases as ‘ The legal order cannot stand still until 
philosophers can agree ...on an idea.... In the meantime the courts 
must, as in the past, go on finding out by experience and developing by reason 
the modes of adjusting relations and ordering conduct which will give the 
most effect to the whole scheme of interests with the least friction and the 
least waste’. It is impossible to derive much guidance from such a formula. 
The ordering of legal relations between monopolistic organisation of employers 
and labour, for example, avoids friction and waste, but sacrifices other social 
values. Which of the two prevails is a matter of choice between utilitarian 
collectivists or individual values. Professor Stone is far more cautious in 
his search for an absolute ideal of justice, but he appears to find one in what 
he calls a ‘minimum standard for all as a generally agreed basic end’. 
Whether this is an absolute ideal of justice or the condensation of the pre- 
dominant trends of thought in our time does not become clear. Even as an 
idea for our own times such a formula is almost meaningless. As Professor 
Stone himself is well aware it settles nothing in the controversy between 
planners and individualists, capitalists and socialists. 

On some of the more specifically juristic problems on which Professor 
Stone’s preliminary analysis is so penetrating, one looks in vain for definite 
conclusions. What, for example, are the factors guiding the judge in the 
development of law? Professor Stone’s exposition of the fallacies in logical 
reasoning could not be surpassed, but nowhere does he analyse clearly the con- 
flict between the need for judges to adapt the interpretation of law to 
changing social ideas and the need to keep law and politics distinct. The 
conflict is apparent in the recent decisions of the House of Lords (for example, 
in its attitude to common employment) as much as in the judicial interpreta- 
tions of the American or Australian Constitutions. One would have liked to 
find in this. hook a re-assessment of the problems analysed by such great 
Judges as Holmes or Cardozo in the light of recent events and developments. 


1 All these antinomies have been traced with masterful lucidity and consistency 
by Radbruch, the complete omission of whose legal philosophy is a deplorable 
gap in Professor Stone’s work. 
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In the present reviewer’s opinion, unity, conclusiveness and readability of 
the book have suffered, to some extent, from digression into fields not 
strictly relevant to its main theme and from a sometimes bewildering abundance 
of references and citations. The impression left is that of a vast structure 
of which parts have been completed but others have been barely sketched out, 
while others again seem to detract from the main plan and outline. But all 
these are criticisms apposite only to a work of unusual greatness of conception 
and depth of learning. The Province and Function of Law is undoubtedly 
not a students’ book, but it will be impossible for anyone to think and work 
on the place of law in society without constant consultation of Professor 
Stone’s treatise: as an encyclopedic work of reference, as a stimulus to 
thought, and as a limitless source of further search and enquiry into the 
functions of law. 

W. FRIEDMANN. 


Srupigs IN AFrican Native Law. By Jurus Lewin. (Cape 
Town : The African Bookman. 1947.) 


Txu1s book contains a number of essays on the sociological aspects of native 
law in South Africa. Its author, who is an Advocate of the Supreme Court 
of South Africa, has as his main purpose the relation of customary practices 
to the changing conditions of Bantu society and to the common law of the 
land. : 

This is an important task. The native inhabitants of the Union are 
already much under the influence of European culture, and the background 
of native law today is not simply the tribal system, but the more complicated 
social and economic system in which the natives now find themselves. 

Lewin shows that one of the commonest causes of action seems to arise 
from the sort of transactions and the forms of relationship which natives 
have adopted from Europeans, and which reflect the economic realities under- 
lying their lives. Such cases concern money lent, goods sold, services ren- 
dered, possession or ownership claimed of an article, etc., etc. He also cites 
a number of cases, to exemplify the conflict between native law and common 
law, the implications of which are that where a cause of action-is known to 
common law but not to native custom the plaintiff may fail. A European 
involved in a similar situation, as plaintiff, could obtain damages under the 
common law, but there is no legal redress available to the black man because 
the common law does not apply in his case. 

The problem, as a whole, is complicated for a number of reasons. In the 
first place, although a substantial body of native law exists which is fairly 
explicit, little attempt has been made to codify it. It is essentially family or 
personal law covering such matters as marriage and divorce, settlement of 
dowry, seduction, illegitimacy and adoption of children, inheritance, etc. 
European law, on the other hand, is the foundation. on which constitutional 
government rests. It has also supplied the law of crime, of commerce, of 
property, and of procedure. Whether native law can be reconciled to the 
latter and is capable of development to meet the new circumstances of modern 
African life is a doubtful question. What is even more important, as Lewin 
pertinently observes, is whether its development is desirable on lines different 
from or parallel to the European law. 

In the reviewer’s opinion the answer to such questions must depend upon 
developments in the wider sociological field. It is impossible to offer a simple 
solution. The situation in countries like South Africa and the East African 
Colonies which maintain a segregationist policy, is clearly different from other 
regions in Africa where a steady and relatively unhindered assimilation of 
European ways and institutions is taking place. In the latter case it is 
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` possible, to a large extent, to envisage a progressive adaptation to and adoption 

of European legal principles and procedures. For example, one interesting 
development in family law that the reviewer has noticed in West Africa is the 
increasing willingness of the native court to give prior recognition to the claim 
of the eldest son to his father’s estate, as against the traditional rights of the 
deceased’s brother. 

Changes of this kind are taking place despite the fact that, as Lewin 
rightly points out, the British are—almost unconsciously, it seems—trying to 
build up a system of native law with material supplied from below rather 
than above. There is little doubt about the trend, but its detection and 
proper appreciation often require careful investigation. 

All together, for students interested in the legal as well as the sociological 
fmplications of colonial conditions, this is a most stimulating and well- 
documented book. 

K. L. Lrrrre. 


Srupies Iw BwæucaL Law. By Dr. Davip Dause. (Cambridge 
University Press. 1947. 828 pp. 21s. net.) 


Tus book will interest both Bible students and lawyers and that rarer person— 
a combination of both. It is written with freshness, lucidity and challenge. 
Although Hebrew words and phrases necessarily appear, these are no hindrance 
and are fully translated. There are five studies—‘ Law in the Narratives’, 
“Codes and Codas’, ‘Lex Talionis’, ‘Communal Responsibility’, ‘Summum 
Jus, Summa Injuria’. 

In the first essay we meet with a mild challenge. It is to the famous dictum 
of' Sir Henry Maine that ‘law was not always distinguished from religion’ and 
that ‘all precepts were deemed to be first of all of religious character’. Dr. 
_ Daube demurs though he does not accept the ‘somewhat harsh’ statement of 
Dr. A. S. Diamond that ‘ there is no substance in any of these conclusions’, Dr. 
Daube bids us be cautious. He takes the Biblical narratives to show that parts 
of ancient Hebrew law can be reconstructed apart from religion. He makes 
a ‘case’ out of the story say of Joseph, or Moses, or Abraham. And he deals 
with them generally in a comparative way. For example, he refers to the story 
of Moses being given sight of the Promised Land and asks whether it was 
possible in ancient Hebrew law or at least Hebrew legal thought, as it was in 
Roman, to obtain possession ‘by sight and intention’ ‘seize land by looking 
at it’. 

It is in this combination of modest challenge and comparison that much of 
the value of the book lies. 

Undoubtedly Dr. Daube has an eye for resemblances. He does not show 
the same eye for differences, probably for want of space. For now and again 
it is clear that he is working in the cramped space of the size of the book as 
when he says, with a touch of humour, having enumerated a number of pos- 
sibilities, ‘Enough of this—the complications possible and even normal are 
many and not easy to tackle’. 

Each of the chapters yields good fruit. The one on ‘Communal Responsi- 
bility’ bears more nearly upon our own time and condition than the others. 
Dr. Daube shows a discriminating trend in his insistence that ‘ Communal 
Responsibility’ is other than ‘Ruler Punishment’. We would have been glad 
to receive a longer treatment on the corresponding ‘Ruler Reward’ and 
“Communal Merit’. 

The third essay on ‘Lex Talionis’ is more difficult to follow, and the thesis 
more difficult to receive. ‘The object of this study’, he says, ‘is to show that, 
even in the earliest epoch open to inquiry, the idea of compensation was 
important where we are inclined to notice nothing but punishment’. In this 
connection he puts in a defence of the Rabbinic system, and adds: ‘the 
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Rabbinic system is the system of the Bible in that it represents and brings to 
full life the essential teachings of the Bible’. The whole essay shows how 
very easy it is to impute the Hebrew law given ideas and practices which 
belong to other times and peoples. Whether Dr. Daube gives the full and 
satisfactory interpretation may be doubted, but we must give heed when he 
contends that the law of retaliation is based upon the idea ‘that if you deprive 
a man of a certain power or faculty, this power or faculty becomes yours’. 
He does not accept the position of Professor Jolowicz that ‘ancient systems 
deal with tort and the damages for it not so much quantitively as qualitatively. 
The penalty is made to fit, not the amount of damage inflicted by the tort but 
by the nature of the tort itself’. The whole chapter demands and will repay 
eareful reading. A 

In these essays Dr. Daube has opened many doors. The two Indexes are 
admirable. 

B. Grey GRIFFITH. 


Dury anp Art 1N Apvocacy. By the Hon. Sir MaLcoLm HILBERY. 
(London : Stevens & Sons, Ltd. 85 pp. 6s. net.) 


Tese two lectures—for lectures they appear to be though the little volume 
throws no light on their origin—are very well worth the attention of young 
advocates, and indeed some established advocates might do worse than ponder, 
with a view to practice, the ripe wisdom which they contain. Hilbery, J., was 
a leading common law advocate before his elevation to the bench, and is there- 
fore eminently qualified to give guidance on the matters with which he deals. 

The first of the two lectures discusses problems of perennial interest to 
advocates, such as the conflict between duty to client and duty to the court 
and society. Although the learned judge has little new to say on this topic 
he puts the moral code which should govern the advocate at once clearly and 
unflinchingly and does not hesitate to refer to the failures in this respect of 
lawyers as eminent as the late Lord Birkenhead. 

On the art of advocacy much has been written, but seldom has so much to 
the point been said in so short a space as here. The young advocate who 
masters these lessons will not fail for lack of knowledge as to how to handle 
his case. 

C. 


Britisu NaTionatiry: Law anD Practice. By J. MERVYN Jones. 
With a Foreword by W. E. Becxetr. (Oxford: Clarendon 
Press. 1947. xxii and 452 pp. 80s.) 


For many years the lack of a comprehensive treatise on the law of British 
Nationality has been sorely felt. As Mr. Beckett has pointed out (55 (1989) 
L.Q.R. 267, at p. 272), the application of the British Nationality Acts ‘ gives 
rise to an enormous number of most interesting questions on which there are 
virtually no judicial decisions. While the papers of the Foreign Office and the 
Home Office show the questions that have arisen and the view which has been 
followed administratively with regard to them, the legal profession at large 
remains ignorant of their existence. It would be of the greatest utility if a 
good book were written on this subject.... I believe that if any competent 
writer were to undertake to produce a book on British nationality on these 
lines, he would have the satisfaction of giving his name to what would certainly 
become for many years the standard work on the subject’. 

It was Mr. Mervyn Janes who was fortunate enough to secure, and who was 
considered competent to receive, Mr. Beckett’s sponsorship. Both of them are 
entitled to congratulations on their decision, for Mr. Mervyn Jones has filled 
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the gap admirably and produced an extraordinarily valuable book which is at 
present, and is destined to remain, the leading and indispensable authority on 
the subject. It is attractively written, discloses a highly trained legal mind, 
contains a full and illuminating discussion and altogether proves that its 
author possesses the requirements stipulated by Mr. Beckett in 1939. 

The book is divided into five parts. Part 1 deals with the Theories anc 
Principles of International Law regarding Nationality. Here Mr. Mervyn 
Jones gives in general terms a survey of some fundamental conceptions of 
international law: nationality, jurisdiction, allegiance, ‘ressortissants’, 
nationality of corporations, naturalisation, dual nationality, the effect of 
territorial changes, expatriation, the Hague Codification Conference of 1930. 
As the author remarks, these matters are to some extent outside the scope of 
his work, yet it would have done no harm if he had shown less restraint in 
treating them. Thus it is interesting to observe that the author doubts the 
existence of a rule of international law under which, in the case of annexation 
of territory, only those nationals of the annexed state acquire the nationality 
of the annexing state who either remain resident in the annexed territory or 
submit to the new sovereign; but the argument does not seem to be’either con- 
vincing or exhaustive (see 5 (1942) Mop. L. Rev. 218) and is perhaps too much 
influenced by British administrative practice. 

Part 2 contains a historical introduction to the Modern law of British 
Nationality. Its most substantial chapter is devoted to the conception of a 
British subject at common law (pp. 28-73). A full discussion of Coke’s report 
of Calvin’s Case has, of course, pride of place, and here the reader will also 
find an analysis of the conception of allegiance (into the history of which, 
according to the author, ‘much original research remains to be done’), and of 
the effects of territorial changes from the point of view of English law. 

In Part 3 Mr. Mervyn Jones presents a detailed commentary on the British 
Nationality and Status of Aliens Acts, 1914-1943. This is undoubtedly the 
principal part of the book to which the practising lawyer will most frequently 
turn. Its outstanding feature is the fact that the author has had access to 
normally inaccessible material. Without it this part of the book could not 
have been written; for it is a necessary qualification of an author that he has 
experience of the suggestions and illustrations which actual cases provide and 
which no mere theorist can visualise, and that he speaks with the authority 
which comes from knowledge of the solutions adopted in practice. It is no 
wonder, therefore, that both the comments on the statutory provisions and 
the examples of which many, though perhaps not sufficiently many, are given, 
are concise, pointed and vivid. They will afford reliable and, frequently, 
authoritative guidance to the practitioner. 

In Part 4 Mr. Mervyn Jones treats the difficult and much neglected law of 
‘British nationality within the Empire. In the preface he points out that ‘ the 
whole Commonwealth position appears somewhat fluid’. He has therefore 
refrained from a detailed analysis, but his survey will prove very helpful. 

Part 5 deals with British protected persons of whom Jawyers used to 
know very little until they had the benefit of Mr. Mervyn Jones’ paper in 
British Year Book of International Law, 1945, 122, and the protection of 
British corporations. Here again the interplay of nationality laws and inter- 
national law is explained with great lucidity. 

The Appendices contain the texts of numerous statutes, but it would have 
been convenient if the full text of the Acts of 1914, 1918, 1922 and 1983 had 
again been printed. 

In conclusion two further wishes may perhaps be mentioned so that the 
author may consider them for a second edition. The application of the 
Nationality Acts involves numerous questions of private international law. 
Mr. Mervyn Jones never fails to refer to them (see, e.g., pp. 134, 166, 179, 
192, 199), but he does so rather cursorily and it would seem that a more 
thorough discussion of these problems is required. This should lead the author 
to a reconsideration of his frequently expressed view that, e.g., the word 
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‘minor’ means, in the case of a child domiciled in the United Kingdom, under 
ihe age of twenty-one, but in the case of a child domiciled elsewhere it must, 
under the English rules of private international law, be interpreted according 
to the law of the child’s domicile. If the English legislator employs the phrase 
‘minor’, is it not a reasonable inference that he speaks with his own conceptions 
in mind and employs the phrase as a short equivalent for ‘ under the age of 
21°? The second observation arises from this reviewer’s suspicion that a good 
deal of illuminating material may be found in the large body of American case 
law on United States citizenship and that, moreover, the interpretation of the 
English Acts would be enriched by an investigation of those decinons 4 in which 
foreign courts have had to apply or construe them. 
F. A. Mann. 


THE PRroBLEM OF Pre-War Contracts IN Peace Treaties. By 
Ernst Wourr. With a Foreword by Sir Arnotp McNam. 
(London: Stevens & Sons; Ltd. 1946. xii and 148 pp. 
12s. 6d. net.) . 


Titrs is a study by an eminent German legal practitioner of the contract 
clauses contained in the Peace Treaties of 1919 and the Treaty of Lausanne, 
and of their application by the Mixed Arbitral Tribunals. It was written 
during the late war and is designed as a guide to the problems which the 
framers of the new peace treaties must face. The learned author argues very 
forcibly in favour of the inclusion in the new treaties of provisions of greater 
scope and less ambiguity than those contained in Article 299 and the annex to 
Section 5 of the Economic -Clauses of the Treaty of Versailles and the corres- 
ponding portions of the other treaties of the 1919 settlement. It is perhaps a 
matter for regret that the framers of the new treaties with Italy, Roumania, 
Bulgaria, Hungary and Finland have not listened to Dr. Wolff. For Annex 
XVI of the Italian Treaty, and the corresponding portions of the other new 
treaties, reproduce at least some of the uncertainties of the earlier situation. 
Provision is indeed made for the exception from the treaty regime of wartime 
contracts—as distinct from pre-war contracts—made with the authorisation of 
an Allied government. This is in accordance with Dr. Wolff’s recommendations 
and with those of the International Law Association. But there is no class of- 
maintained contracts as there was in the Treaty of Versailles and the ambiguity 
of Article 299 (a) of the latter instrument regarding the date at which a 
contract is dissolved is exactly reproduced. No doubt one of the reasons why 
the handling of the matter has not much improved since 1919 is that, as Dr. 
Wolff points out, business men have since that time anticipated war and thus 
have not been taken unawares by it as they were in 1914. The need for 
regulation of the matter has thus not been so great. But more detailed 
provisions, on the lines of those the author of this book suggests, would have 
been nevertheless desirable. In this connection it is perhaps to be remarked 
that even Dr. Wolff’s scheme does not go as far as it might. For instance, he 
would base the test of enmity exclusively or mainly on nationality and would 
exclude from regulation by the peace treaties contracts with neutral subjects, 
Yet, where as in 1939 the true war was preceded by a ‘white war’, in the 
course of which Germany acquired and invested with her citizenship millions 
of Austrians and Czechs, the test of enemy nationality becomes too inclusive 
and the regulation by treaty of the contracts of neutrals may be most desirable 
for the doing of adequate justice to individuals. But the text of the new 
German Treaty has, of course, yet to be seen, and it may well differ from that 
of the Italian draft. 
Crive Parry 
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Tur ScHELDT QUESTION TO 1889. By S. T. Bryporr. (London: 
George Allen & Unwin, Ltd. 1945. ix and 238 pp. 10s. 6d. 
net.) 


Toves we must recoil from Mr. Ford’s verdict on history as a whole, we may 
confess that certain types of it may be intensely stale and unprofitable. This 
reviewer would be tempted thus to characterise, for instance, local history. 
Parochial annals and that county series named for Victoria—surely Albert 
was intended for such a monumentum could only be Germanwm—emphatically 
do not interest him. And early diplomatic history, so unrewarding and remote 
as it invariably is, constitutes another pet aversion. Let there be added to 
these prejudices a deep suspicion of all Dutch history engendered by a former 
incautious reliance upon Motley and a thoroughly biased reception awaits such 
a book as Mr. Bindoff’s. But the latter is a quite remarkable production and 
a full recantation is in progress. 

This book is a fascinating study of an aspect of legal and economic history 
to which not much attention has hitherto been paid. In the author’s own 
words, it is an account of the influence upon history of three facts: that 
since the end of the fifteenth century Antwerp has been actually or potentially 
one of Europe’s greatest seaports; that since 1585 (with one short interval) 
a political frontier has separated that port from the mouth of the Scheldt on 
which it lies; and that Holland, the interposed state, was long dominated by 
economic interests to a great extent hostile to those of Antwerp. But there 
have really been two ‘ Scheldt Questions’: that of the period before the Dutch 
closure of the river in 1585, and the later and more familiar one of the long 
closure and of the ultimate establishment of the regime of 1839. Perhaps the 
earlier one, which was likewise a question of the politico-economic control of 
the river, is the more interesting. For it serves to provide a picture of 
feudalism as complete and as vivid as that reflected in the history of English 
land law. But it is feudalism with a difference, feudalism completely divorced 
from lands and tenures and largely from courts and jurisdictions. Yet all the 
same features are there, the nexus between lord and vassal, the incidents of 
dependence, though represented now not by aids and services but by geleiden 
and by tolls. There is even a parallel to Quia Emptores in the Emperor 
Maximilian’s requirement that the magistrates of Antwerp should nominate a 
‘man living and dying’ to represent them, upon whose death they should pay 
a relief, when in 1479 he allowed the commutation of tolls into an annual rent. 
The account of the feudal regime of the river thus furnishes a striking justifi- 
cation for the economic interpretation of early English land law and deserves, 
as indeed does the whole book, to be widely read. 

: Curve Parry 


Tue ELemMents oF Roman Law, with a translation of the Institutes 
of Justinian. By R. W. LEE, D.C.L., F.B.A. Reprinted with 
corrections, 1946. (London: Sweet & Maxwell, Ltd. xxiii 
and 489 pp.) 


Ix is a relief that this book is again in print, and we, only hope this will still 
be true when this review appears. As was generally forecast when it was first 
published, it has proyed itself in practice the best that can be recommended to 
beginners, and, though the reviewer still wishes Professor Lee had written a 
rather different type of book, re-reading has only enhanced his appreciation of 
what has in fact been written. There are no major changes. Here and there 
a paragraph has been re-written, generally to make it clearer, and a few 
references have been added to new books, e.g., Dr. Schulz’s History of Roman 
Legal Sciénce and Professor de Zulueta’s Roman Law of Sale. One of the 
latter alters the translation of Justinian’s provisions with respect to the 
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formalities required for written contracts of sale (p. 302), but the general 
: interpretation of those provisions has: not been changed. The author says - 
` that it is a question of fact in each case whether the parties intend to be bound 
independently of the writing or not until their agreement has been put into 
writing. This was no doubt the rule before Justinian, and it has often been, 
held that his constitution did not make a change, but the prevalent opinion, 
and that which the student will find both in Buckland and de Zulueta, is 
different. It might have saved some perplexity if it had been mentioned. 
Professor Lee has also added a reference to the Giessen papyrus in connection 
with the Constitutio Antonina (p. 53), but he seems to remain sceptical as to 
its value, and, in view of the amount of textual emendation to which it has 
been subjected, hei is well within his rights: 

>` H. F. Jonowicz. 


A Se OUTLINE or Énersm LreaL HISTORY. By HAROLD 
POTTER, LL.D. Fourth edition, revised and enlarged. (London: 
Sweet & Maxwell, Ltd. 1945. xvi and 256 pp. 17s. 6d. net.) 

‘Lirriz Porrer’ must be almost as well known to generations of students as 

‘Little Hunter’ once was. It is, as the learned author is careful to point out, 

a different work from the greater Potter though both have a common source. 

But. it is open to the same objection—pointed out in a striking review of the 

longer work.by Mr. R. F. Treharne which appeared in these pages in November, _ 


* ; 1944that ‘legal history too often snatches some single fact from its historical 


* context, attaches to it a significance which the lay historian does not recognise, 
and works it into the fabric of. accepted teaching with a meaning-which, to the 
historian, seems quite wrong’. The plain fact is that a Satisfactory short legal , 
history has yet to be written. Professor Potter, indeed, makes no claim to 
have attempted the task. In the preface to his third edition he expressly dis- 
-claims for his shorter book any pretensions to being an outline of the whole 
field. He now attempts no more—apart from the provision of a new Introduc- 
tion and a new chapter on the forms of action and the partial rewriting of four 
others—than an -enlivening of the text by the addition of a number of 
illustrations. But, in spite of the learned author’s modesty, this must have 
been no inconsiderable task and it has been performed with his-habitual great 
accuracy. What is perhaps a pity is that he should take the view that ‘an 

. “outline” can hardly be expected to rise to heights of literary style’. For 

- surely the contemporary distaste of the student for legal history could be 
corrected by his introduction to it through Maitland’s pages. It is said that 
the compression of curricula rendered necessary by the present pressure upon 
the law schools often will not allow of that. It is a great loss. 

- “Curve Parry 


“Tue Law. or Wits. By Rupert Cross. - (London: Stevens & 
_ Sons, Ltd. 1947. viii and 97 pp. 4s.) 


` Ena the other bogi published in the, sèries This és the Law, this work. is 
intended primarily for the layman. It is divided into fiye chapters. The 
chapter headings are as' follows :—Chapter 1, ‘ Why you should make a will, 
and what happens if you don’t’; Chapter 2, ‘How you make, alter and revoke 
a will’; Chapter 3, ‘How you prove a will’; Chapter 4, ‘Points to consider 
when making a will’; and Chapter 5, ‘The winding up of an estate’. 

`” The book is clearly written and ‘well illustrated. It contains .sound 
criticisms of parts of the law and gives an occasional admonition to the reader 
not to venture far without legal advice. Two minor criticisms may be made. 
-In the first place there are several passages which may mislead the reader. 


Apnin 1948 ; REVIEWS y 245 


This is no doubt the result of trying to condense the subject-matter. For 
example in the first paragraph on p. 1 the first reason for making a will is 
“if you want anyone other than your spouse to have any article or certain 
sum of money belonging to your estate after your death, you can only make 
sure of this by dealing with the matter in a will’, Other examples will be 
found on p. 7 (personal chattels to widow without transfer); pp. 19-20 (undue 
influence); pp. 21 and 23 (signature in the testator’s presence); p. 38 (it is 
not stated that the widow has been appointed executrix); p. 51 (settled land). 
The second criticism that can be made is that some of the paragraphs could 
well have been omitted as too difficult for the layman to follow; for example, 
the last paragraph on p. 30 containing a confusing example of a special power 
of appointment. 
D. Hucnes Parry. 


Der WANDEL DES INTERNATIONALEN KaRTELLBEGRIFFS. AMERIKAN- 
ISCHE KarTELLDOKTRIN UND Woruip Trane Cuarter (The 
Change of the International Conception of Cartel. American 
Cartel Doctrine and World Trade Charter). By Dr. FREDERICK 
Haussmann, Professor of Economics, Upsala College, New 
Jersey. (A. Francke AG. Verlag Bern. Sfrs. 11.50. $8.) 


Tus Draft Charter of the International Trade Organisation of the United 
Nations (published as Appendix to the Report of the Second Session of the 
Preparatory Committee of the United Nations Conference on Trade and 
Employment of September, 19471) includes in Chapters V and VI provisions 
relating to the control of international private and government cartels.2 While 
accepting cartels as instruments of international economic co-ordination, the 
authors of the Charter realise that the freedom of international trade is 
endangered by the restraint of trade which is the very purpose and raison 
être of cartels.2 The Charter therefore attempts to create an international 
control of cartels in order to prevent any ‘harmful effects of restrictive business 
practices on the expansion of production of trade and the maintenance in all 
countries of high levels of real income and on the other purposes of the 
organisation ’.* 

; Even on the national scale control pikes a most complex economic and 
legal problem. Its aim is to reconcile freedom of trade with the reasonable 
protection of producers and consumers against the destructive consequences 
of cut-throat competition. The solution will be different in different countries 
at different times. A cartel may serve the purpose of the expansion of trade 
today and may restrain production, distribution or consumption tomorrow 
simply because of a change in economic conditions. In the international field 
it is unlikely that the governments concerned would easily agree in their 
appraisal of the economic effects of particular cartel practices. A cartel may 
serve the expansion of trade and employment in one country and may be 
harmful to production or export trade in another. 

A mere undertaking of all members of the Organisation ‘to take all possible 
steps within their jurisdiction to prevent restrictive practices having harmful 


1 Cmd. 7212. At the time of writing the International Conference on Trade and 
Employment has been in session at Havana for over two months. 

2 An analyeia of these provisions is given in ‘International Cartels’ by F, E. 
Koch in The Modern Law Review of April, 1946. 

3 See ‘ Cartels as Instruments of Internationa] Economic Organisation ° by F. E. 
Koch in The Modern Law Review of July, 1945, p. 181. 

4 Report of the First Session of the Preparatory Committee of the United 
Nations Conference on Trade and Employment, London, October, 1946, p. 18, 
Chapter IV, Section A, 8. 
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effects on the purposes of the Organisation’ could therefore be invalidated or 
remain without practical value because some members might allow or approve 
of a monopolistic arrangement or restrictive practice and therefore refrain 
from controlling action while others might regard such practice as injurious to 
the aims of the Charter. 

This difficulty would be aggravated as long as there exists no uniformity 
of view between the members of the Organisation as to their fundamental 
attitude to cartels. ‘In preliminary exchanges it was found that some 
delegates régarded these practices as invariant and automatic barriers to a 
free and expanding system of international trade . . . on the other hand some 
delegates perceived considerable advantages in their wise use, particularly in 
introducing stability in industries requiring large investment and depending 
mainly on external markets ’.® 

A practicable international system of cartel control can hardly be envisaged 
before the members of the Organisation have reached agreement, at least -on 
the fundamental conception of the cartel. 

The recent publication of Professor Haussmann’s book, which is an 
amplification of a lecture given by the author to the Statistical-Economic 
Association and the local branch of the Swiss-American Society for Cultural 
Relations in Basle in April, 1947, coincided with the Second Session of the 
Preparatory Committee for the International Trade Conference in Geneva. 
The mere fact of the preparatory meeting shows ithat.the treatment of inter- 
national cartel questions had reached a decisive new stage. Only after 
fundamental agreement on the solution of the highly complex cartel problem . 
had been achieved was the way open for a comprehensive Charter of an 
International Trade Organisation now under consideration. 

Professor Haussmann tries to analyse in his book how the foundations of 
such agreement were laid and in what ways it should be possible to erect a 
sound structure of international cartel policy on this basis. 

Cartels which, in accordance with communis opinio and his own previous 
studies on concern and cartel law, Professor Haussmann defines as associations 
of economically independent economic units formed for the purpose of 
influencing markets (in contrast with trusts which further identical aims by a 
centralised administration of dependent economic units) may be formed 
between private or public commercial enterprises or between private and 
public commercial enterprises.” They may adopt the form of gentlemen’s 
agreements® or trade associations which are limited to services of an 
informative nature, including those relating to prices and basic calculation 
factors,» or they may be proper syndicates openly aiming at influencing 
markets and at the fixing of prices by the members of the cartel. 

The attitude adopted towards cartels was by no means uniform throughout 
the world. On the contrary, there was a fundamental contrast between the 
treatment of cartels and monopolies in the United States of America, on the | 
one hand, and in Europe, on the other. 


5 Ibidem. 

6 Ibidem, Sect. A, 2. 

7 Article 44, para. 4, of the draft Charter of September, 1947. 

8 In this connection Haussmann mentions the so-called ‘Gary Dinners’ of the 
‘American steel industry at which discussions on westher, family, art, travel- 
ling and other social subjecte resulted in common agreement on the next 

ear’s prices. : 

9 Haussmann notes the increase in England of the number of such trade 
associations (from 1,900 in 1919 to 2,500 in 1947), of which many exercise & 
direct influence ‘on markets. He envisages the development of the inter- 
national cartel more in, the form of such loose associations, ‘conferences and 
meetings for friendly discussions or the exchange of technical information, 
and he refers in this connection to the Anglo-American Oil Agreement as a 
very loose new form of international understanding, 
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American cartel policy is based on the Sherman Act of July 2, 1890. 
Introduced at a time when cartels were hardly known, it declared illegal ‘ every 
contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in inter-State or international trade’ 1° without 
any special provisions directed against cartels or special cartel measures. It 
was the ‘magna carta’ of free competition in defence against any restrictive 
business practices either in the form of restraint of trade or of a monopoly. 

In the book under review, Professor Haussmann analyses the history of 
cartel and concern law in U.S.A. and traces its change from the religious 
fervour of the Sherman Act to the practical compromise of the American draft 
of the World Trade Charter of 1945. 

From the beginning, the American Supreme Court was unable to ignore the 
inter-connection between the growing size of the American industrial enterprises 
which were the breeding-stock of monopolistic tendencies and restrictive 
business practices and the corresponding increase of the productive efficiency 
of American industry by the introduction of modernised production methods. 
The application of the anti-trust and anti-cartel laws thus became a continual 
compromise between legal considerations, on the one hand, and economic 
considerations, on the other, a compromise between the conception of the 
freedom of competitive trade and the prevention of social waste and instability. 

The famous Standard Oil Case confirmed the Anglo-Saxon common law 
principle that only unreasonable restraints of trade were deemed illegal.’* In 
practice, however, the ‘rule of reason’ was applied exclusively to trusts, 
amalgamations and combines. Cartels were excluded from its benefits as per se 
illegal, being regarded as restraints of trade by the very nature of the 
agreement between their members. 

Except for a short interval from 1933 to 1985, when a more lenient view 
prevailed, and during the last war, when the necessity for a supreme productive 
effort overshadowed public interest in anti-monopolistic prosecutions of national 
enterprises, American jurisdiction and administrative practice has up to the 
present day rejected cartels (in contrast with monopolies) outright, and the 
anti-cartel attitude of the U.S.A. culminated in an ever-increasing hostility 
against international cartels.1? 

In contrast with American practice, most European Continental countries 
allowed, or even encouraged, cartels as means of reasonable private planning, 
and they tried, often somewhat half-heartedly, to curb monopolistic abuses by 
a more or less efficient control of the activities of cartels. The author accounts 
“for the difference in the form of economic concentration in the two cases by 
the different economic structure and development of the two continents. 
Europe, in contrast to U.S.A., consists of a multitude of economically inter- 
dependent States which are highly developed only in part. Inter-State cartels 
in Europe to some extent replaced a European federation. They were means 
of overcoming the economic difficulties arising from the changed political 
frontiers due to the peace treaties after 1918. England, France, Germany and 
Switzerland #3 also preferred the more elastic concentration of individually 
independent economic units by cartel understandings to the more rigid 
American form of concentration by trusts. 


10 The Webb-Pomerene Act of April 10, 1918 (Export Trade Act), excepted 
export cartels between Americans from the cartel prohibition. 

11 See Koch, Grundzuege des englischen Kartellrechts, p. 14 ff. 

12 The author reproduces a letter from the President of the U.S, to the Secretary 
of the Department of State dated September 6, 1944, in which the President 
states: ‘Cartel practices which restrict the free flow of goods in foreign 
commerce will have to be curbed. With international trade involved, this 
end can be achieved only through collaborative action by the United Nations’. 

13 The author gives interesting data on the number of cartels in England, 
France, Germany, Switzerland, Sweden, Poland, Czechoslovakia, Hungary, 
Norway and Yugoslavia which bring the total number of European cartels 
to about 10,000. 
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The author shows how the provisions of the draft World Charter on Inter- 
national Cartel Control made an attempt to bridge the gulf between the 
American protagonists of free trade and the European representatives of 
international economic co-ordination and planning. The Americans have 
agreed to admit inter-governmental commodity agreements in extraordinary 
circumstances in order to overcome special temporary difficulties, such as the 
tendency ‘towards persistent disequilibrium between producers and consumers 
of primary commodities, the accumulation of burdensome stocks and pro- 
nounced fluctuations in prices’.14 They have also accepted the application of 
the ‘rule of reason’ for cartels. Business practices affecting international 
trade which restrain competition, limit access to markets, or foster rmonopolistic 
control shall be combated ‘ whenever such practices have harmful effects on the 
expansion of production or trade and interfere with the achievement of any of 
the other objectives set forth in Article I’.15 The British, by accepting the 
American proposals, have endorsed a scheme of stricter control of international 
cartels by the International Trade Organisation.'® 

The receipt and investigation of complaints about restrictive business 
practices are among the most important functions of the organisation, as ‘it 
was clear to all delegates of the Preparatory Committee that governments 
would be unlikely to agree in their judgment of the effects of particular 
practices ’.17 

Professor Haussmann rightly welcomes these proposals as those of a 
fundamentally new cartel policy. International cartels are now recogniscd as 
instruments of international co-ordination, and the abuse of their economic 
power shall be prevented with the same firmness as the monopolistic restraints 
of trade under the American anti-trust law. 

The question naturally arises as to whether the aforementioned concessions 
on either side, designed to close the gap between contrasting views on the 
operation of cartels, will suffice to guarantee an efficient control of international 
cartels or whether the ‘loosely-fitting work containing all these diverse methods 
of national economy’ will prove to be a sham at the first attempt at imple- 
mentation of agreed terms of the Charter. The author realises this inherent 
danger 18 and makes a number of proposals for a practical international cartel 
policy which would not affect the sovereign national cartel policy of the 
members of the Organisation. 

In the first instance he recommends the strict adherence to the ‘rule of 
reason’. In so far he unwittingly agrees with the guiding principles of cartel 
control submitted by the present reviewer in 1945 and 1946,1° and with Mason,?° 
who hopes that ‘ through inter-governmental discussion a more uniform view of 
what constitutes an unreasonable restraint of trade may emerge’. 

In agreement with Article 44, para. 2 of the Charter, Professor Haussmann 


14 Article 52 of the draft Charter; see Koch in The Modern Law Review, 1946, 
. 68-69. 

15 Article 44, para. 1, of the Charter. The change of the wording of the 
original Article 34 of the American draft: ‘ Business practices which restrain 
competition and which thus have the effect of . . .’ to the wording of 
Article 44, para. 1: ‘Whenever such practices have harmful effects . . .' 
makes it clear that restrictive business practices without such harmful 
effects shall be considered reasonable and allowed. 

18-' We must either devise, if we can, some loosely-fitting work within which we 
can contain all these diverse methods of national economy or else we have to 
abandon the effort to get any international agreement at all’. Sir Stafford 
Cripps in the House of Commons in December, 1945, as cited by Haussmann, 

. 22. 

17 Report of the First Session, Chapter IV, Sect. A, para. 4. 

18 He refers to the unfortunate experiences of the World Economic Conference 
of 1927. 

19 The Modern Law Review, 1945, p. 141, £f. ; 1946, p. 7. 

20 ' Controlling World Trade’, pp. 48-49, cited from Haussmann, p. 39. 
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suggests that certain business or cartel practices should be looked upon as 
prima facie evidence of unreasonableness. 

The registration of international cartels which the author, in agreement 
with my own convictions, regards as a practicable and necessary measure of 
control, should in his opinion constitute only a preparatory step to the inter- 
national enforcement of a proper cartel control. He does not consider the 
individual countries concerned to be proper judges to decide whether or not 
a certain cartel is objectionable, and recommends instead to transfer the 
procedure and final decision to an international court of law whose judgments 
should be made enforceable by national legislation and jurisdiction. 

Desirable as it certainly is to achieve an efficient cartel contro] by means of 
enforceable decisions of an international authority, it seems obvious to me that, 
at any rate for the time being, this suggestion is no practical proposition. ‘The 
attitude of the various countries towards cartels forms part of their sovereign 
economic policy. None of them will be prepared to surrender its sovereign 
powers in that respect to an international court of justice deciding a most 
complex economic problem under a rule of law. The governments will be 
anxious to retain their power to decide for themselves, on economic grounds, 
which would be the best way to deal with a particular cartel, under the ever- 
changing conditions of their national economy’.?! We shall have to resign 
ourselves at the moment to a programme that ‘may be sadly disappointing to 
the economic purist and Utopian to the cynical realist, but it comes close to 
the maximum combination of the ideal and the feasible ’.?? 

Professor Haussmann has set himself the task of bringing this maximum 
closer to the ideal. With the lucidity and brilliance with which we are familiar 
from his previous works on concern and cartel law he tries to develop a 
uniform international conception of the cartel out of the contrast between the 
two rigid American methods and the rather vague attempts of European law 
to stem the tide of the accumulation of economic power in the hands of big 
business. His treatise is well supported by an abundance of the most useful 
material in the form of notes, a comprehensive bibliography and a rich 
collection of pertinent documents, opinions and statements from leading 
personalities and American and English institutions on the question of cartel 
policy and control as well as a reproduction of the American anti-trust acts 
and the various drafts of the cartel provisions of the World Trade Charter and 
the latest international economic agreements such as the International Tea 
Cartel of 1988 and the Anglo-American Oil Agreement of 1944 and 1945. 

The future will show in how far Professor Haussmann will be successful in 
his stimulating attempt to reconcile the diverging national conceptions of the 
cartel by the development of a uniform international conception. His book 
makes a most valuable contribution to the development of international cartel 
law in any case,?3 and it will be indispensable to all those, lawyers and 
economists, who have a theoretical or practical interest in the subject. 


F. E. Kocu. 


21 Koch in The Modern Law Review, 1946, p. 70. 

22 Knorr, ‘The Problem of International Cartels and Inter-Governmental Com- 
modity Arrangements’ in Yale Law Journal, 1946, p. 1106 ff., cited from 
Haussmann, p. 40. ; 

2} Jn a later article on the legal and`economic importance of the new American, 
English and French anti-cartel acts in Germany published in the German 
Monatsschrift fur Deutsches Recht, Haussmann, in co-authorship with 
Professor Wuerdiger, of the University of Hamburg, has expressed his hope 
that the compromise between the American and the Anglo-French cartel 
conceptions adopted in the draft World Charter will facilitate the uniform 
interpretation and application of the new German cartel control law enacted 
by the three military governments of Western Germany. 
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Income Tax Case Law. JUDICIAL [INTERPRETATIONS OF THE 
Income Tax Acrs. By A. FARNSWORTH, PH.D., LL.M. (Lond). 
Demy 8vo. (Stevens & Sons, Ltd. 17s. 6d.) 


Ax income tax consciousness induced by reading this admirable little book 
prompts the reflection that 17s. 6d. (its published price) represents something 
like £1 10s. of untaxed income (and for surtax payers, Cripps alone knows 
what!) and a doubt whether the expenditure will qualify as ‘money wholly 
and exclusively laid out on expenditure for the purpose of the... profession 
. .. or will be more cruelly categorised as a sum ‘expended for any other 
domestic or private purpose’. In short, its price must look forbidding for less 
than two hundred pages notwithstanding the elegant format and attire of the 
volume. 

However, whatever privations a purchase may entail (about one hundred 
indifferent cigarettes), the book must be recommended to everyone upon 
whose professional or academic sphere the subject impinges—that is to say 
almost all lawyers. In a field where the literature is almost entirely un- 
palatable and unattractive, Dr. Farnsworth renders great service by con- 
sistently producing both here and in his erudite notes in this Review and the 
Law Quarterly Review, lucid and coherent material written with a readable 
pen, and the value of this service should not be underestimated. It is 
regrettably the case that, save for a few overworked legal specialists, income 
tax law and procedure is increasingly avoided in legal practice and increasingly 
is becoming the exclusive field of accountants and other experts. This is a 
development that is unfortunate not merely because it deprives lawyers of a 
legitimate source of gainful employment but because there is no sphere where 
a legal training and a legal approach are more valuable attributes for proper 
advice and for accurate conclusions. Few income tax problems are matters of 
mathematical calculation and adjustment; if capable of such treatment it can 
be said that there is no problem. They normally involve a close consideration 
of recondite and difficult statutory provisions reinforced by a comprehension 
of the general principles involved. : 

It is the special quality of Dr. Farnsworth’s book that it brings into relief 
the purely legal nature of the subject and indicates the appropriate method of 
approach. It has the added virtue that it emphasises (although by inference 
rather than statement) the important truism that there is an income tax aspect 
in almost every present-day legal transaction and that a practitioner who is 
not equipped with a working knowledge of the subject is dangerously handi- 
capped in performing his function. This truism is still too little realised. The 
only legal examining body that includes income tax law in its syllabus is the 
Law Society, and even then to the extent only of a couple of questions out of 
a total of seventy-two in the Solicitors’ Final. It should by now be included, 
if not as a separate subject, at least within the scope of Property and 
Conveyancing courses in every examination for a legal qualification and an 
improved literature along the lines of the present book would contribute to 
such an end, 

The title of this book is deceptive. It is not a general case book of income 
tax law but a series of essays on particular problems. Each of the subjects 
dealt with is one of constant practical concern and, to the credit of the author, 
they include matters generally credited as obscure and difficult. All the 
essays are richly informative and replete with every relevant authority. If it 
is possible to discriminate between them, the reviewer found of especial value 
the discussion of ‘ Fact’ or ‘Law’ in connection with appeals from the findings 
of Commissioners which, in theory at least, are restricted to findings of law, 
This dichotomy has evolved some judgments of a highly technical and artificial 
character best exemplified in Inland Revenue Commissioners v. Lysaght 
({[1928} A.C. 284), a case which receives exhaustive and clarifying considera- 
tion in Dr. Farnsworth’s pages. Another essay of great value is ‘The 
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Residence and Domicil of Corporations’. This is a topic of constant 
recurrence and complexity and a perusal of this author’s treatment, while it 
will not resolve every problem, will at least furnish the clearest statement of 
principle that has yet been published. 

In conclusion one short uote of warning might be sounded. It is the 
outstanding quality of this book that the author finds a thread of principles 
upon which to string the apparently conflicting cases and regulations that 
abound throughout the subject. Nevertheless, if it conveys an impression that 
a principle can always be found (and the author makes no such assertion) it 
may well lead to mortal error. It is an unhappy fact that empiricism is the 
only rule for mary tax problems and until the long awaited codification 
(which our great-grandchildren may see) will remain so. 

A. GOODMAN. 


CHALMERS’ Law or Bitis oF Excuance. Eleventh edition by His 
Honour Judge Barr. (London: Stevens & Sons, Ltd. 1947. 
xlviii and 423 pp. (with index). 85s. net.) 


AFTER a gap of some sixteen years it is good to see a new edition of this 
standard. textbook and to be able to welcome Judge Batt as the new editor. 
While Professor of Commercial Law at Liverpool University Judge Batt 
established a reputation as an authority on the law of negotiable instruments, 
and comes accordingly more than usually well equipped to his editorial duties. 

These have been very onerous for not only is the gap since the last edition 
unusually long, but there have been an exceptionally large number of important 
decisions during the period. The work of incorporating these has been skill- 
fully done, and one might well say little more except to draw attention to an 
innovation in the shape of heavily printed sectional headings, which is an 
improvement. I will, however, offer some comments—of detail, but of 
important detail. 

The form of this book—all the works of the late Mr. McKenzie Chalmers 
took the form of illustrative cases and notes to sections of the statute with 
which he is dealing—does not give satisfactory scope to the sort of discussion 
of the more important cases which we should like to see and which Judge Batt 
is so well qualified to give. All the notes are highly condensed, being intended 
to put practitioners upon the track of cases rather than to expound the law on 
difficulty problems. Chalmers’ most interesting work from the student’s point 
of view lies in his prefaces and appendices. I think, however, that Judge Batt 
would have been justified in going rather further in expanding some of the 
notes than he has for the most part done, and he realises this himself in some 
cases where he very much improves the original notes. 

To take a few instances, the problem of negligence under section 82 calls 
for much more elucidation than it receives in the cursory note, and recent 
leading cases, such as Savory v. Lloyds Bank, Ltd., [1933] A.C. 201, furnish the 
opportunity. Again, the problem raised by Macdonald & Co. v. Nash & Cos 
[1924] A.C. 625, is very puzzling and deserves more than a footnote, especially 
as two recent cases cited help to elucidate it. The discussion of the effect 
of marking a cheque ‘account payee’ which is fuller overlooks the important 
contribution to this topic made by the late Sir John Paget, x.c., in his Law of 
Banking, in which he advances strong arguments against Judge Batt’s view 
that the presence of these words on a cheque puts the paying bank on inquiry. 

The following further points may perhaps be noticed. The recent case of 
Bank of Baroda v. Punjab National Bank, [1944] A.C. 176, naturally gives 
occasion to an extension of the note on ‘ marked ’ cheques. This note has never 
been very clear as to either the method or purpose of the so-called ‘ marking’ 
or ‘certification’, and the present revised note does not remedy the defect. 
Incidentally it would have been worth noticing that the efforts of the Institute 
of Bankers have prevented this practice from developing in England, 


a, ` 
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The note about Slingsby v. District Bank, [1932] 1 K.B. 544, at footnote 84, 
p. 202, might prove misleading, as the decision does not go further than to hold 
that leaving a gap between the name of the payee and the words ‘ or order’ was 
not negligence in the particular circumstances. Again is it so clear that Morris 
v. Bethell (1869), L.R. 5 C.P. 47, is overruled by Greenwood v. Martins Bank, 
[1933] A.C. 51, as is suggested at p. 73, footnote 57? The Greenwood Case 
turns upon the duty of a customer to his banker, which is not the same thing 
as that of a person whose acceptance is forged towards a holder. It may be 
argued forcibly that Morris v. Bethell is more within the ratio decidendi of 
Scholfield v. Londesborough, [1896] A.C. 514. And at p. 186 is Nougiuer still 
an authority on ‘modern French law’? Perhaps so, in contrast with Pothier. 
Finally Judge Batt evidently regards section 19 of the Stamp Act, 1853, as 
unrepealed. This may be correct, but the judgment of Slesser, L.J., to the 
contrary in Carpenters’ Co. v. British Mutual Bank, [1938} 1 K.B. 511, to the 
contrary is more than an obiter dictum and should have been mentioned. 
These matters are all somewhat technical and attention has only been called 
to them in the hope of amendment in the next edition. They indicate but slight 
blemishes upon a valuable and much appreciated piece of work. ` 
C. 


THE CONTRACT oF SALE OF Goops. Second edition. By R. A. 
Eastwoop, LL.D., of Gray’s Inn and the Northern Circuit, 
Barrister-at-Law, -Professor of English Law at the Victoria 
University, Manchester. (London: Butterworth & Co. (Pub- 
lishers), Ltd. 1946. viii and 166 pp. 12s. 6d. net.) 


Ix many cases reviewing is a dull task; a chore, for which the sole solatium is 
& gratuitous copy of the work in question. It has, however, been a positive 
pleasure to review this excellent little book. 

The work first appeared in 1929, being one of a proposed series of related 
works -on commercial law. In the preface to the present edition Professor 
Eastwood states that the book is ‘designed primarily for the use of those law 
students who wish to study the Contract of Sale of Goods as a: Special and, 
therefore, comparatively advanced subject’. That it fulfils such avowed .- 
purpose (though not altogether satisfactorily), no one could deny; but this is 
not, it is considered, the book’s most important mission. Lay students (if one 
may use this expression to denote those reading for degrees in Commerce, ete.) 
are but poorly catered for in the matter of textbooks on law, and it is in 
relation to them that this work occupies an exceptional, if not unique, rôle. 
The reviewer, as à teacher of Commercial law, has been considerably embarrassed 
by the dearth of short, explanatory works on the various topics which fall within 
the scope of this subject (what textbook is one to recommend for a course of 
nine lectures on, say, the Bills of Exchange Act, 1882?), and it is a constant 
regret to him that completion of the proposed series was rendered impossible. 
It is fervently hoped that this review, if it is to serve any useful purpose 
whatsoever, will induce one of the publishing houses to undertake the publica- 
tion of such a series—designed primarily for lay students, with Professor 
Eastwood’s book as the model. 

What, then, of the book itself? In pursuance of the aim that it ‘should be, 
independently of any series, a book in itself’, the author has included a new 
chapter on Capacity, and a new section on Frustration. Two hiatuses have thus 
been stopped, and that speaks for itself. It is submitted, however, that the 
scope of these new additions is somewhat misconceived; that it is outside the 
ambit of a book such as this to give what amounts almost to a general disserta- 
tion on Capacity and Frustration. It can, nay, must, be assumed that the 
student comes to Sale with an adequate knowledge of the general principles of 
Contract. The question of demarcation being inevitably a fruitful source of 
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contention, no suggestion will be made as to where the line should be drawn; 
but, as added support to the main proposition, it is perhaps not irrelevant to 
point out that pruning would make space available to certain sections of the 
Act at present omitted from this book. 

The text has been brought up to date, and many of the cases decided since 
the first edition have been included. But there is still a tendency (particularly 
in the chapter dealing with the transfer of the property in the goods) to cite 
cases decided before the Act was passed—and this despite abundant post-1893 
authority on the particular point. In regard to those sections of the Act which 
have been omitted altogether (or which, though dealt with, have been afforded 
but meagre treatment) mention may be made, inter alia, of sections 5, 8, ind 
11 (1) (c). These sections involve many important principles of Jaw (and 
equity), and a book which does not deal with them at all (or which deals with 
them in a summary fashion only) cannot really be said to meet adequately the 
requirements of law students studying Sale as a special subject. (Whilst on 
the topic of omissions, it is noticeable that nowhere in this hook is there to be 
found a definition of ‘ goods ’.) 

As it is conventional, apparently, for a reviewer to point out some of the 
inaccuracies or other aberrations which he has discovered, it would be unseemly 
to conclude without complying with this practice. Thus, section 4 (1) requires 
at least one of four (not three) conditions to be satisfied (en passant, is it really 
a sufficient explanation of the position in law of ‘earnest’ to say that it ‘bears 
the same meaning as it has in everyday speech’? (p. 7) ); it should be made 
perfectly clear that the proviso to section 14 (1) is not absolute (p. 53); 
‘specific’ and ‘ascertained’ goods are not, as might appear from pages 60 and 
70, synonymous; the rule on p. 47 is not altogether happy, for there can be a 
sale ‘by description’ even though the buyer has seen the goods; the explanation 
of ‘acceptance’ within section 4 (p. 7 et seq.) is not complete without a refer- 
ence to Re A Debtor, [1939] Ch. 225; and it is unwise to cite Howell v. 
Coupland (p. 132), as an example .of a sale of ‘specific’ goods, without 
cautioning the student that this involves giving to the word a meaning different 
from that laid down in the definition section. 

J. D. Hayman. 


Hire-Purcuase Law. By Maurice Snare (‘This is the Law * 
Series). (London: Stevens & Sons, Ltd. vii and 111 pp. 
4s, net.) 


Mn. Suanx’s excellent textbook on this subject made him an obvious candidate 
for the authorship of a small volume for the lay reader. His subject is one 
of the most difficult to explain lucidly in non-technical language, and on the 
whole he has achieved a success. 

Where the uninitiated reader may find difficulty is with the very much 
potted explanation of the main principles of the law of contract and with 
other attempts to explain technical expressions. The use of technical expres- 
sions in such a work is unfortunate, but it is certainly difficult to write anything 
at all without using such terms as ‘warranty’ and ‘conversion’. Mr. Share 
uses them, and attempts very compressed explanations. I do not think that 
he quite succeeds—the uninitiated reader would, I imagine, think that a 
warranty is some collateral agreement set out in some document other than 
that containing the main hire-purchase contract. Even at the cost of using a 
few more pages such important matters should be made clear. 

The Act of 1988 is rather detailed and difficult. Mr. Share covers the 
ground in detail which is no doubt necessary if a lay reader relying on the 
book is not to be misled. The inevitable result, however, is to give a certain 
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impression of complexity. For a reader who is prepared to take care, how- 
ever, the exposition is clear enough and complete, and is aided by the use of 
simple mathematical illustration. 

Perhaps the most valuable part of the volume is a series of chapters on 
competing claims to goods which are the subject-matter of a hire-purchase 
contract, e.g., by landlords, trustees in bankruptcy, liens, judgment creditors, 
subsequent purchasers, and moneylenders under bills of sale. 

There is also a useful little summary of the main wartime emergency rules 
affecting dealings on hire-purchase and credit sale terms. 
7 C. 


THE GOVERNMENT OF TRINIDAD AND Tosaco: LAW oF THE CoN- 
STITUTION. By Cuartes Reis. Third edition. (Trinidad: 
Yuille’s Printerie, Ltd. London: Sweet & Maxwell, Ltd. 
1947. xxxii and 886 pp. 15s.) 


Tus new edition of this book makes interesting reading, and is very welcome, 
coming, as it does, at a time when colonial affairs are, very properly, receiving 
considerable attention. Mr. Reis’ work enables the reader to obtain a good 
impression of the constitutional position, from the legal point of view, of 
Trinidad, a colony which has been a member of the British ‘ family of nations’ 
for just over 150 years, and it should be read by everybody interested in 
colonial affairs. 

The book, however, contains statements some of which are inaccurate, and 
others not meeting with the full approval of the present reviewer. Thus, it 
fs not correct to say (p. 4) that with the coming into operation of the 1926 
English property legislation the King has ceased to be the absolute owner of 
all land in England. Here, as in Trinidad, the fee simple estate is the largest 
estate known to the law, and it is really equivalent to absolute ownership, but 
“the law that the King is the only absolute owner remains unchanged. Again, 
the Secretary of State for the Colonies nominates, not appoints, the person 
to be Governor (p. 22). Since the Administration of Justice (Miscellaneous 
Provisions) Act, 1938, the four prerogative writs enumerated on p. 172 have 
been orders. There is no such English case as Re Mowsley (1946)—see p. 186. 
The author must mean Stafford v. Minister of Health [1946] 1 K.B. 621, the 
land affected by that case being situated at Mowsley. The statement on p, 191 
that since 1931 the development of Dominion autonomy has been accompanied 
by the creation of distinctive Dominion nationalities should have made it clear 
that such nationalities are ‘local’. See, e.g., Murray v. Parkes, [1942] 2 K.B. 
123. The British Nationality Bill, 1948, will, when it becomes law, make 
{mportant changes in the law of nationality, and Cmd. 7826 (1948) is a useful 
summary of the main provisions of the Bill. 

Since Joyce v. Director of Public Prosecutions, [1946] A.C. 847, the law 
is that an alien may owe allegiance even if he is not resident within the realm, 
and the statement on p. 254 should be extended accordingly, and it is also 
suggested that on the same page it should have been made clear that natural 
allegiance is owed not only by natural-born British subjects but also by 
persons deemed to be natural-born British subjects. The new constitution 
for the Gold Coast which came into operation on March 29, 1946, provides for 
a majority in the Legislative Council of elected members over official and 
nominated members, so that this colony should have been included in 
category (4), and not (8), on p. 325. f 

It is interesting to note that the colonial Attorney-General is ex Officio a 
member of the Executive Council—p. 44—(whereas our own Attorney-General 
fs very rarely a member of the Cabinet) and of the Legislative Council—p. 76; 
that the 1924-45 Orders-in-Council provide for annual meetings of the Legis- 
lative Council, i.e. for ‘annual Parliaments ’—p. 88; that an elected member 
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of the Legislative Council can resign his seat by written notice (p. 100), a more 
sensible arrangement than the United Kingdom farce of a Member of Parlia- 
ment having to apply for the Stewardship of the Chiltern Hundreds; that any 
person found guilty of contempt or of breach of the privileges of the 
Legislative Council may be sent to prison for a term not exceeding three 
months (p. 147), which is a wider power than that possessed by the House of 
Commons, which cannot commit for a fixed term, as a prisoner is automatically 
released when the House is prorogued; that members of the Legislative 
Council may not put oral questions without the President’s leave (p. 156); 
that where there is no person entitled to the testator’s estate, the executor is 
entitled to such part of the residuary estate as consists of personalty (p. 220), 
the position thus appearing to be the same as it was in England prior to the 
Executors Act, 1830, the repeal of that Act by the Administration of Estates 
Act, 1925, not having restored the pre-1830 law (Re Skeats, [1936] Ch. 683); 
that legal proceedings (presumably criminal proceedings) in respect of minor 
offences against the Central Water Distribution Authority Ordinance can be 
settled out of court, one-half of the compensation money paid by the accused 
person being handed over to the Government (pp. 231-2); that women cannot 
serve as jurors (p. 269); and that the Public Authorities Protection Ordinance 
provides that legal proceedings must be commenced against a public authority 
within three months next after the act complained of (p. 317) as against 
twelve months in the United Kingdom. 

In addition to the items mentioned in the Corrigenda on p. 319, the 
following errors were noted, the second word being, in each case, the correct 
one. Page 6, line 12, ‘interferred’, ‘interfered’; p. 13, line 27, and p. 14, 
line 2, ‘ Misprison’, ‘ Misprision’; p. 53, line 18, a bracket should appear after 
‘1933’; p. 56, line 20, ‘practice’, ‘practise’; p. 94, third line from the 
bottom, ‘of’ should be inserted after ‘purpose’; p. 135, line 25, ‘ territority’, 
‘territory’; p. 141, line 20, ‘extend’, ‘extent’; p. 158, line 16, ‘internal’, 
“interval’; p. 172, line 8, ‘have’, ‘has’; p. 173, line 21, ‘ Farrell, J, 
‘Farwell, L.J’; p. 178, line 28, “insistance’, ‘insistence’; p. 191, first line, 
* cannon’, ‘canon’; p. 197, line 23, ‘defense’, ‘defence’; p. 225, first line, 
‘Lands’, ‘Land’; p. 227, line 8, ‘Gazettee’, ‘Gazette’; p. 233, third line from 
bottom, ‘occured’, ‘occurred’; p. 248, line 22, ‘a’, ‘an’; p. 250, line 12, 
‘applies’, ‘apply’; p. 255, line 22, ‘occurrance’, ‘occurrence’; p. 256, third 
line, ‘ Act’, ‘Acts’; p. 277, line 7, ‘occurance’, ‘occurrence’; p. 278, line 14, 
*indentity ’, ‘identity’; p. 282, second line from bottom, ‘ Subject’, ‘subject’; 
p. 291, line 20, ‘is’, ‘in’; p. 297, line 6, ‘to’ should be inserted aftet ‘ granted’; 
p. 316, line 18, ‘resepct’, ‘ respect’; p. 325, line 9, ‘seat’, ‘sat’. 

Referring to the Corrigenda on p. 319, there is no reference on p. 186 to 
the Court of Survey. There is a ninth edition of Dicey’s Law of the Constitu- 
tion (see p. 2) and the seventh edition of Ridges’ Constitutional Law is now 
known as Keith’s Constitutional Law (p. 190). 

R. C. FITZGERALD. 


Tuomas & Hoop PHILLIPS’ LEADING CASES IN CONSTITUTIONAL Law. 
Eighth edition. By O. Hoop PHILLIPS, M.A., B.C.L. (oxon.), 
Barrister-at-Law, Barber Professor of Jurisprudence in the 
University of Birmingham. (London : Sweet & Maxwell, Ltd. 
1947. xxviii and 486 pp. 21s. net.) 


Tus is the eighth edition of Thomas & Bellot. Very appropriately the name 
of Professor Hood Phillips now appears in the title, for the learned editor has 
in effect produced a new book. Of the 142 cases incorporated in the previous 
edition he has discarded no fewer than eighty-five, and he has replaced them 
by fifty-one others. He has drastically pruned the old luxuriant editorial 
notes and (apart from a few of the oldest cases) he has done away altogether 
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with one irritating feature of the book which earlier editors allowed to persist, 
viz, the practice of giving précis of judgments instead of verbatim extracts. 
His general method of presentation is to give an accurate statement of the 
essential facts and passages from the leading judgments, followed by a succinct 
editorial note. ‘hese notes are of value to the student; many of them include 
references to recent literature, to projected legislative changes and to the 
relevant pages of Chalmers and Hood Phillips. 

Professor Hood Phillips is to be congratulated on having revivified a work. 
which many of us had thought to be moribund. The newly-included cases 
have been well chosen to illustrate the points they are designed to stress, The 
only substantial criticism must be directed against the relative emphasis he 
has placed on the different topics comprised in his amorphous subject. For, 
whilst the reviewer whole-heartedly agrees with the opening words of Professor 
Hood Phillips’ preface—‘In recent years the emphasis in the study of 
English Constitutional Law has shifted rather from the Royal prerogative 
and rights of the subject towards the statutory powers of various kinds of 
public authorities ’—it is not always evident that the editor-has in fact given 
sufficient weight to this vitally important part of Constitutional Law. Thus 
it is rather surprising to find seven cases on Treason and Sedition, but not 
one really modern case on the judicial review of the so-called ‘ quasi-judicial ’ 
powers of Ministers (¢.g., the ‘natural justice’ cases arising out of the Housing 
Acts). An extract from Lord Greene, M.R.’s judgment in Johnson v. Minister 
of Health, [1947] 2 All E.R. 395, might now help to fill this gap. It would 
have been well worth while to give one or two further illustrations of the 
ultra vires doctrine. The necessary space might perhaps have been found by 
eliminating the cases on judicial precedent and reducing the nineteen pages 
devoted to Viscountess Rhondda’s Case and the twelve devoted to Porter v. 
Freudenberg. 

Minor suggestions are (i) that Johnstone v. Pedlar should be transferred 
to the section on Act of State, and (ii) that the note on p. 169 should be 
amended to make it clear that a friendly alien may be deported under statutory 
powers, whether or not he is a fugitive criminal. 

In the absence of an up-to-date edition of Keir and Lawson, Thomas and 
Hood Phillips is already occupying the vacant space on many a student's 
bookshelf. Its deserved popularity would be greatly enhanced if it were found 
possible to include a short selection of leading cases on the Commonwealth 


and Empire in the next edition. 
S. A. DE SMITH. 


BELL’S Sare or Foop anD Drucs. Twelith edition. By R. A. 
ROBINSON, 0.B.E., Barrister-at-Law. (London : Butterworth & 
Co. (Publishers), Ltd., 1947. xlvii, 529 and 71 pp. , 30s. 
net.) 


Tue rapidity with which new editions of Bell are now called for testifies both to 
its importance for administrators and practising lawyers and to the formid- 
able volume [£ subordinate legislation issuing from the Ministry of Food. 
The present 'edition more than maintains the standard set by its eleven pre- 
decessors. It includes a useful introduction explaining the effect of the 
surviving emergency legislation and the Regulations and Orders made there- 
under, together with the recent alterations in administrative responsibilities. 
A large number of new Orders are printed in full or concisely summarised. 
Supplements will be issued by the publishers during what will no doubt be the 
short interval before the next edition appears. 
S. A. pe SMITH. 
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GENERAL THEORY OF MISTAKE IN THE 
FORMATION OF CONTRACT 


I. INTRODUCTION 


Bors the object and the scope of this article are strictly limited. Its 
object is to restate, in the light of the leading English authorities, 
the principles governing operative mistake and to clarify their 
application for the benefit of students. Its scope is limited to 
mistake in the formation of contract, in so far as its effect is to 
prevent any contract from ever coming into existence. The justifi- 
cation for adding further to the voluminous literature on this 
vexed subject is that students are perplexed by its refined distinc- 
tions, by the amount of controversy to which it has given rise, by 
divergencies in terminology, and by a singular failure to extract 
from the cases clear basic principles, applicable to all circumstances. 
The student has been further confused by a cleavage between those 
applying subjective tests (seeking evidence of what the parties 
really intended) and those applying objective tests—seeking what 
reasonable men would understand as intended from the words or 
conduct of the parties. The correct view would appear that of a 
middle school of thought, recognising both kinds of test as relevant, 
but failing to define with precision their respéctive spheres of 
operation. 

I must apologise to the many learned writers on this intricate 
subject if this restatement does but scant justice to their wealth 
of erudition and controversial argument, and trust that they will 
deem the interests of the harassed student a sufficient excuse. 

The phenomena of contract have their parallel in other branches 
of our law. Students are familiar with the analysis of crime into 
an ‘ actus reus °’ and a ‘ mens rea’; or of possession into ‘ corpus’ 
and ‘animus’. This combination of act and intention is reflected 
in contract by the physical acts, i.e., ‘ dealing °, and by the consent 
or assent of each party to the same proposition. 

This ‘ dealing ’ is further analysed, for the sake of convenience,' 
into an offer and an acceptance, and to these the objective test is 
applicable. Students are familiar with ‘reasonable notice’ of the 
terms of an offer, e.g., in the ‘ ticket cases ’.? 


1 That offer and acceptance are but the machinery of agreement is seen from 
‘The Satanita’ Clarke v. Earl of Dunraven, [1897] A.C. 59. 

2 See ‘Acceptance of offer with conditions annexed by reference’ by Sir F. 
Pollock, 50 L.Q.R. 29. 
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Further, a party cannot validly accept an offer which he knows 
the offeror does not intend, whether this be due to revocation as in 
Dickinson v. Dodds* or to mistake as in Hartog v. Colin & 
Shields,* where Singleton, J., inferred knowledge that the defend- 
dant was mistaken in his offer of 80,000 Argentine hair skins at so 
much ‘per pound’ (instead of ‘per piece’) from previous com- 
munications between the parties and the fact that this would 
represent but a third of their normal value. This same principle, 
it is respectfully submitted, explains the direction to the jury on 
which Hannen and Blackburn, JJ., sent back Smith v. Hughes * for 
a new trial. It is important to note that the contract sued on in 
that case was for the price of oats at 84s. a bushel (not 85s. a 
bushel, the price at which Smith originally offered them). Hughes 
took away the sample, and by himself offering 84s. a bushel he 
impliedly rejected Smith’s offer and substituted his own.® Smith 
accepted this by supplying the parcel of oats. This analysis of the 
facts reverses the roles of the parties as erroneously indicated in 
many textbooks. If Smith knew that Hughes offered 84s. a bushel 
in the mistaken belief that Smith was selling on the terms that the 
‘oats were ‘old’, clearly Smith could not validly accept such offer 
with knowledge that he was not warranting their age. This 
explains the insistence by both judges on Smith’s knowledge of 
Hughes’ error, as this would preclude his acceptance. Thus the 
‘deal’ was incomplete, and not even an ostensible de facto con- 
tract ever came into existence.’ That Smith v. Hughes is the 
leading case on the inoperative character of error as to qualities (in 
contrast to substance) has obscured the fact that the new direction 
to the jury involved offer and acceptance rather than subjective 
consent. As Lord Wright emphasised in Norwich Union Fire 
Insurance v. Price,* ‘It is true that in general the test of intention 
in the formation of contract and the transfer of property is 
objective; that is, intention is to be ascertained from what the 
parties said or did. But proof of mistake affirmatively excludes 
intention °’. This latter qualification ° points the fundamental dis- 
tinction between proof that no valid offer and acceptance has 
created a de facto contract, and proof that the ‘deal’ so established 
is nevertheless void for want of the intent necessary to its validity. 


(1876), 2 Ch.D. 468. 

[1939] 3 All E.R. 566. 

(1871), L.R. 6 Q.B. 597. If the aereptor be unaware of such mistake, then 
ostensible consensus is objectively established and a valid contract arises, as in 
Upton-on-Severn R.D.C. v. Powell, [1942] 1 All E.R. 220 (C.A.). 

See Hyde v. Wrench (1840), 3 Beav. 834, 

7 Cf. London Holeproof Hosiery Co. v. Padmore (1928), 44 T.L.R. 499, one 
ratio decidendi of which was that the transaction was void as the defendant 
knew that the plaintiff exercised his option of purchase of the site in the mis- 
taken belief that the defendant was contracting to re-erect thereon a factory 
with his fire insurance indemnity. 

[1934] A.C. at p. 468. 

Omitted at p. 142 of Cheshire and Fifoot’s Contracts. 
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This latter subjective test is clearly established as the basic principle 
throughout the English authorities..° Thus the definition of 
€ unilateral mistake °’ in Cheshire and Fifoot, p. 145, ‘ that one only 
of the parties to a contract is mistaken but that the other is aware, 
or ought reasonably to have been aware, of the mistake ’ is applic- 
` able to offer and acceptance, but superfluous to the affirmative 
proof that a party’s intent did not accompany his act, i.e., the 
‘deal’: see Boulton v. Jones, infra. 

The absence of intention is only fatal when it relates to one of 
the three fundamental elements of contract :— 

1. The other party; 

2. The subject-matter ; 

8. The nature of the transaction. 

Its application to (1) is indicated in the contrast between 
mistake as to the identity of the person and mistake merely as to 
his attributes; to (2) between mistake as to the substance of the 
subject-matter and mistake as to its qualities; to (3) between mis- 
take as to the nature of the transaction, i.e., of the contract itself, 
and mistake as to its terms. Though the variation of terminology 
in each case has obscured the uniform application of the basic 
principle, the criterion remains constant, i.e., is affirmative proof 
available that a party’s intention has been wholly divorced from 
his act in respect of any of these fundamental factors? If so, the 
contract is void; if not, the contract is at most voidable. 

The paramount importance of preserving the stability of con- 
tractual relations embodied in the maxim pacta sunt servanda, 
renders essential this limited recognition of the sphere of operative 
mistake in the formation of contract. 


TI. MISTAKE AS TO THE IDENTITY OF THE OTHER PARTY 


The stability of contract would be gravely impaired were the subjec- 
tive test of mistake readily accepted. Hence English law is only 
satisfied by affirmative proof of an intent to deal with a different 
person from the one actually dealt with. ‘Identity’ is a practical 
fact, not a philosophical concept for legal purposes.!} Considera- 
tion of the importance of attributes may be relevant in determining 
whether a party can satisfy the onus of proof. Thus in Boulton v. 


10 Cf. subjective tests in fraud or undue influence. No doubt many cases 
exist where the devision might have been rested on invalidity of acceptance, 
but where the court decided on the absence of a party's intent, e.g., Hardman 
v. Booth, infra, where it might have been held that Edward Gandell could not 
validly accept an offer which he knew to be intended for Thomas Gandell. 

11 See Dr. Glanville Williams’ suggestion in 23 Canadian Bar Review at 276 that 
a man’s identity is no more than the sum of his attributes. It is respectful 
submitted, however, that his subsequent discussion of ‘composite persons ', 
made up of the attributes of two or more, bears its own refutation. Such 
phenomena fall outside the ken of ‘the reasonable man’ in contrast to the 
academic theorist. His ingenious problems are of practical proof rather than 
of substantive principle. 
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Jones,!? though Boulton reasonably believed that Jones’ offer was 
addressed to Brocklehurst merely as the casual owner of the business 
(sold to Boulton on the day previous), Jones could prove by his 
set-off against Brocklehurst that he intended him personally, and 
three out of the four judges relied on the set-off as evidence of 
intention, according to the Law Journal report." 

The affirmative proof must be of the mistake of one person’s 
identity for that of another. Thus in Cundy v. Lindsay’ the 
respondent proved that he intended Blenkiron & Co. and not 
Blenkarn (with whom he dealt).’ ‘ Of him they knew nothing, and 
of him they never thought. With him they never intended to deal. 
Their minds never, even for an instant of time, rested upon him, as 
between him and them there was no consensus of mind which could 
lead to any agreement or any contract whatever. As between him 
and them there was merely the one side to a contract, where, in 
order to produce a contract, two sides would be required.”’* 

With this should be contrasted King’s Norton Metal Co. v. 
Edridge Merrett & Co., where the appellant believed he was con- 
tracting with a partner in the firm of Hallam & Co., which in fact 
did not exist. As the offer must have come from a living person, 
the Court of Appeal held that he must have intended the swindler 
Wallis, who ordered the goods in the name of Hallam & Co. and to 
whom they were in fact sent. Thus the appellants were mistaken 
as to the attributes of Wallis, fraudulently misrepresented on the 
notepaper, but both intended him and dealt with him.” As 
A. L. Smith said, at p. 99, ‘ There was only one entity, trading it 
might be under an alias, and there was a contract by which the 
property passed to him ’. : 

Again in Hardman v. Booth, Hardman satisfied the court that 
he intended to sell goods to Thomas Gandell, partner in the firm, 
whereas the fraud of the unauthorised clerk, Edward Gandell, 
induced Hardman to deal with him. As he intended Thomas and 
dealt with Edward, the transaction was void ab initio. Lord 
Sumner observed in Lake v. Simmons," ‘It is the jeweller’s state 
of mind that matters on the issue ‘‘ consent or no consent *’, while 


12 (1857), 27 L.J.Ex. 117. 

13 Jt does not appear that Boulton realised the mistake, as suggested by Cheshire 
and Fifoot, p. 152, still less was this the ratio decidendi; nor was the decision 
rested on the objective test that an offer, addressed to Brocklehurst, could not 
be accepted by Boulton, as Prof. Goodhart maintains, 57 L.Q.R. at 233; nor 
was there any ground for estopping Jones from proving his error, as Dr. 
Glanville Williams argues in 23 Canadian Bar Review at 383—in addressing 
Brocklehurst, Jones made no misrepresentation, though Boulton might reason- 
ably suppose the offer to be impersonal in the circumstances. 

14 (1878), 3 App.Cas. 459 

15 Per Lord Cairns at 466. 

18 (1897), 14 T.L.R. 98. 

17 But for the untimely intervention of the respondent, this transaction would 
have heen voidable for fraud. 

18 (1863), 1 H. & C. 803. Cf. Baillie’s Case, [1898] 1 Ch. 110, where agent 
induced the mistake of one company for another. 

9 [1927] A.C. at 510. 


m 


Jury 1948 MISTAKE IN CONTRACT 261 


the thief’s state of mind and not the jeweller’s is relevant to loss 
by theft or dishonesty ’. 

This somewhat rare case of mistaken identity where the trans- 
action takes place inter praesentes *° has an apt contrast in Phillips 
v. Brooks?! where, on evidence that Phillips had negotiated for 
half-an-hour with a casual customer for the sale of some £3,000 
worth of jewellery, Horridge, J., rightly found as a fact that he 
intended to deal with the man before him, i.e., North. North’s 
subsequent fraudulent statement that he was Sir Geo. Bullough, 
a man of known credit, led to Phillips abandoning his lien for the 
price on a £450 ring which he allowed North to take away on credit. 
Had the facts been, as the headnote somewhat ambiguously sug- 
gests, that North made the misrepresentation on entering the shop, 
a conclusion akin to that in Hardman v. Booth would seem 
inevitable.2? Once Horridge, J., found as a fact that Phillips 
intended North, i.e., the casual customer with whom he dealt, how 
could a belief that he was Sir Geo. Bullough involve mistake as to 
his identity? For such a transaction to be void, Phillips must 
prove that he intended all along to deal with Sir Geo. Bullough, 
but that he in fact dealt with North. After characterising this as 
“a careful judgment’, Lord Haldane ° continued, ‘ Horridge, J., 
found, as a fact, that though the jeweller believed the person to 
whom he handed the jewel was the person he pretended to be, yet 
he intended to sell to the person, whoever he was, who came into 
the shop and paid the price, and that the misrepresentation was 
only as to payment’. 

Pothier’s celebrated dictum, ‘ Whenever the consideration of the 
person with whom I am willing to contract enters as an element 
into the contract which I am willing to make, error with regard to 
the person destroys my consent and consequently annuls the con- 
tract ’, though appositely introduced into our law through equity 
cases °t where rescission is sought, is too wide of mistake in forma- 
tion, as his use of ‘ element ’ is not restricted to ‘ identity °’ but could 
be used of an attribute only determining a party’s motive.™ 

Thus in Sowler v. Potter ** Tucker, J. (as he then was), was 
misled into giving damages for trespass where Anne Robinson had 
entered on premises under a lease, fraudulently induced from 
Miss Sowler’s agent by changing her name to Anne Potter. For 
whom did the agent mistake Anne Potter? He manifestly intended 


20 Considered impossible by Prof. Wade, 38 L.Q.R. at 204, and Fifoot’s English 
Law and its Background at 264. 

21 [1919] 2 K.B. 243. 

22 Tt is curious that Dr. Glanville Williams, 23 Canadian Bar Review at 404, 
finds this case irreconcilable with Hardman v. Booth, and that Prof. Goodhart, 
67 L.Q.R. at 240, and other writers consider it erroneous. 

23 Lake v. Simmons, [1927] A.C. at 501. 

24 E.g., per Fry, J., in Smith v. Wheatcroft, 9 Ch.D. at 230, and per A. L. 
Smith, L.J., in Gordon v. Street, [1899] 2 Q.B. 641 at p. 647. 

25 See Prof. Goodhart's strictures, 57 L.Q.R. at 238-5. 

26 [1940] 1 K.B. 271. 
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the woman he dealt with, though he would not have let to her had 
he realised that she possessed the attribute of Anne Robinson, Telos 
had been convicted of keeping a disorderly house.? As pointed 
out by Lord Sumner,” ‘The distinction between real consent, 
obtained by deceit, and an unreal consent, extracted by a trick, is 
equally applicable to civil disputes’ and, however illogical,” it 
is noteworthy that its partial disappearance through section 100 of 
the Larceny Act, 1861, was severely criticised in Bentley v. 
Vilmont,** and the distinction somewhat hastily restored by 
section 24 (2) of the Sale of Goods Act, 1898. 


IL. MISTAKE AS TO THE SUBSTANCE OF THE SUBJECT-MATTER 
To the subject-matter of the contract, the principle that the entire 
absence of a party’s intent prevents the contract from ever coming 
into existence, has three applications in our law: (a) the parties 
may intend different objects; (b) though having the same object 
in mind, one or both parties may be mistaken as to its ‘ substance ° 
(i.e., identity); (c) the parties may be mistaken in that the 
object is non-existent at the time of making the contract. 

Manifestly, in the nature of things, only the first of these was 
practicable in mistake as to the person (II supra), e.g., whereas 
Lindsay intended Blenkiron & Co., Blenkarn intended himself. 
The other party can neither mistake his own identity nor contract 
if he be non-existent ! 


(a) The Parties intend different objects 
This is logically a case of ambiguity in expressing offer and 
acceptance, but as it results in each party intending a different 
subject-matter, hence an entire absence of consensus ad idem, it has 
been treated as mistake on the authority of the leading case of 
Raffles v. Wichelhaus ** where the sale of a cargo of cotton ‘ ex 
Peerless from Bombay’ was held void as two ships of that name 
were sailing from Bombay. Whereas the plaintiff intended that 
in December, the defendant intended that in October. 


(b) The parties are mistaken as to the substance of the 
subject-matter 
Though having the same object in mind, if the parties differ as to 
its substance (i.e., identity), the contract is again void. The analysis 


27 McCardie, J., employed the same fallacious -reasoning in Said v. Butt, [1920] 

8 K.B. 497, but it was there obiter as it was irrelevant. In defending Sir 

Alfred Butt against the tort of knowingly inducing a breach of contract between 

Said and the theatre, it mattered not whether such contract were void or void- 

able. Contrast Dyster v. Randall, [1926] Ch. 982. 

28 Lake v. Simmons, [1927] A.C. at 509. 

29 ie ‘The Effect of a Secret Fraudulent Intent’ by C. J. Hamson, 51 L.Q.R. 

30 (1887), 12 App.Cas. at 477, per Lord Watson. 

31 (1864), 2 H. & C. 906. Cf. Smidt v. Tiden (1874), L.R. 9 Q.B. 446, where the 
parties innocently referred certain bills of lading to different charterparties. 
Also Henkel v. Pape (1870), L.R. 6 Ex. 7. 
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of the distinction between this and error as to qualities presents 
the student with considerable difficulty. ‘ Description’ is applied 
both to the substance and quality of the object. Mistake merely as 
to quality, even though known to the other party as in Smith v. 
Hughes, does not render the transaction void. Smith’s knowledge 
that Hughes erroneously believed him to contract on the terms 
that the oats were old would invalidate Smith’s acceptance, but 
knowledge that Hughes erroneously thought the oats old had no 
effect.** Nor does greatly diminished value change identity; thus 
the shares remained the same in Kennedy v. Panama Royal 
Mail Co.** though of much less value through failure to secure a 
lucrative government contract on the faith of which they were 
bought. 

That only mistake as to identity will suffice, however vital the 
quality about which the parties are in error, was settled beyond 
doubt by Bell v. Lever Bros.,** where the respondent sought to 
recover in quasicontract £30,000 paid to the appellant under an 
alleged mistake of fact. This was as to the validity of the compen- 
sation agreement under which this sum was paid in consideration 
of the release of the respondents by the app.'lant from a service 
contract under which he managed their West African interests. 
It was alleged that the compensation agreement was void as its 
subject-matter, the service contract, had lost its identity through 
breach by the appellant’s failure to account for some £700 profit, 
made in the course of his employment by operations in a cocoa 
pool. Such breach was held to render the service contract 
‘ voidable °’, but not to destroy its identity, hence the compensation 
agreement was binding and the money paid thereunder irrecoverable. 
As Lord Atkin explained at 218 ‘A mistake (i.e., as to quality) 
will not affect assent unless it is the mistake of both parties, and 
is as to the existence of some quality which makes the thing 
without the quality essentially different from the thing as it was 
believed to be’; and Lord Thankerton at 238 ‘The mistake was 
not as to the existence of agreements which required termination— 
for such did exist—but as to the possibility of terminating them 
by other means’. Lord Atkin at 224 gives further examples of 
the inoperative character of error as to quality; the purchase of 
an unsound horse, believing it to be sound; of a modern copy of 
a picture for a high price, believing it to be an old master; of a 
dwelling-house which proves uninhabitable; or of a roadside garage 
business on a busy thoroughfare, even though the vendor knows 
that it is shortly to be by-passed. Though an erroneous belief, 
whether unilateral or bilateral, is the motive of each of these 
transactions, all are valid. Such may be impeached only if induced 


32 See Carter v. Crick (1859), 4 H. & N. 412. 

38 (1867), L.R, 2 Q.B. 580. No doubt, after the Judicature Act of 1873, relief 
by way of rescission for innocent misrepresentation would be available. 

34 [1932] A.C. 161, and see 52 L.Q.R. 27 by the present writer. 
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by misrepresentation giving rise to rescission, or, if they contain a 
warranty, remedies for breach may be invoked. 

The true test of mistake as to substance is given by Lord Atkin 
at 227: ‘Does the state of the new facts destroy the identity of 
the subject-matter as it was in the original state of facts?’ 

Though positive illustrations of such mistake are rare in the 
reports, apart from dicta, Gompertz v. Bartlett ** affords a clear 
and authoritative example. The sale of an inland bill of exchange 
(unénforceable for want of a stamp) was held void on proof that 
both parties erfoneously believed it to be a foreign bill. Camp- 
bell, C.J., said at 858: ‘This is not a case in which an article 
answering the description by which it is sold has a secret defect, but 
‘one in which the article is not of the kind which was sold...’. ‘The 
case is precisely as if a bar was sold as gold, but was in fact brass, 
the vendor being innocent’. 

Recently in Nicholson & Venn v. Smith Marriott,°** Hallett, J., 
was prepared to hold void, for mistake as to the identity of the 
subject-matter, the sale by auction of two small table-cloths and a 
dozen napkins by an executor to an antique dealer. These were 
embroidered with the royal arms, believed to be those of Charles I, 
and 750 guineas was paid. The learned judge found as a fact that the 
parties intended the sale and purchase, not of table linen, but of a 
€ Carolean relic ’ (or antique), from which a Georgian antique differed 
in identity. This case is readily distinguishable from Lord Atkin’s 
illustration supra, where both parties intend the sale and purchase 
of a picture, though erroneously believing it to be an old master, 
whereas it proves’ to be a modern copy. Such mistake is not as to 
the identity of the picture, but as-to a quality, however important a 
quality, viz., by whom it was painted. 

So in Scriven v. Hindley,** Lawrence, J., held void the sale by 
auction of Russian tow on proof that the defendant intended to bid 
for hemp, the jury having found that they were different com- 
modities in commerce, though the auctioneer thought the mistake 
was only as to the value of tow. Had he known, his acceptance 
would have been invalid as previously explained. With these 
cases may be compared Thornton v. Kempster *’ where a broker, 
acting for both parties, mistakenly gave wrong bought and sold 
notes. The sale was held void as the plaintiff intended to sell 
St. Petersberg Clean Hemp, which differed in substance and not 
merely quality from the Riga Rhine Hemp which the defendant 
intended to buy. 

If the quality be an express term or implied as by section 14 
of the Sale of Goods Act, 1898, absence of such quality may entitle 


35 (1853), 2 E. & B. 848. 
asa (1947), 177 L.T. 189. 
36 [1918] 3 K.B. 564. 
37 (1814), 5 Taunt. 785. 
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. the purchaser to return the goods and recover the price, but this 
constitutes a failure in performance, not in formation.** 

Mistake as to quantity or price is inoperative. Thus in Cow v. 
Prentice ** the sale of a silver bar was binding, though the excess 
paid over the price agreed through error in assaying its weight was 
recoverable in quasi-contract. 

Moreover Phillips v. Bistolli*® turned on whether a foreigner’s 
mistaken bid of eighty-eight guineas for a pair of earrings, for 
which he proved that he intended forty-eight, vitiated his 
* acceptance ’ within section 17 of the Statute of Frauds, 1677,*7 
so as, in the absence of a written memorandum, to render the 
contract unenforceable in an action for the price. The case is, 
therefore, no authority for the proposition that no contract came 
into existence, as is suggested in successive editions of Benjamin on 
Sale, and by other writers relying on his misreading of this case. 

Some of the confusion is traceable to the importation from 
Bell’s Principles of Scots Law of a five-fold classification of mistake 
by Lord Watson in the Scots Appeal.*? His 3 ‘the price or con- 
sideration °’ and 4 ‘ the quality of the thing engaged for, if expressly 
or tacitly essential’ are only valid of systems based on Roman law 
unless the latter amount to a mistake as to its identity, which would 
then fall under his 1 ‘ its subject-matter ’.** 


(c) The parties are mistaken as to the existence of the 
subject-matter 


Although non-existence of the subject-matter at the time of 
making the contract might be treated under impossibility of 
performance, English law—unlike Roman—has elected to treat of 
this under mistake, i.e., the object has lost its identity without any 
substitute remaining. 

In Couturier v. Hastie *t the appellant sold through Hastie, his 
del credere agent, a cargo of corn, which all concerned believed to 
be en route from Salonika to London. In fact, it had become 
overheated and had been disposed of at Tunis. The House of 
Lords held the sale therefore void and Hastie was not therefore 
liable on his guarantee of the purchaser’s solvency. In Strickland 
v. Turner ** sale of an annuity, after the death of the annuitant, 


38 Failure to distinguish breach of condition from mistake in formation in euch 
cases as Sullivan v. Constable (1982), 48 T.L.R. 369, led Cheshire and Fifoot 
at 144 and Prof. Hughes, ‘ Consensus and Estoppel”’, 54 L.Q.R. 870 at $74, 
to import the objective test from offer and acceptance and estoppel into the 
subjective test by which the absence of any intent accompanying the ' deal ' is 
affirmatively proved. 

39 (1815), 8 M. & S. 334. 

40 (1824), 2 B. & C. 511; see Benjamin on Sale, 7th ed., 118-9. 

41 Now substantially reproduced by s. 4 (8) of the Sale of Goods Act, 1893. 

42 Stewart v. Kennedy (1890), 15 App.Cas. at 121. 

43 Seo ‘ Error in Substantia ', by F. H. Lawson, 52 L.Q.R. 79. 

44 (1856), 5 H.L.C. 673. 

4s (1852), 7 Ex. 208. 
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was held void, and the price paid recoverable as for a total failure 
of consideration. Again, non-existence of a marriage, the supposed 
subject-matter of a separation deed, rendered the latter void in 
Galloway v. Galloway.*® 

But the consent of the parties must be wholly destroyed. Thus 
the mere wrecking of a ship will not suffice. In Barr v. Gibson,*” 
Parke, B., ordered a new trial as the ship had only foundered in the 
Pacific and might be salvaged. 

Section 6 of the Sale of Goods Act, 1898, embodies the general 
principle where specific goods perish before the time of sale without 
the seller’s knowledge, and this has been extended to a parcel of 
700 bags of Chinese ground nuts, of which 109 had been stolen from 
their place of deposit, on proof that the parties regarded this 
subject-matter as indivisible; see Wright, J. (as he then was), in 
Barrow, Lane & Ballard v. Phillip Phillips.** 


IV. MISTAKE AS TO THE NATURE OF THE TRANSACTION 


AFFIRMATIVE proof of mistake in respect of the third fundamental 
factor in contract, i.e., the juridical nature of the transaction, 
similarly divorces the necessary intention from the ostensible 
‘dealing’. No parallel to Raffles v. Wichelhaus appears in the 
reports, or is likely to arise in practice. Mistake as to identity. or 
existence alone remain for consideration. 


(a) The parties may be mistaken as to the nature of the 
transaction 


Such errors have mostly arisen in relation to written documents, 
the party in error denying his signature by pleading non est factum 
or non assumpsit in defence. Many textbook writers suggest that if 
one party intend bailment and the other sale, or if one party 
intend a loan and the other a gift, no legal relationship will be 
created. ` 

In Carlisle & Cumberland Banking Co. v. Bragg *® the Court of 
Appeal held that Bragg could deny his signature to a guarantee of 
Rigg’s overdraft at the appellants’ bank on proof that Rigg fraudu- 
lently misled him into intending to witness an insurance proposal, a 


46 (1914), 30 T.L.R. 531. 

47 (1838), 3 M. & W. 390. 

48 [1929] 1 K.B. 574. 

49 [1911] 1 K.B. 489. N.B.—The jury’s finding of negligence was irrelevant as 
no duty of care was owed by Bragg to the Bank so as to ground an estoppel. 
A jurisprudence that rejected any duty of care in the making of innocent mis- 
representations (however inadvisedly) in Derry v. Peek (1889), 14 App.Cas, 337, 
could ill allow the scope to estoppel in simple contracts suggested by some 
writers; see Mercantile Bank of India v. Central Bank of Indta, [1988] A.C. 
287 (where the Privy Council refused to follow its own decision in Common- 
wealth Trust Co. v. Akotey, [1926] A.C. 12), and Wilson & Meeson v. 
Pickering, [1946] K.B. 422, a most valuable review of estoppel by the Court 
of Appeal. 
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transaction of a wholly different kind. Earlier illustrations are to 
be found in Foster v. Mackinnon,” where a bill of exchange was 
indorsed in the belief that it was a guarantee, and Lewis v. Clay *} 
where the signature to a promissory note was fraudulently obtained 
in the erroneous belief that a private family arrangement was 
being witnessed. Had negligence been proved in either of these 
cases the defendant would have been estopped from denying his 
signature by breach of the duty of care owed in respect of negotiable 
instruments to subsequent bona fide holders for value according 
to the custom of the law merchant. 

Here again, the party must prove affirmatively that he mistook 
one transaction for another. Thus in Gilman v. Gilman *? a wife 
could not repudiate her signature to a document, which she knew 
to have some business efficacy from similar previous requests to 
sign by her husband, though the document in question turned out 
to be a separation agreement, releasing him from any further 
claims by her. She had no answer to the question ‘for what 
transaction did she mistake this?’ 

Error as to the contents of the document or terms of the 
transaction does not suffice to preclude formation. This corresponds 
to mistake as to attributes in II, supra, or as to qualities in ITI. 
In Howatson v. Webb," Webb was fraudulently induced to execute 
a mortgage in the erroneous belief that he was signing a recon- 
veyance of the property which had been vested in him as nominee 
and was held liable on the mortgagor’s covenant to repay. So 
also in Blay v. Pollard & Morris ** a verbal dissolution of partner- 
ship was embodied in a written document by Pollard’s father, a 
solicitor. It omitted a term of the verbal agreement exonerating 
Morris from liability for arrears of rent. Morris signed without 
reading, on the assumption that this term was included. The 
Court of Appeal, whilst expressly approving the principle laid down 
by Carlisle & Cumberland Banking Co. v. Bragg, supra, held Morris 
liable for arrears as he intended this dissolution of partnership and 
was only mistaken as to its terms. 


(b) The parties are mistaken as to the ewistence of the 
transaction 


In Bell v. Lever Bros.,** Lord Atkin stated: ‘Corresponding to 
mistake as to the existence of the subject-matter is mistake as to 
title in cases where, unknown to the parties, the buyer is already 
the owner of that which the seller purports to sell to him. The 
parties intended to effectuate a transfer of ownership; such a 


50 (1869), L.R. 4 C.P. 711. 
51 (1898), 67 L.J.Q.B. 224. 
52 (1946), 174 L.T. 272. 

53 [1907] 1 Ch. 1. 

54 [1980] 1 K.B. 628. 

55 [1982] A.C, at 218, 
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transfer is impossible; the stipulation is naturali ratione inutilis’. 
Thus in Cooper v. Phibbs," Lord Westbury granted rescission of 
a lease of a salmon fishery on proof that the lessee was a life 
tenant thereof, treating such mistake as to a private right as one 
of fact, not law. Lord Atkin’s criticism is that such a transaction 
should have been treated as void, rather than voidable. 

Were the title in a third party, the question would be one of 
failure in performance, as distinct from failure in formation, and 
the purchaser could obtain relief, e.g., he could reject the goods 
and recover the price under section 12 of the Sale of Goods Act, 
1893, or if he was no longer in possession of the goods, he could 
recover the price in quasi-contract as money paid for a consideration 
which had wholly failed.’ 


V. CONCLUSIONS 


Ir is therefore submitted that :— 

1. Like crime and possession, contract may be analysed into 
acts, i.e. * dealing ’, and intent. 

2. Such ‘ dealing’ constitutes the outward manifestation of the 
agreement to be judged by objective standards. 

3. Knowledge by one party that the other is mistaken as to the 
the terms of the contract is only relevant to prevent a de facto 
contract from being created by offer and acceptance. 

4. Though offer and acceptance be complete, it is yet open to a 
party to prove affirmatively that his intent was entirely absent 
from such ‘ dealing ’. 

5. Such affirmative proof depends on subjective tests, and requires 
that a party must intend one person, substance, or transaction, and 
in fact deal with another, or that such substance or transaction is 
non-existent. 

6. For no contract to come into existence through fundamental 
error, the mistake must be as to the identity of the other party— 
as opposed to his attributes; as to the substance of the subject- 
matter—as opposed to its qualities; or as to the nature of the 
transaction—as opposed to its terms. 

T. H. Tytor. 


36 (1867), L.R. 2 H.L. 170. Cf. Bingham v. Bingham (1748), 1 Ves.Sen. 126. 
57 See Rowland v. Divall, [1923] 2 K.B. 500. 


LEGISLATION THROUGH ADJUDICATION. 
THE LEGAL ASPECT OF FAIR WAGES 
CLAUSES AND RECOGNISED CONDITIONS 


LEGAL phenomena are usually more interesting if they play havoc 
with textbook schemes of jurisprudential conceptions than if they 
allow themselves neatly to be labelled and pigeon-holed without 
resistance. The law of industrial relations is, like international 
law, still in a fluid state. It is still capable of giving rise to new 
forms and norms which defy any established classification. The 
present paper has been written with the object of drawing attention 
to a pattern of legislation, of great and growing importance in 
British labour law, which compels the lawyer and the jurist to 
re-examine the validity of one of his most cherished and sacrosanct 
distinctions: the distinction between a law-finding and a law-making 
agency, between a court and an organ of delegated legislation. 
That judges make law in finding it—everywhere, whether they 
profess to be votaries of a system of ‘ case law’ or of a ‘ codified 7 
system—has become a commonplace. Interpreting the law and 
developing the law are two functions which cannot be kept apart in 
practice—who would doubt it? Yet, is there any lawyer but would 
expect with confidence to be able to distinguish a court from an 
administrative agency wielding powers of subordinate legislation ? 
Is there any law student who could not inform us that a court, 
while possibly a law-making body, will never, as a court, formulate 
legal norms in the abstract? That it creates new law incidentally, 
in the process of adjudicating claims based on the existing law? 
That it will invariably pretend to be ‘la bouche de la loi’ even 
where it transforms it? And can there be anything more clearly 
defined in the conceptual landscape of modern jurisprudence than 
the distinction between litigation and legislation, between a decision 
of a lis and the passing of a statute, an order, or a decree? Does not 
our young law student smile at the naiveté of his ancestors when he 
reads that, in its early days, the English Parliament made laws by 
way of adjudication, and that the High Court of Parliament acted 
in such a manner that ‘no definite line . . . can be drawn... 
between an act of and an “ award ” of Parliament’ ?? Law-finding 
and law-making may be processes no longer as clearly and unam- 
biguously distinguishable to our eyes as to those of Montesquieu, 
but the difference between legislative and judicial institutions seems 
to have lost nothing of its rock-like solidity. We have—so it 


1 McIlwain, The High Court of Parliament and its Supremacy, p. 114, and 
Chap. 8 passim. In a sense, the present paper is a footnote to Prof. 
McIlwain’s book. 
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appears—entirely moved out of the sphere in which any organ of 
legislation translates into positive norms those ‘ fundamental?” 
principles of natural law whose presence in the Middle Ages made 
the legislative act indistinguishable from a judgment.” 

We shall see that the living law is capable of developing hybrid 
patterns. In the face of contemporary events in the legal world, 
the jurist may not be able to continue to be as determined as he 
used to be in his insistence on the difference between legislation and 
litigation. 


I 


In order to clear the field, it may be as well to say at the outset 
what this paper is not intended to discuss: It is not concerned either 
with the direct enforcement of collective agreements or with 
compulsory arbitration or with minimum wage laws. 

If a system of law endows the parties to a collective labour 
agreement with the power of creating norms binding upon individual 
employers and employees, it subjects these individuals to the legis- 
lative power of the trade unions and employers’ organisations who 
are parties to the agreement. Many countries have enacted laws 
which make the content of collective agreements ‘ enforceable’ in 
this way. During the transition period after the First World War, 
a statute was in force in this country for not quite two years by 
which, for certain categories of workers, collective agreements were 
thus given ‘legal’ effect. There are also one or two other isolated 
instances of collective agreements being made the ‘law of the 
trade’ either automatically or by ministerial order. All these 
exceptions, however, confirm the rule that voluntary collective — 
agreements have never been directly enforceable in this country 


2 Mcllwain, l.c., Chap. 2, esp. pp. 50-51. 

3 Wages (Temporary Regulation) Act, 1918 (8 & 9 Geo. 5, c. 61), originally— 
see s. 1—in force for six months from Nov. 21, 1918, then extended for a further 
six months by the Wages (Temporary Regulation) Extension Act, 1919, (9 & 
10 Geo. 5, c. 18), and further extended (in so far as the provisions now under 
consideration are concerned) until September 30, 1920, by s. 6 of the Schedule 
to the Industrial Courts Act, 1919 (9 & 10 Geo: 5, c. 69). Under this legis- 
lation employers were liable to pay their workmen ‘not less than the 
prescribed rate’ of wages (s. 1), and were both criminally (s. 1 (1)) and civilly 
(s. 5 (2)) liable if they failed to do so. The ‘ prescribed ' rate was, by s. 4, 
defined in various ways for various categories of workers. For male 
workers, it was the ‘ recognised ’ rate, i.e., the rate ‘ generally applicable ’ on 
November 11, 1918, which was not necessarily fixed by collective agreements, 
although no doubt it frequently was. What was here enforced was the 
custom, not the collective agreement (s. 4 (a)). The remark in the text 
applies to female workers in whose trade and district the wages were on 
November 11, 1918, ‘ subject to an agreement between employers employing 
a majority of women or girls engaged on that.work in the trade or industry or 
branch thereof in the district and one or more trade unions’ (s. 4 (d)). It 
was also possible to substitute for male workers an.‘ agreed’ rate for the 
‘ prescribed ' rate, provided the Minister gave his consent (s. 1). This, and- 
the case of the female workers under, s. 4 (d), are among the very few 
examples of collective agreements being made. ‘law’ in this country. See, 
for this legislation, Stoker, The Industrial Courts Act, London (Stevens), 1920, 
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either in war or in peace time. They have, in Britain, no ‘legal ’ 
effect. 


Compulsory arbitration is in this country a war-time phenome- 
non. The term is not free from ambiguity. It means in fact two 
different things: Industrial arbitration is called compulsory if both 
employers and employees (or their organisations) must submit to 
the proceedings before an independent tribunal with a view to 
settling their disputes or differences. The term “ compulsory 
arbitration’ may also indicate that the award of the tribunal is 
enforceable, ‘law’ as between individual employers and employees 
or a ‘fictitious contract’ as between the organisations on both 
sides. Compulsory arbitration was first introduced in 1915 for the 
munitions industries* and remained in force until November 21, 
1919.° It was revived for the whole of industry after Dunkirk, in 
1940,” and is, at the moment of writing, still the law of the land.® 
Under the legislation of both World Wars industrial arbitration was 
(and is) compulsory both in the procedural and in the substantive 
sense: the tribunal deals with the dispute irrespective of the 
consent of the parties,” and its award is binding as an implied term 


4 Sce Rice, ‘ Collective Labour Agreements in American Law *, (1981) 44 Hary. 
L.R. 572. „Tillyard and Robson, ‘ The Enforcement of the Collective Bargain 
in the United Kingdom ', (1938) 48 Economic Journal 15. Kahn-Freund, 
' Collective Agreements under War Legislation’, (1948) 6 Mod.L.Rev. 119. 
The collective agreement is not legally immune against being contracted out 
even between an organised employer and an organised employee. Nor is there, 
in this country, any general rule to correspond to the Australian legislation by 
which a collective bargain can be made the ' common rule’ of the trade. For 
a decision of the Privy Council on this Australian legislation, see True v. 
Amalgamated Collieries of West Australia, Ltd., [1940] A.C. 537. 

Munitions of War Act, 1915 (5 & 6 Geo. 5, c. 54), s. 1, subsequently amended 

by s. 2 of the Munitions of War (Amendment) Act, 1916 (5 & 6 Geo. 5, c. 99), 

and by s. 6 (2) of the Munitions of War Act, 1917 (7 & 8 Geo. 5, c. 45), 

See also Wages (Temporary Regulation) Act, 1918, s. 2. In this legisla- 

tion the ‘dispute’ is invariably described as a ‘difference’. The definition 

of the ‘difference’ in s. 8 of the 1915 Act—subsequently amended by s. 9 

of the 1916 Act—leaves no doubt that what is meant is a dispute as to what 

should be the rights and. duties of employers and employees, not a ‘ question’ 
as to what are their legal obligations. In the 1918 Act, however, ‘ differences ' 
de lege lata and ‘ differences ' de lege ferenda are lumped together (in s. 2 (2) ). 

They were separated by the Schedule to the Industrial Courts Act, 1919. In 

relation to’ the former the 1918 Act remained in force until September 30, 

1920, as to the latter it was superseded by the Industrial Courts Act on 

November 21, 1919. 

€ For further cases-of compulsory arbitration under the legislation of the First 
World War: s. 4 (2) of the 1915 Act—amended by s. 11 of the 1916 Act— 
as to ‘ controlled ' establishments; s. 8 of the 1916 Act as to female workers 
and ‘dilutees'. For the dramatic events whith formed the background of 
the legislation quoted in this and the previous note, Askwith, Industrial 
Problems and Disputes, 1920, Chaps. 85, 86, 37, 38, 39 and 41, Amulree, 
Industrial Arbitration in Great Britain, 1929, Chaps. 14, 15, 16. 

7 Conditions of Employment and National Arbitration Order, 1940, made under 
Regulation 58a of the Defence (General) Regulations, 1939 (Statutory Rules 
and Orders, 1940, No. 1805), Art. 2. 

8 By virtue of the Supply and Services (Transitional Powers) Act, 1945 (9 & 
10 Geo. 6, c. 10), for which see Robson in 9 Mod.L.R. p. 172. 

Under the legislation of both World Wars the ‘ difference’ or ‘dispute’ may 

be reported to the relevant Government department, which must—within a 
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of the contracts of employment,!? without, however, being a 
‘contract’? between the organisations. The compulsory award is 
thus quite clearly a piece of delegated legislation. The tribunal 
makes new law. It does not purport to interpret an existing norm, 
to declare what were the rights and duties of employers and workers 
when the dispute arose. It settles the dispute by laying down what 
are to be these rights and duties in future. There is a ‘ difference ’, 
a ‘dispute ’, but not a lis in the sense that any existing legal norm 
could be applied. What is at stake is exclusively a conflict of 
interests, not a conflict of rights. 

Minimum wage legislation is now being used in this country in 
order to remould the contents of collective agreements in the form 
of a statutory order emanating from a wages council or other wage 
regulating authority. This type of legislation may often serve 
purposes similar to those which the measures described below seek 
to attain. Whatever may be the form in which -wage regulating 
authorities proceed, the result of their labours is always a change in 
the law, and never an application of existing norms. The present 
paper does not deal with them.” 

Enforceable collective agreements—compulsory awards—statu- 
tory wage regulations—is there a fourth method by which conditions 
of employment can be legally controlled? 


II 


Since 1891 Parliament has tried to use a method of setting up fair 
labour standards which, at first, sight, seems to have little bearing 
on the problems of litigation and legislation. An attempt was made 
to enlist the bargaining strength of the Government itself as a con- 
tracting party so as to establish a standard of fairness in industrial 
relations. On February 18, 1891, the House of Commons passed 
the first Fair Wages Resolution, a resolution which was destined 
to be the first step in a momentous development, momentous in legal 


stated period—‘ refer’ it for settlement, if possible, to -a voluntary arbitration 
tribunal established by collective agreement, or else either to an ad hoo 
arbitrator, or to a statutory arbitration agency, i.e., under the 1915-1917 
legislation the ‘Committee on Production’ or the special arbitration tribunal 
for female workers and ‘dilutees'’, and under the present legislation to the 
National Arbitration Tribunal. These provisions are linked with the pro- 
hibition to resort to stoppages in connection with a trade dispute without 
having reported it to the Minister and until the statutory period has elapsed 
without action having been taken by the Minister—Munitions of War Act, 1915, 
s. 1 (2) (as amended by s. 2 of the 1916 Act), ss. 2, 4 (2), and First Schedule; 
Monitions of War (Amendment) Act, 1916, s. 8; Munitions of War Act, 1917, 
ss. 1 (2), 6, 7; Wages (Temporary Regulation) Act, 1918, s. 2 (here the 
‘Interim Court of Arbitration’ is substituted for the ‘Committee on Pro- 
duction '). Conditions of Employment Order, 1940, Arts. 2, 4. 

10 In addition, non-observance is a criminal offence. See, for civil and criminal 
sanctions: 1915 Act, s. 1 (4); 1918 Act, ss. 2 (8), 5 (2); 1940 Order, Art. 2, 
pera. 5, Defence Regulation 92. By s. 5 of the Munitions of War Act, 1917, 
the Minister of Munitions was empowered to make a compulsory award the 
‘common rule’ of the trade. 

11 The most important enactment is the Wages Councils Act, 1945 (8 & 9 Geo. 6, 
e. 17). 
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as well as in social history. The wording of the resolution was as 
follows 37: 
That in the opinion of this House, it is the duty of the Govern- 
ment in all Government contracts to make provisions against 
the evils recently disclosed before the Sweating Committee,” 
to insert such conditions as may prevent the abuse arising from 
sub-letting, and to make every effort to secure the payment of 
such wages as are generally accepted as current in each trade 
for competent workmen. i 
This resolution made history, but its pre-bistory also deserves 
attention in view of subsequent events.’* It was preceded by an 
agitation emanating, to a large extent, from the London Society of 
Compositors and supported by’ the Parliamentary Committee of the 
Trades Union Congress. This agitation was, in the first place, 
concerned with the behaviour of His Majesty’s Stationery Office, 
the Government department charged with the publication of 
official and semi-official documents, and an early example of a 
‘nationalised’ industry. As early as 1884 the pressure of public 
opinion had compelled the Office to insist on the observance of 
‘trade union rates’ by the printing firms whom they employed. 
From 1889 onwards local authorities in London, including the 
London County Council, found themselves induced by the pressure 
of the electorate to adopt a ‘ fair wages’ policy in all its dealings 
with contractors. It was a campaign waged successfully in the field 
of local as well as Parliamentary elections which led, by the middle 
of the ’nineties, to the passing of ‘ fair wages resolutions’ by some 
150 local authorities, and to the resolution quoted above. The 
Central Government as weil as local authorities were thus, on paper 
at least, forced by trade union pressure ‘ to repudiate the old prin- 
ciple of buying in the cheapest market ’, and not only to become 
‘model employers ’ but to use their own economic strength to force 
others to become model employers as well.'® The link between ‘ fair 
wages ’ and what later came to be known as ‘ recognised terms and 
conditions ° was forged even before the first resolution was passed. 
It is no doubt possible to exaggerate the practical effect of these 
early resolutions in an atmosphere heavily charged with the anti- 
unionist feelings roused by the ‘New Unionism’ which began to 
spread with the Dockers’ Strike of 1889.17 Nevertheless, as 
harbingers of things to come, these measures were of first class 
significance. If we look at them in the light of later experience we 


12 See Industrial Relations Handbook, published by the Ministry of Labour and 
National Service, 1944, p. 188. 

18 This refers to the Fifth Report from the Select Committee of the House of 
Lords on_the Sweating System, 1890. For this: D. Sells, British Wages 
Boards, Brookings Institution, Washington D.C., 1989, p. 15. The Fair 
Wages Resolutions are discussed, ibid., pp. 45-47. 

14 For what follows, see Webb, History of Trade Unionism, 1926 ed., p. 398. 

15 Webb, l.c., p. 398. 

16 See Howell, Labour Legislation, Labour Movements, Labour Leaders, p. 457. 

17 See Webb, Industrial Democracy, 1926 ed., p. 555. 
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can see in them an early refutation of the thesis that the extension 
of public at the expense of private enterprise involves a deteriora- 
tion in the position of .the workers. The early fair wages 
resolutions prove, if proof was necessary, that Government and 
semi-Government agencies, being exposed to the pressure of public 
opinion, can, in a democratic society, be constrained to comply 
with fair labour standards. Or, to put it in a different way: that 
the loss in industrial bargaining power which the unions might 
incur with the spread of public ownership may be counterbalanced 
by their legitimate political influence through the elected representa- 
tive organs of Government. 

It is, however, the legal aspect of the fair wages resolutions— 
whether Parliamentary or local—which is our concern. Are these 
resolutions ‘law’? If ‘law’ is a body of norms safeguarded by 
sanctions administered by the courts, the answer must surely be in 
the negative. The passing of a Fair Wages Resolution by the House 
of Commons was not an act of legislation, the resolution not an Act 
of Parliament. At best it imposed a disciplinary duty upon the 
civil servants charged with the making of Government contracts. 
An official who adopted a policy which flouted the principle of the 
resolution might have been taken to task by his Minister, the 
Minister might have been exposed to a vote of censure by the 
House of Commons to which he was responsible, in the last resort 
the House might have refused to grant a Government unwilling to 
act on the resolution the financial means on which it depended. 
But all this is not, in the legal sense, ‘ enforcement’, or a ‘ sanc- 
tion’. Once the resolution was translated into a contractual 
term as between the Government department and the contractor, it 
would no doubt be enforced. It became a condition of the contract, 
and its violation would give the Government a right of rescission 
or damages according to the established principles of the common 
law. But the lawyer must insist that what would then have been 
enforced would have been the contract, not the resolution. The 
resolution was ‘law’ no more than is an international treaty which 
may bind the Government in international law, but which cannot 
be invoked by a party in an English court unless and until it has 
been translated into legislation by Act of Parliament.?® 

Those most interested in the fair wages resolutions adopted by 
the House of Commons and by local authorities were, of course, the 
unions and their members. From their point of view these clauses 
were, whatever the lawyer may say, one of the corner-stones of 
British labour ‘law’. And yet, the considerable benefits which 
they derived from these measures were entirely due to what Ihering 
described as one type of ‘ reflex effects’ of the law, ‘ the operation 
of a legal or economic fact in favour of third persons beyond its 


18 Not, at any rate, according to the traditional theory established by Dicey’s 
Law of the Constitution, Chaps. 1, 11. 
19 Oppenheim-Lauterpacht, International Law, Vol. 1 (6th ed.), p. 88. 


Jury 1948 LEGISLATION THROUGH ADJUDICATION 275 


inherent sphere of effectiveness as established by law’.?? There 
is—and perhaps must be—a gaping gulf between the world of the 
dogmatic lawyer and the world of the sociologist. To the latter, 
fair wages clauses and minimum wage legislation are all of a piece 
and part and parcel of one development, to the former they have 
nothing in common. 


I 


In order to understand the further development one must look a 
little more closely at the wording of the resolution quoted above. 
It was, in the first place, directed against ‘ sweating’, and must thus 
be read together with the first Trade Boards Act of 1909, which tried 
to combat the same evil.” In the second place, it attempted to deal 
with a species of law evasion, known all over the world where social 
legislation exists, viz., the dodging of the legal protection given to 
an employee by making him appear as an independent contractor, 
or by clothing the substance of a contract of employment into the 
form of a contract of work and labour.?? But, thirdly, there appears 
at the end the obligation to secure the payment of ‘ current’? wage 
rates. One can feel—after more than half a century—the late 
Victorian hesitation to call things such as trade union rates by their 
proper names, Still, it was a remarkable first step, not yet an 
‘open acknowledgment, it is true, that fair standards were trade 
union standards, but an insistence, at any rate, that what was 
customary had to be observed by everybody, that what was normal 
had to be normative. And since what was customary and normal 
‘was, in practice, so largely determined by collective bargaining, we 
see here in nuce the beginning of that close connection between 
fair wages clauses and collective agreements which was foreshadowed 
by the history of the events leading up to the adoption of the 
clause, and was to be of such fundamental importance for the further 
development of the law. 

When the curtain opened again for the Second Act in 1909, 
the scene and many of the actors had changed, but Sidney Buxton, 
who had introduced the 1891 resolution, was still among them. 
He was now in the—from our special angle—pivotal position of 
Postmaster-General. It was he who moved the Second Fair Wages 
Resolution which the House of Commons adopted on March 10, 
1909, and which read as follows 2°: 

That, in the opinion of this House, the Fair Wages Clause in 


20 Ihering, Gesammelte Aufsdtze (Collected Papers), Vol. 2, p. 79. 

21 See the reference to “exceptionally low wages’ in s. 1 (2) of the Trade 
Boards Act, 1909 (9 Edw. 7, c. 22). 

22 See, e.g., the situation envisaged by s. 9 of the Trade Boards Act, 1909, and 
by s. 9 of the Road Haulage Wages Act, 1938 (1 & 2 Geo. 6, c. 44). 

23 Industrial Relations Handbook, lc., p. 184. An Advisory Committee on the 
Fair Wages Clauses of Government Contracts was subsequently appointed. 
For its principal recommendations, see Milne-Bailey, Trade Union Documents, 
1929, p. 882. For the facts in the text, see the speech by Mr. Isaacs, the 
Minister of Labour, in the House of Commons, 427 Hansard, col. 619 Bq. 
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Government contracts should be so amended as to provide as 
follows: The Contractor shall, under a penalty of a fine or 
otherwise, pay rates of wages and observe hours of labour not 
less favourable than those commonly recognised by employers 
and trade societies (or in the absence of such recognised wages 
and hours, those which in practice prevail amongst good 
employers) in the trade and district where the work is carried 
out. Where there are no such wages and hours recognised or 
prevailing in the district, those recognised or prevailing in the 
nearest district in which the general industrial circumstances 
are similar shall be adopted. Further, the conditions of employ- 
ment generally accepted in the district in the trade concerned 
shall be taken into account in considering how far the terms of 
the Fair Wages Clauses are being observed. The Contractor 
shall be prohibited from transferring ór assigning directly or 
indirectly to any person or persons whatever any portion of his 
contract without the written permission of the Department. 
Subletting other than that which may be customary in the 
trade concerned, shall be prohibited. The Contractor shall be 
responsible for the observance of the Fair Wages Clauses by the 
sub-contractor. 

A lawyer reading this document will notice, in the first place, 
that Parliament requested the Government departments to insert in 
their contracts a term that would be illegal and void at common law- 
€ A penalty of a fine or otherwise ’ cannot, of course, in English law, 
be validly promised in a contract. Consequently, in practice, the 
Government recommended to its agencies not to act on this part of 
the resolution.* 

However, this is a minor matter. The first point of importance 
is that the resolution enjoins the Government to insist not only on & 
fair standard of wages, but also on a maximum of hours of labour, 
and, generally, on the observance of customary ‘ conditions of 
employment’. The measure was (and is) still commonly called a 
‘fair wages resolution’, but it had now, in fact, become a ‘ fair 
labour standards resolution’. This is all the more remarkable if 
the parallel developments in legislation are taken into account. It 
was not before 1988 that wage regulating authorities, such as trade 
boards and agricultural wages committees, were empowered to fix 
holidays and holiday remuneration.’ Hours of work have been 
fixed by legislation for women and young persons, but, except in 
coal mining underground, in road transport and one or two minor 
instances, not for adult male workers.** Wherever we meet in 
English law with State interference in the conditions of employment, 
24 The Government acted on the advice of the Committee mentioned in the 

previous note, Industrial Relations Handbook, l.c., p. 185. The clause was 

omitted in the Fair Wages Resolution of 1942 which is now in force (see 
below). It is surprising to find it in Appendix IV of the Circular of the 

Ministry of Health (No. 520) to Local Authorities on the Housing (Financial 

Provisions) Act, 1924, see Hill, Complete Law of Housing, 3rd ed., p. 550. 
25 Holidays with Pay Act, 1938 (1 & 2 Geo. 6, c. 70). 


26 In practice wage regulating authorities influence hours of work by fixing over- 
time rates. For hours of work legislation, see, e.g., Factories Act, 1987, 
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we see that it is—apart from health, safety, and welfare—remunera- 
tion and holidays which are the objects of legislation. Other 
* conditions ’, including vital matters like the eight-hour-day, trade 
union recognition,?’ and the limitation and regulation of apprentice- 
ship,” are left to voluntary bargaining, and it is significant that 
Britain’s refusal to ratify the ILO Hours-of-Work (Industry) Con- 
vention of 1919 7° does not seem to have met with any serious resist- 
ance on the part of the workers or their organisations. Hence, the 
resolution of 1909, goes, in this respect, beyond what Parliament 
‘was prepared—or even invited—to do by way of legislation. The 
Government was requested to set in its administrative practice a 
standard above that enforced by the ‘law’ in the narrow sehse. 


The second point of interest is that the Edwardian Liberals felt 
no longer bound to conceal their insistence upon the trade union rate 
of wages and the trade union standard of hours. As far as wages 
were concerned, this was a change in expression rather than in 
substance—except that, following the recommendations of a com- 
mittee under the chairmanship of Sir George Murray, the Secretary 
to the Treasury,” Parliament, by enforcing the trade union rate, 
ensured a higher degree of uniformity in the contract practice as 
between the various departments than seems hitherto to have pre- 
vailed. The formulation: ‘ not less favourable than those commonly 
recognised by employers and trade societies’ makes it evident that 
the contents of collective agreements were not as such regarded as 
the ‘fair’ standard. Not because they were agreed upon, but 
because they were ‘ recognised’, i.e., commonly: acted upon, did 
they become the measuring rod of ‘ fairness ’.*1 It was not the rule 
pacta sunt servanda which Parliament sought to carry into effect. 
Collective bargaining became relevant not as an act of contract 
making, but as the crystallisation and formulation of what was 
customary. Hence, a collective agreement which remained a 
brutum fulmen, which failed to secure obedience to its terms in 
practice, was incapable of yielding a standard of fairness. On the 
other hand, a practice commonly observed was such a standard, 


s. 70 sq.; Shops Act, 1934; Coal Mines Act, 1911, ss. 91-95; Coal Mines 
Regulation Acts, 1908 and 1932; Road Traffic Act, 1930, s. 19 as amended. 
27 For exceptions in the temporary legislation of the First World War: Munitions 
of War (Amendment) Act, 1916, e. 15 (legal guarantee for the restoration of 
the closed shop after the war). Munitions of War Act, 1917, s. 9 (legal 
| eases of freedom to organise). 
or an exception, see s. 3 of the Agricultural Wages (Regulation) Act, 1947. 

See also, Sells, l.c., pp. 190-195. 

29 The Washington Convention is reproduced in Art. 97 sq. of the International 

. Labour Code, Montreal, 1941. 

30 Industrial Relations Handbook, l.c., p. 184. 

31 Section 4 of the defunct Wages (Temporary Regulation) Act, 1918, shows the 
contrast between the enforcement of a ‘recognised ' rate of wages (s. 4 (a)) 
and an ‘agreed ' rate (ibid. (d)). For an analysis of the difference between 
a ‘standard’ rate, a ‘minimum’ rate (in the American sense) and a ‘ pre- 
vailing ' rate (=" minimum’ within the meaning of British wages regulating 
legislation), see Sells, l.c., p. 6. The Resolutions of 1891 and 1909 insist 
upon a ‘prevailing’ rate, that of 1942 (see below) upon the ‘ standard’ rate. 
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even though it had never been reduced to the codified terms of a 
written agreement. All this is significant in view of later 
developments. 

Thirdly, we see here for the first time the procedure in operation 
by which a standard of fairness is defined in the absence of a 
relevant ‘ practice’ directly applicable. The social importance of 
this cannot be exaggerated. For it was in those sectors of industry 
and business in which unions were weak and recognised practices 
unlikely to develop that the Government’s action as a pace-maker of 
social progress was most urgently needed. Here the resolution calls 
in aid two subsidiary standards: in the first instance, the practice 
prevailing amongst ‘ good employers’ and in the second instance, 
the practice of the nearest comparable district. The purpose of this 
formulation is clear: measures of this kind aim at protecting the 
‘good’ (often the large) employer against the unscrupulous 
‘ undercutter ’ no less than the workers of the latter against their 
master. The alternative use of a number of standards, the criterion 
of ‘ similarity "—all these were things to develop into a far more 
elaborate system in the course of time. 

Easily the most important point in practice, however, was the 
reference to sub-contractors. Whatever one may think about the 
habits of trade associations and big manufacturing firms which 
enforce price minima in the dealings between their customers and 
their customers’ customers, and down even to the third stage, here 
we have a case in which the often decried practice of ‘ tying the 
second stage’? was put to good uses. The contractor must 
guarantee the observance of recognised terms by his own sub- 
contractor. If the sub-contractor exploits his men, the head- 
contractor may have to face a claim for rescission or for damages. 
It is believed—though it is impossible to prove the point—that this 
extension of the fair wages clauses to sub-contractors (which was 
reproduced in the clauses passed by local authorities)—was an 
especially powerful lever in establishing the habit of obedience to 
collective standards, far beyond the immediate field of operation 
of the resolutions. The fair wages clauses mobilised the employer’s 
self-interest in the service of these standards. They thus obviated 
the need for ‘direct’ action either in the courts or on the battle- 
field of industrial relations. It can be said with confidence that, to 
some extent, it is this system of fair wages clauses which accounts 
for the functioning in this country of voluntary collective bargaining 
without legal sanctions. 

IV 


We must now interrupt the story of the gradual development of 
fair wages standards towards standards of collective bargaining. 


32 For a good example, see the manufacturers’ conditions of sale in the tobacco 
trade printed in Dix, Law of Competitive Trading, p. 126. There is a great 
deal of case law on such conditions. The best-known example is Dunlop 
Pneumatic Tyre Co., Ltd, v. Selfridge & Co., [1915] A.C. 847. 
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So far, the history of the sanctions attached to these clauses has 
been uneventful. In this respect the situation on the eve of the 
First World War is very much like that of the ’nineties. It is as a 
contractual term and nothing else that the standard of fairness can 
‘receive the protection of the law. No other means of legal 
enforcement seems to exist. 

It was the legislation passed during and immediately after the 
First World War which first gave rise to a new type of procedure, 
not, it seems, very deliberately, and only as a by-product of com- 
pulsory arbitration. None the less it is worth while to cast a glance 
at these long forgotten enactments which, to some extent, served as 
models for a new system of law enforcement evolved in our own 
time. 

The bulk of the war-time labour legislation of the years 1915 to- 
1917 was passed with the object of guiding disputes on wage rate 
adjustments into the channels of arbitration. The obligation, there- 
fore, which these laws imposed upon employers and workers was to 
abstain from making changes otherwise than by way of arbitration, 
and to abide by the terms of the awards.** In a number of 
instances, however, it was the statute itself, without the inter- 
position of an award, which established such liabilities, e.g., the 
duty incumbent on workers in controlled establishments not to 
apply restrictive practices during the war,** and the obligation of 
employers to pay, during the transitional period following the 
armistice, the ‘ prescribed’ rate of wages.*° In these case it was 
obviously expedient to use the arbitration tribunals, whose mem- 
bers were thoroughly familiar with industrial disputes, for what 
was called the ‘ settlement’ of the question whether or not the 
employers or workers had acted in accordance with their statutory 
duties.°*° The functions of these tribunals, such as the Committee 
on Production during the war, the Interim Court of Arbitration 
immediately afterwards, and, finally, the Industrial Court,” was, 


33 See notes 5 and 6 above. 

34 Munitions of War Act, 1915, s. 4 (8), (4), and Second Schedule. Munitions 
of War Act, 1917, s. 8 (2). For the history of these provisions, see Askwith, 
l.c., pp. 367-368. According to Lord Askwith they were ‘soon found to be of 
small value’ (¢bid., p. 891). 

35 Wages (Temporary Regulation) Act, 1918, s. 1. For the criminal sanction: 
ibid., subs. (1). For the civil sanction: tbid., subs. (2) and s. 2 (8). For the 
administrative sanction (inspection): s. 3. 

46 Munitions of War Act, 1915, s. 4 (4). Wages (Temporary Regulation) Act, 
1918, ss. 2 (2), (3), 5 (2). Note the careful distinction made between a difference 
de lege lata and a difference de lege ferenda in s. 2 (2), and, as regards pro- 
cedure, in the proviso. Note, too, that, while the settlement of both types of 
difference was transferred from the Interim Court of Arbitration to the 
Industrial Court as from Nov. 21, 1919, the Act of 1918 continued to apply 
to differences de lege lata until Sept. 30, 1920, but that, during this interval, 
the Industrial Courts Act applied to disputes de lege ferenda. The result 
was that, during the first ten months of its existence, the Industrial Court 
made legally binding judgments on existing rights, and non-compulsory 
awards on righte to be created. Industrial Courts Act, 1919, s. 6 and Schedule. 

37 For the Committee on Production, see Askwith, pp. 366 et seq., Amulree, 
pp. 123 et seq. Munitions of War Act, 1915, First Schedule. For the 
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in these cases, declaratory, i.e., judicial in the usual sense. There 

is nothing in the relevant enactments to suggest that the tribunals 

were empowered to allow this judicial function to merge in the 
legislative function they were exercising as industrial arbitrators.** 

The decisions of the Industrial Court, rendered during the first 

few months of its existence, indicate quite clearly whether the’ 

court was acting in one capacity or another.’ Yet, once a body 
generally regarded as an arbitral, i.e., a law making, tribunal had 
been charged also with the task of declaring law by way of ‘ settle- 
ment’, the way had been opened towards a form of law enforce- 
ment which would not only entrust a quasi-legislative agency with 
the declaratory powers of a court, but would enjoin them to solve 
the problem of finding the law by ‘settling’ new law. The line 
between the two processes was not blurred as yet, nor was there 

—in view of the fixity of the statutory standards to be applied— 

any need for blurring it, but the wielding of two powers by one 

institution must have dimmed the awareness of all concerned that 
two very different types of activity were involved. 

The Industrial Court is a mixed arbitration tribunal, composed 
of independent members and employers’ and employees’ repre- 
sentatives.*° It was established by an Act passed in November, 
1919, and it was, in every sense—in its composition and also in 
its functions—the direct successor of the Interim Court of Arbi- 
tration which was itself the offspring of the Committee on Pro- 
duction set up in 1915. But, lest it should be thought that 
‘war is the father of all things’, the parentage of the Industrial 
Court must also be traced back to a Standing Court of Arbitration 
established under the Conciliation Act, 1896,*? in September, 1908, 
and from this ancestor it inherited what is, in a legal context, its 
most prominent feature : the purely voluntary nature both of its 
proceedings and of its awards under the Act of 1919.** No sooner 
had hostilities come to an end than the healthy dislike of the 
British working class for compulsory arbitration was revived, 

Interim Court of Arbitration, Amulree, pp. 147 et seq., and Wages (Tem- 

porary Regulation) Act, 1918, s. 2. For the Industrial Court, see below. 

38 See note 36, p. 279 supra. 

39 Compare, e.g., Decisions 1, 2 and § with Decisions 3, 4, 6, 7, 8 and-10 in 

Vol. 1 of the Official Collection of the Decisions of the Industrial Court. 

Industrial Courts Act, 1919 (9 & 10 Geo. 5, c. 69, s. 1). The court and its 

procedure are described by its first President, Sir W. Mackenzie (later Lord 

Amulree) in The Industrial Courts, Act, Practice and Procedure, London, 1923. 

41 See Amulree, Industrial Arbitration, Appendix I. 

42 59 & 60 Vict. c. 30. For the Standing Court, see Stoker, l.c., pp. 3-6, 
Amulree, Industrial Arbitration, p. 118, Askwith, p. 127. The institution was 
not—according to Askwith—of great practical importance before 1914. Its 
claim to a place in the books on industrial and legal history is mainly 
justified by the fact that it served as a model for the Industrial Court. 

43 Industrial Courts Act, 1919, s. 2 (2) (‘if both parties consent’) and s. 3 (3) 
(Arbitration Act, 1889, not to apply). See Mackenzie, Industrial Court, p. 24, 
and p. 21, where it is pointed out that the content of a decision may become 
a term of the contracts of employment by tacit implication. Sir W. Mackenzie 


quotes two cases to this effect, both only reported in the daily press. This 
does not, of course, detract from the validity of the statement in the text. 
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and a ‘mild measure of compulsion’ which the Government had 
suggested in its Bill was abandoned in the face of the determined 
opposition of the unions.“* Thus none of the decisions of the 
court under the 1919 Act is more than a suggestion to the parties, 
but its awards are almost invariably obeyed in practice.** The 
settlement of trades disputes by voluntary arbitration under the 
1919 Act is only indirectly connected with the subject-matter of 
this paper.*® As an institution, however, the court has been put 
to services which, as will be seen, concern us very much. 


Vv 


After the First World War—and largely as its result—the Govern- 
ment began to regulate business activities to an extent undreamt 
of before 1914. Government subsidies went through local authori- 
ties into housing and also into some of those branches of agriculture 
whose production had to be stimulated for reasons of security as 
well as welfare. Other industries had to be protected against 
foreign competition. Public works had to be encouraged and 
financially supported in times of depression. Licensing systems 
had to be introduced for a variety of purposes. In short, the 
Government appeared in commercial life not only as a party to 
contracts of work and labour, but, increasingly, as a financier, 
and, through its administrative agencies, as the controller of the 
entry into trades and branches of business. It thus gained further 
opportunities for linking the grant of subsidies, of loans and 
guarantees, and of licences, with the observation of fair labour 
standards. In doing so, it merely continued the policy embodied 
in the pre-War Fair Wages Resolution. But Parliament, now 
expressed this fair standards policy in the form of statutes and 
no longer merely in the form of resolutions, thus endowing the 
fair wages clauses with legal characteristics totally different from 
those they used to have in the early days. Not only new formula- 
tions but new sanctions were devised for an established policy. 
It is these new sanctions which led to the invention of a novel 
method of delegated legislation by means of semi-judicial decision. 

For good or ill, the British Government, haunted by the night- 
mare of the sugar shortage of the First World War, decided to 
subsidise the British sugar industry, and, to carry this policy into 
effect, Parliament passed the British Sugar (Subsidy) Act, 1925.47 
The beneficiaries of this policy had to conform to a number of 
conditions, only one of which need be mentioned here. By 


44 Amulree, l.c., p. 171. 

, 45 Amulree, l.c., p. 179. 

46 Industrial Courts Act, ss. 1 (1), 2 (3). 

47 15 Geo. 5, c. 12. Later in the same year, when the Treasury guarantee for 
the British Empire Exhibition was increased, a fair wages clause almost 
verbally identical with that of the Sugar (Subsidy) Act was inserted in the 
statute by which Parliament gave the necessary authority. British Empire 
Exhibition (Guarantee) Act, 1925, s. 3 (15 & 16 Geo. 5, c. 26). 
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section 8 of the Act ‘the wages paid by any employer to persons 
employed by him in connection with the manufacture of sugar or 
molasses in respect of which a subsidy is payable under this Act 
shall, except where paid at a rate agreed upon by a joint 
industrial council representing the employers and the persons 
employed, not be less than would be payable if the manufacture 
were carried on under a contract’ containing a fair wages clause 
in accordance with any fair wages resolution of the House of 
Commons ‘for the time being in force’. 

Thus, the fair wages clause makes its appearance in a statute.*® - 
What happens if the statutory obligation is violated? The con- 
tractual remedies—rescission, damages—will not help because 
there is in this case no contract between the Government and the 
manufacturers. The subsidy has, ex hypothesi, been paid. To 
try to recover it would be an unrealistic policy. A new form of 
sanction had to be devised. It was accordingly provided that 
‘any dispute’ which arises ‘as to what wages ought to be paid 
in accordance with this section ’ ‘ shall be referred by the Minister *? 
to the Industrial Court for settlement ’. 


48 This appears to be the first case of a statutory Fair Wages Clause, but it is 
not the first case of a reference to fair wages clauses in the Statute Book. 
Such a reference occurs at first in s. 4 (2) of the Munitions of War Act, 
1915. Since 1924 local authorities and charitable societies, trusts, etc. have 
been put under statutory obligations to insert fair wages clauses into 
building contracts subsidised by the Government. By the Housing (Financial 
Provisions) Act, 1924 (14 & 15 Geo. 5, c. 35), s. 3 (1) (d)—repealed by the 
Housing Act,-1935—and s. 8 (2) (d) a local authority or society qualifies for 
an increased Government contribution to the erection of houses by complying 
with the fair wages clause, the sanctions (s. 3 (4)) being the Minister's 
power to discontinue, reduce or shorten the duration of the contribution. For 
identical provisions with reference to another subsidy: Housing Act, 1930 
(20 & 21 Geo. 5, c. 39), s. 27 (1) (c), (8); Housing (Scotland) Act, 1930, 
(20 & 21 Geo. 5, c. 40), s. 24 (1) (e), (8). A much more general obligation is 
imposed upon local authorities by s. 72 (8) (a) of the Housing Act, 1986 (26 
Geo. 5 & 1 Edw. 8, c. 51) and by the corresponding provision in the Housing 
(Scotland) Act, 1985 (25 & 26 Geo. 5, c. 41). A local authority which exercises 
its special powers for the erection of houses for the working classes—with 
or without Government assistance—must secure ‘that a fair wages clause 
complying with the requirements of any resolution of the Commons House of 
Parliament for the time being in force with respect to contracts of govern- 
ment departments is inserted in all contracts for the erection of the house’. 
Under all these statutes the local authorities (or charitable societies) are placed 
under a public law obligation to make a particular type of private contract 
with the builders by which the latter, in turn, undertake to enter into a 
certain kind of contract with their workmen. These statutory obligations to 
establish contractual fair wages clauses are quite different from the statutory 
fair wages clauses discussed in the text. They do not carry the development 
of the law of fair wages clauses further, either as regards substance or as 
regards sanctions. The Ministry of Health has issued a circular recommending 
local authorities to insert a provision for fair wages clauses into the standing 
order for the regulation of their proceedings and business which they have 
power to make under s. 75 of, and Schedule III, Part V, No. 4 to, the 
Local Government Act, 1933 (23 & 24 Geo. 5, c. 51). See 21 Halsbury's Laws 
of England (Hailsham Edition), p. 229, note (o). 

49 Originally the Minister of Agriculture and the analogous Scottish department, 
how ee Industry Act, 1942 (5 & 6 Geo. 6, c. 16), s. 7 (b)—the Minister 
of Food. 
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The Industria] Court, however, cannot—under the 1919 Act— 
impose a legal obligation. Besides, this is not a ‘ trade dispute’; 
it is—whatever it may be in substance—a dispute between a sugar 
manufacturer and the Minister. In order to formulate a sanction 
it was therefore necessary to convert a voluntary arbitration 
tribunal into an organ of delegated legislation: the award is a 
legal norm as between the subsidised employers and their workers. 

As from the date of the award or from such later date as the 
court may direct, it shall be an implied term of the contract 
between every employer and worker to whom the award 
applies that the rate of wages to be paid under the contract 
shall, until varied in accordance with the provisions of this 
section, be in accordance with the award.*° 

Before discussing the significance of this enactment it is appro- 
priate to see how it works in practice. On November 18, 1925, 
there came before the Industrial Court a dispute concerning ‘ the 
wages proposed to be paid by the English Beet Sugar Corporation, 
Ltd., to General Labourers and Chargehands employed at their 
- factory at Cantley, Norfolk’. In the Official Collection of the 

decisions of the Industrial Court ** the case appears in exactly the 
same form as the cases under the Industrial Courts Act by which 
it is surrounded. Jt starts by mentioning as ‘ Parties’: ‘The 
National Union of General and Municipal Workers and The English 
Beet Sugar Corporation, Ltd.’. The Minister of Agriculture is 
not a' party to the proceedings. The terms of reference are: 
To consider a dispute which has arisen under section 8 (1) of 
the British Sugar (Subsidy) Act, 1925, by reason of repre- 
sentations by the National Union of General and Municipal 
Workers that the wages proposed to be paid by the English 
Beet Sugar Corporation, Ltd., to General Labourers and 
Chargehands employed at their factory at Cantley, Norfolk, 
are not in accordance with the intention of that Act, and to 
settle what wages ought to be paid in accordance with the 
section concerned. 

. There follows a detailed description—in memorandum form—of 
the circumstances in which these workmen are employed, of the 
nature of their work, the amount of wages, overtime rates and 
bonuses. It is then said that ‘the question submitted to the 
court is the determination of the minimum rate and the rates for 
chargehands, The Union claim a minimum rate of 50s. a week’. 
The operative portion of the award is as follows: 

The court have carefully considered the evidence and arguments 
placed before them and adjudge and declare that: (a) The 
appropriate minimum rate for general labourers on shift work 
employed at the Cantley Factory . . . shall be 46s. for a 
week of 48 hours. (b) The present practice. at the factory is 
to pay one uniform or flat rate for day work and night work. 


50 Section 8 (2). 
51 No. 1140, Vol. 7, p. 283. 
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The rate’ now fixed continues this practice and takes into 
account the fact that the three shifts consist of a day shift, 
intermediate shift and night shift. (c) The rate herein deter- 
mined is a basic’ time rate and does not interfere with the 
existing bonus on output or any other system of payment by 
result which the parties may agree upon. (d) The existing 
eerie for chargehands shall be paid on the weekly rate 
of 46s. 

This decision illustrates and explains—far better than any 
theoretical analysis could have done—the point that the obligation 
to pay fair wages imposed by the statute is not in itself the subject- 
matter of the proceedings at all. The decision reads exactly like 
any other industrial arbitration award and partly like the order 
of a wage-regulating authority. It shares with the former the 
characterisation of the parties, the formulation of the ‘ dispute’ 
in the terms of reference as a difference on rights to be created 
rather than existing rights to be enforced. It shares with the 
latter the legal nature of the result of these proceedings: an 
order which confers rights upon the individual workers and changes 
the content of their contracts of employment. It can, on the other 
hand, be rendered only if the fulfilment or non-fulfilment of a 
statutory obligation is in dispute, and it is not therefore ‘ compul- 
sory arbitration’ in the proper sense. 

To put it in a different way : the law says to the employer : 
You must pay ‘fair’ wages. This is a legal obligation. If 
you violate this obligation, nobody will be able to claim these 
‘fair’ wages from you, but the wages you will have to pay 
in future will be fixed by a legislative act. 

The sanction of the existing obligation consists exclusively in open- 
ing the way towards the creation of another obligation for the 
future. 

That this is a proper analysis of this type of legislation is 
shown by the exception to the statutory obligation to pay fair 
wages. Where the wages paid are in conformity with that form 
of collective agreement which is known as the decision of a joint 
industrial council,5? the door which leads to the proceedings before 
the Industrial Court is blocked. Voluntary machinery displaces 
statutory machinery, collective regulation has precedence over 
delegated legislation—the most fundamental principle of British 
labour law ** appears here in a novel form. It appears in the form 
that the complaint of unfairness, that is, the request for the making 
of new law, cannot be made where the collective will of the two 
€ sides ? in the industry has established a customary standard which 
has been obeyed. 

Only in the absence of such a standard, a standard unsupported 


52 I.e., a mixed representative body comprising employers and employees and 
constituted in accordance with the recommendations of the Whitley Report, 
1918 (Cmd. 9081). 

53 See, e.g., Industrial Courts Act, s. 2 (4). 
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by any legal sanctions, does the law-making machinery begin to 
operate. It begins to operate only in the marginal case. Where there 
is peace—no ‘ dispute °’, no ‘ complaint ’—there need be no ‘law’. 
Do we want a systematic order of legal rules enforceable by legal 
remedies? We do not. Let us wait and see. If and as long as 
industrial relations adjust themselves in a sphere beyond the law, 
well and good. If there is friction, there is still time to make law, 
not to find out which party was right, but to say what shall in 
future be the rights and duties of those concerned. The dispute, 
and only the dispute, will be the ‘peg’, the opportunity for the 
legislative act. It is a dispute about the fulfilment or non- 
fulfilment of an existing obligation, but that obligation is too 
general, too vague to be enforced otherwise than by the imposition 
of another one. The ‘fair wages clause’ has begun to play the 
rôle that the ‘fundamental law’ used to play in the Middle Ages. 
Small wonder that we are in a dilemma whether to describe the task 
of the Industrial Court as legislative or as judicial. Legislation by 
adjudication—is it a new and original contribution to the con- 
ceptual. arsenal of jurisprudence, or is it a revival of the most 
ancient form of law-making known to mankind ?** 


VI 


This Act of 1925 was deficient in three very obvious respects : 
In the first place it was a retrograde measure in that, like the Fair 
Wages Resolution of 1891, and unlike that of 1909, it was confined 
to wages and failed to deal with hours of labour and other condi- 
tions. Later statutes which imposed ‘ fairness’ obligations upon 
subsidised and licensed undertakings remedied this defect. One 
example came again from the sugar industry, that problem child 
of the British economic system which was a source of trouble to so 
many successive Governments between the wars. By the Sugar 
Industry (Reorganisation) Act, 1986,55 a number of sugar manufac- 
turing companies were compulsorily amalgamated into the British 
Sugar Corporation, Ltd., which was to receive a Treasury guarantee 
for its debentures and further financial assistance. At the same 
time the entry into the sugar refining business was controlled by a 
licensing system. Section 28 of the Act imposes the ‘ fair wages ” 
obligation upon the new corporation itself and upon the licensed 
refiners. But now this obligation was extended to include condi- 
tions of employment other than wages. ‘Fair wages’ and ‘fair 
conditions’ are minimum standards. Whether wages are fair or 
less than fair can be ascertained—notionally—by a simple arith- 
metical comparison. But where ‘ conditions ’ other than wages are 
involved the application of the criterion of ‘fairness’ becomes a 
more subtle process. Hence we see how in this post-1925 legislation 


54 MclIlwain, l.c., p. 16, Seagle, The Quest for Law, p. 69. 
55 26 Geo. 5 & 1 Edw. 8, c. 18. 
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there appears the difficult test of what is ‘less’ or ‘more favour- 
able’ to the worker. The employer’s duty is to pay wages and 

observe conditions ‘ not less favourable’ than those corresponding 

to the Fair Wages Resolution. The quasi-legislative jurisdiction of 
the Industrial Court was, of course, correspondingly extended from 
wages to other conditions, and the court thus enabled to fix hours 
of work, holidays, allowances, etc. This section in the 1986 Act 
became a common form. It recurs verbally in section 27 of the 
Air Navigation Act, 1986,5" which empowered the Government to 
subsidise carriers by air of passengers or goods. We find it again 
in a statute which, without providing for a subsidy, gave valuable 
support to a branch of British industry : section 84 of the Cinemato- 
graph Films Act, 1988," binds all producers of films in Britain to 
the ‘ fair conditions’ obligation, as a return for the benefits of the 
film quota system, which they obtained under the statute and by 
which the showing of British films in British cinemas was enforced. 

When, later in the same year, the producers and curers of bacon 

were protected against competition by a statute which made the 

carrying on of these trades dependent on a licence, they were 
made to conform. to fair standards by the same clause, now 
appearing as section 48 of the Bacon Industry Act, 1988." 

i All these statutes also wipe out a second blemish of the Sugar 
Act of 1925: compliance not only with a decision of a joint 
industrial council, but with any collective agreement to which the 
employer and a union representing the workers concerned are 
parties, precludes the interference of the Industrial Court.*? 

A more significant development beyond the Act of 1925, how- 
ever, was occasioned by what was, undoubtedly, its most serious 
shortcoming. It does not, at any rate in express terms, give - 
sufficient guidance to the Industrial Court as to the considerations 
it ought to have in mind when making its award. The Fair 
Wages Resolution to which it refers embodies certain standards, 
and although the Industrial Court does not—as we have seen— 
enforce these standards, but merely uses their violation as an 
occasion to impose a new obligation, the content of the resolution 
will no doubt be taken into account by the court despite its lack 

, of direct relevance for the decision. Thus, where a collective agree- 
ment is directly applicable or, failing this, where there is an ascer- 
tainable practice of good employers, the court will be inclined to 
mould its own ruling in accordance with such agreements or 
practices, and it will, in the spirit of the resolution, look at the 
recognised conditions or prevailing practices in the nearest com- 
parable district and applicable to the same work. It will not 


58 96 Geo. 5 & 1 Edw. 8, c. 44. 

57 1 & 2 Geo. 6, c. 17. 

58 1 & 2 Geo. 6, c. TL. . 

59 The Cinematograph Films Act refers only to agreements, not to joint industrial 
councils. The Road Traffic Act, 1930, s. 98 (1) (see below) omits the 
exception altogether. 
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enforce any of these standards, but it will use them as material, 
much as a draftsman formulating, say, a rule of company law will 
take as his model the practices observed by the most responsible 
and reputable companies.*° But, in the absence of any of the 
guiding signposts set up in the Fair Wages Resolution itself, where 
is the court to obtain its criteria and material? Here was a gap 
in the law, and a comparison of the Acts of 1986 and 1988 with the 
Act of 1925 shows that the draftsmen were anxious to close it. 
All these statutes contain identical clauses to the effect that, in 
arriving at its decision, the court 
shall have regard to any determination that may be brought to 
its notice relating to the wages or conditions of service of 
persons employed in a capacity similar to that of the persons to 
whom the reference relates, being a determination contained 
in a decision of a joint industrial council, conciliation board or 
other similar body, or in an agreement between organisations 
representative of employers and workpeople.* 
Thus the element of ‘ similarity ’—the simultaneous or alternative 
use of a number of collective regulations—was here extended from 
the geographical into the occupational sphere. Not only regula- 
tions for the same work in similar districts, but also regulations for 
similar work in the same district or other districts shall be within 
the consideration of the court; and, indeed, in many cases it will 
be unable to find regulations designed to apply precisely to the 
work in question, and be compelled to have recourse to ‘ compara- 
tive’ research. But even where there is a regulation directly 
relevant, the court must draw its net very wide. For—it cannot 
be sufficiently emphasised—it is not its task to enforce existing 
agreements, but to define its own standards. Let us note in 
passing that collective agreements regulating the conditions of 
$ similar’ work may be taken into account only if they have been 
concluded with a trade union by an organisation of employers. A 
collective agreement concluded by an individual employer cannot 
yield a standard of relevance to the Industrial Court. We shall 
revert to this point. 


VII 


The Fair Wages Resolution of 1909 continued to be incorporated 
in Government contracts. In 1985 it appeared twice in this con- 
tractual form in cases in which the Government acted as financier 
of public works in its efforts to counteract the deflationary crisis. 
Electrification and other projects planned by transport undertakers 
in London and by railway companies were to be financed by 


80 This was the method adopted by the Cohen Committee on Company Law 
Amendiment whose Report (Cmd. 6659) became the basis of the Companies 
ct, T, 
61 Sugar Industry (Reorganisation) Act, 1936, s. 28 (2). Air Navigation Act, 
1986, s. 27 (2). Cinematograph Films Act, 1938, s. 34 (2). Bacon Industry 
Act, 1938, s. 48 (2). 
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companies formed ad hoc. By the London Passenger Transport 
(Agreement) Act, 1985,°? and the Railways (Agreement) Act, 
1985,°° the Treasury was authorised to guarantee the securities to 
be issued by these finance companies. The contracts between the 
Treasury and the undertakers and companies concerned are 
scheduled to these statutes, and contain the fair wages and condi- 
tions clause in its 1909 form, without any reference to proceedings 
before the Industrial Court, but with a number of significant 
additions. It has been a common experience that social standards 
cannot be enforced unless their beneficiaries are made acquainted 
with their rights. It is all very well for the lawyer to insist that 
jura vigilantibus scripta sunt : the builder’s labourer or the appren- 
tice in a workshop may be as ‘ wide awake’ as you wish to have 
him, but he cannot be expected to know about fair wages clauses 
or similar measures designed to protect him, unless they have 
received a high degree of publicity on the building site or in the 
workshop, and the law has ensured this publicity. British social 
legislation—minimum wage laws, factory laws, Truck Acts, etc.*°— 
has for many years compelled the employers to exhibit notices 
informing the workers of their rights, and, in a number of instances 
compliance with this duty has become a condition for the exercise 
of certain rights by the employer himself. Enhanced publicity 
for the law has been the battle-cry of all law reformers from 
Gnaeus Flavius to Bentham : provisions for ‘ workshop publicity ’ 
of social legislation helps to break up the monopoly of legal 
knowledge. During the inter-war period this policy was extended 
to the fair wages and conditions clauses, and, in the contracts 
scheduled to the London Passenger Transport and Railway Agree- 
ments Acts of 1935 we find that the transport undertakers and 
railway companies promise to ‘take all reasonable steps . . . 
for the exhibition of notices at the works of all contractors and 
sub-contractors regarding fair wages for the information of 
workpeople ’.°7 

This provision was destined to become common form and, as 
will be further mentioned below, has now been incorporated in the 
latest version of the general fair wages resolution. There are, how- 
ever, in the transport agreement statutes of 1985, one or two further 
variations from the general pattern of the 1909 resolution which 


62 25 & 26 Geo. 5, c. 27. 

63 26 Geo. 5, ¢, 6. 

84 Clause 19 (b), (c) of the Agreement scheduled to the London Passenger Trans- 
port (Agreement) Act. Clause 16 (b), (c) of the Agreement scheduled to the 
Railways (Agreement) Act. 

65 E.g., Wages Councils Act, 1945, s. 15; Factories Act, 1987, s. 114; Truck Act, 
1896, s. 1 (1) (a). 

66 E.g., under the Truck Act, 1896. 

67 This is in accordance with Recommendation 2 of the Fair Wages Advisory 
Committee which goes further in that it- demands publicity for collective 
agreements in the workshops. (See Milne-Bailey, Trade Union Documents, 
p. 3883.) 
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deserve attention. Since the contract embodying the obligation to 
‘enforce fairs conditions was made between the Treasury and the 
‘transport undertakers, the ‘ contractors > themselves were not parties 
to it.. Only in exceptional: cases would the electrification and other 
projects be carried into effect by ‘ direct labour’, i.e., by the trans- 
port undertakings themselves. In view of the strength of the 
. unions vis-a-vis these undertakings and the prevalence of collective 
agreements ‘s and awards by the Industrial Court °° the fair wages 
clause appears in relation to such ‘ direct labour’ in the unusual, 
but, in the ee ede form that ‘ the wages and other 
conditions of employment . . . shall be those in force in the Under- 
taker’s (Company? s) service on similar work’.’® As a rule, the 
railway companies and transport undertakers would enter into trans- 
actions with contractors, and the contractors in their turn would use 
the assistance of sub-contractors. Hence the obligation imposed ' 
by the Treasury upon the railway companies, ete., to ‘take all 
-reasonable steps to ensure the observance of the terms of this clause 
by all contractors and sub-contractors °’ involved an extension of the 
clause’s binding effect from the ‘ second ’ to the ‘ third’ stage. This 
interposition of the transport undertakers between the Government 
and the contractors made it possible to provide ‘ for the inspection 
of wage books in order to see that the terms of this clause have been 
‘properly adhered to’,” and thus to enlist the administrative 
machinery of the railway companies, etc., for the enforcement of the 
‘fair standards. One may call this a rudimentary analogy to publie 
inspection by Government officers—the ‘administrative sanc- 
tion’ which has done so much to translate the postulates of 
minimum wage laws into reality.” 
aa O. Kann-FREUND. 
(To be concluded.) 


68 See s. 62 seq. of the Railways Act, 1921. 
89 Especially the famous decision No. 728 on _ Railway Shopmen (Official 
- Collection, Vol. 4, p. 70). 
70 See Clauses 19 (c) and 16 (c) respectively. ; 
-71 This'is in accordance with Recommendation 3 of the Advisory Committee. See 
above, note 67. ° 
72 Eg., Wages Councils Act, 1945, s. 17. 
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INTERNATIONAL CRIMINAL LAW 
—FACTS AND ILLUSIONS 


IF one disregards as purely political in nature the example set by 
the exile of Napoleon Buonaparte * one may state that the first signi- 
ficant attempts were made at the end of the first World War to create 
individual criminal responsibility under international law for political 
offences and other acts of State ? such as, for instance, the resort to 
war or the violation of international obligations. The French Govern- 
ment then tried, on the basis of a Memorandum written by two 
eminent jurists to legally justify the proposed trial of ex-Kaiser 
William II accused of having resorted to illegal war. The Prelimin- 
ary Peace Conference favourably considered such a trial and decided 
on January 25, 1919, to create ‘ for the purpose of inquiring into the 
responsibilities relating to the war’ an interallied commission com- 
posed of ten members of the Great Powers and five others ‘ elected 
from among the Powers with special interests’. The report * pre- 
sented by this Commission to the Preliminary Peace Conference 
accepted many features originally contained in the French 
Memorandum. With regard to the question of individual criminal 
responsibility for ‘ offences against the laws and customs of war or 
the laws of humanity ’* the Commission stated expressly that ‘in 
the hierarchy of persons in authority, there is no reason why rank, 
however exalted, should in any circumstances protect the holder of 
it from responsibility when that responsibility has been established 
before a properly constituted tribunal. This extends even to the 
case of heads of State’.” To be sure, the report was careful in 
pointing out that such a tribunal could only be established ‘ with 


1 H. H. Bellot, ‘ The detention of Napoleon Buonaparte ', in The Law Quarterly 

Review, Vol. 89 (1928), p. 171 ff. 

2 It is to be noted that international law, as an exception to the rule, has 
established individual criminal responsibility for piracy juris gentium, as well 
as for war treason and espionage even if the latter constitute acts of the State. 
F. Larnaude and A. de Lapradelle, ‘Examen de la responsabilité pénale de 
l'empereur Guillaume II d'Allemagne’, in Journal du droit International, 
Vol. 46 (1919), pp. 181-159. 

Attention should be called to an interesting proposal of an English writer 
suggesting the establishment of ‘the Hague Court of Criminal Appeal’ for 
the trial of war criminals and the creation, in the course of a codification 
of an international criminal law, of ‘the social sanction of infamia ' carrying 
with it the loss of citizenship. (H. H. Bellot, War Crimes: Their Prevention 
and Punishment, Grotius Society (London, 1917), Vol. 2, pp. 31-55.) 

4 Commission on the Responsibility of the Authors of the War and on Enforce- 
ment of Penalties. Report presented to the Preliminary Peace Conference, 
March 29, 1919, in The American Journal of International Law, Vol. 14 
(1920), p. 95. 

Ibid., pp. 95-126. 

Ibid., p. 117. 

7 Ibid., p. 116. 
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the consent of that State itself secured by articles in the Treaty 
of Peace’. As concerns the ‘ premeditation’ of the resort to a 
‘war of aggression ’,® or the violation of the neutrality of Belgium 
and Luxemburg, the Commission recommended that for the future 

‘ penal sanctions should be proposed for such grave outrages against 
the elementary principles of international law’.'° However, the 
report emphasised that ‘a war of aggression may not be considered 
as an act directly contrary to positive law’?' and that ‘no 
criminal charge can be made against the responsible authorities or 
individuals (and notably the ex-Kaiser) on the special head of 
these breaches of neutrality ’.'? In view of the leading role recently 
assumed by the United States Government in the prosecution of 
Nazi war criminals for the same offences, it is interesting to note 
that the American members of the Commission created in 1919 not 
only were in substantial accord with this reiection of legal respon- 
sibility for resort to aggressive war but went even further by declaring 
that they were unable to agree with the report of the Commission ‘ in 
so far as it subjects to criminal, and therefore, to legal prosecution, 
persons accused of offences against “‘ the laws of humanity ”, and 
in so far as it subjects chiefs of States to a degree of responsibility 
hitherto unknown to municipal or international law °’. It was 
particularly emphasised that ‘the laws and principles of humanity 
vary with the individual, which, if for no other reason, should 
exclude them from consideration in a court of justice, especially 
one charged with the administration of criminal law’.14 Although 
admitting that war is by its very nature inhuman the American 
representatives pointed out that ‘ a judicial tribunal only deals with 
existing law . . . leaving to another forum infractions of the moral 
law and actions contrary to the laws and principles of humanity ’.** 
While recognising that offences against the laws and customs of war 
might be tried before national courts, the American members of the 
Commission at this time ‘ felt very strongly that too great attention 
could not be devoted to the creation of an international criminal 
court for the trial of individuals, for which a precedent is lacking, 
and which appears to be unknown in the practice of nations ’.1* 
In spite of these American objections?” the main features of the 
report were incorporated into the penal clauses of the Treaty of 
Versailles although the ex-Kaiser, perhaps not only on account of 
difficulties in the way of his extradition, was never tried for the 


8 Ibid. 

9 Ibid., p. 118. 

10 Ibid., p. 120. 

11 Ibid., p. 118. 

12 Ibid., p, 120. 

13 Ibid., p. 135. 

14 Ibid., p. 134. 

15 Ibid., p. 144. 

16 Ibid., p. 145. 

17 For the Japanese objections see ibid., pp. 151-152. 
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alleged commission of a ‘supreme offence against international 
morality and the sanctity of treaties ’.?* 

Not discouraged by the failure to carry out the relevant pro- 
visions of the Treaty of Versailles, an important attempt to create 
international penal responsibility for political acts of state officials 
was made by the Advisory Committee of Jurists which convened in 
February, 1920, at London in order to prepare plans for the estab- 
lishment of the Permanent Court of International Justice.’? The 
original draft before this Committee suggested the constitution of a 
‘High Court, placed at the summit of International Justice and 
called upon to take cognisance of crimes committed against 
international good order and the universal law of nations ’.*° 
Since this draft met with stern opposition from leading members 
of the Committee °! it was amended and separated from the pro- 
posed Statute of the Permanent Court of International Justice. In 
its final form, as recommended to the League of Nations, the draft 
provided that ‘the High Court of International Justice shall be 
competent to try crimes constituting a breach of international 
public order or against the universal law of nations, referred to 
it by the Assembly or by the Council of the League of Nations’. 
The Assembly of the League of Nations, on December 17, 1920, 
rejected the recommendations of the Committee of Jurists by 
declaring that ‘ There is not yet any international penal law recog- 
nised by all nations, and that, if it were possible to refer certain 
crimes to any jurisdiction, it would be more practical to establish 
a special chamber in the Court of International Justice’.** The 
failure of the Committee of Jurists, it appears, precluded any 
favourable consideration of similar proposals for the creation of 
an international court with jurisdiction over individuals for crimes 
such as the resort to aggressive war or the violation of international 
obligations. It is true that the League of Nations on November 16, 
1987, recommended to its members in connection with a draft- 
convention for the ‘prevention and punishment of terrorism ’ ** 
the acceptance of a ‘ Convention for the creation of an International 
Criminal Court ’.2> However, these draft-conventions did not contain 


18 For the penal clauses of the Treaty of Versailles see Carnegie Endowment 
for International Peace, The Treaties of Peace, 1919-1923 (New York, 1924), 
Vol. 1, pp. 121-122. For the objections of the German Government to 
Chap. 7 of the Treaty of Versailles see H. W. Temperley, A History of the 
Peace Conference of Paris (London, 1920-1924), Vol. 2, pp. 304-306. 

19 For the complete official report, see Permanent Court of International Justice, 
Advisory Committee of Jurists, Procés-Verbaux of the Proceedings of the 
Committee . . . (The Hague, 1920). 

20 Ibid., p. 11. 

21 Ibid., pp. 498-516, 

22 Ibid., p. 748. 

23 League of Nations, Assembly, Document No. 249 (20/48/249), December 17, 
1920, III Committee, Permanent Court of International Justice, Voeux sub- 
mitted by the Advisory Committee of Jurists at the Hague, pp. 278-279. 

24 League of Nations. League of Nations Publications, Vol. 1, Legal, 1937 

; ee for the International Repression of Terrorism, Report, p. 2. 

2 id. 
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any stipulations establishing individual penal responsibility for 
resort to illegal war or the violation of international treaties. While 
proposing the jurisdiction of an international criminal court under 
exceptional circumstances for the trial of a highly limited number 
of cases neither one of these draft-conventions was ratified by a 
single State. In addition to these unsuccessful official attempts the 
problems appertaining to the creation of an international criminal 
law, apart from individual contributions, were also considered by 
professional groups such as the International Law Association,*® the 
Association Internationale de Droit Pénal,” the Interparliamentary 
Union * and the American Society of International Law.”* The 
various suggestions made in the course of years by these organisa- 
tions were not accepted by any government, nor did they exert 
any effective influence on the League of Nations, or on regional 
groups of States. None of the various non-aggression treaties 
concluded in the period between the two World Wars permits the 
interpretation that the perpetrators of an ‘ aggressive’ war may be 
exposed to criminal prosecution. Nor is it possible to attach any 
significance in this respect to the many declarations, resolutions and 
draft-conventions which, although declaring ‘ aggressive war’ an 
‘international crime’ never became legally binding upon any 
State.*° Perhaps the most important among the non-aggression 
treaties designed to re-affirm the bellum justum theory * is the 
General Pact for the Renunciation of War signed at Paris on 
August 27, 1928. The latter, however, failed to establish, even by 
implication, the principle that resort to war in violation of the Pact 
is a crime or that individuals can be held legally responsible for its 
violation. Far from creating an international criminal law the 
Pact of Paris was not even intended to provide for penal sanctions 


26 H. H. Bellot, ‘A permanent international criminal court’, in International 

Law Association, Report of the 8lst Conference held at Buenos Aires, August, 
1922 (London, 1923), pp. 63-86. ; 
See also International Law Association, Report of the 38rd Conference 
(London, 1925), pp. 75-111, and particularly International Law Association, 
Report of the 34th Conference held at Vienna, August, 1926 (London, 1927), 
‘The permanent international criminal court’, pp. 106-225. 

27 Revue Internationale de droit public, Vol. 8 (Paris, 1926), pp. 150-467. For 
the draft-statute of a ‘chambre criminelle ' at the Permanent Court of Inter- 
national Justice see Revue Internationale de droit public, 1928, pp. 293-307. 

28 Union Interparlementaire, Compte rendu de la XXII Conférence (Berne, 
1924), pp. 828-835; Interparliamentary Union, XXIII Conference, Washington- 
Ottawa: 1925, Preliminary Documents, II, p. 72 ff.; Interparliamentary 
Union, Bulletin, 1926, p. 105; Intcrparliamentary Union, Bulletin, 1930, p. 202; 
Interparliamentary Union, Bulletin, 1931, p. 369; Interparliamentary Union, 
Compte rendu de la XXVIII Conférence (Genève, 1982), p. 181 ff. 

29 American Society of International Law, Proceedings, April, 1921, pp. 62-69; 
and the same, 1922, pp. 69-71. 

30 For an enumeration of these declarations, resolutions, and draft-conventions 
see Leo Gross, ‘The criminality of aggressive War', in The American 
Political Science Review, Vol. 41 (April, 1947), pp. 205-225. 

31 Hans Kelsen, General Theory of Law and State (Cambridge, Mass., 1945), 
pp. 381-341. 
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against an alleged aggressor State.*? The efficacy of the Pact, as 
stated officially a short while after its conclusion, ‘ depends solely 
upon the public opinion of the world and upon the conscience of 
those nations who sign it’.** Moreover, it is pertinent to record 
the then prevailing British interpretation of the legal meaning of the 
Pact (as well as of the so-called ‘compulsory’ jurisdiction clause 
of the Permanent Court of International Justice) according to which 
‘the effect of these instruments, taken together, is to deprive 
nations of the right to employ war as an instrument of national 
policy, and to forbid States which have signed them to give aid or 
comfort to an offender. As between such States, there has been 
in consequence a fundamental change in the whole question of 
belligerent and neutral rights ’.** The fact that the United States 
Neutrality Acts ** did not provide for discriminatory treatment of 
States accused of violations of the Pact of Paris proves that the 
United States, as well as a good number of other countries, was 
not even prepared to accept the British interpretation of the Pact 
by denying its violators the benefits resulting from the indis- 
criminatory use of neutral rights. It appears necessary to emphasise 
these commonly known facts since the latest attempt to establish 
an international criminal law by means of the London Agreement 
of August 8, 1945,°° the Charter of the International Military 
Tribunal attached thereto,” and the trial** and conviction ** of 
German war criminals at Nuremberg *° relies greatly on a different 


32 H. Lauterpacht, ‘The Pact of Paris and the Budapest Articles of Interpre- 
tation’ in Transactions of the Grotius Society, Vol. 20 (1935), pp. 178-202. 

33 Statement of Henry L. Stimson, U.S. Secretary of State, released on 
December 30, 1929, in The American Journal of International Law, Supple- 
ment, Vol. 25 (1931), pp. 89-90. 

34 H.M. Stationery Office, Misc. No. 12 (1929), Cmd. 3452. Italics supplied. 

35 Act of August 31, 1935, 49 United States Statutes at Large, Pt. 1, p. 1081; 
Act of May 1, 1937, 50 United States Statutes at Large, Pt. 1, p. 121; Act 
of November 4, 1939, 54 United States Statutes at Large, Pt. 1, p. 4. 

36 For the text of the London Agreement see Trial of War Criminals, Documents, 
U.S. Department of State Publication 2420, Washington, 1945, pp. 18-15. 

37 For Me text of the Charter of the International Military Tribunal see ibid., 
pp. A 

38 For the proceedings of the International Military Tribunal see the as yet 
incomplete set of The Trial of German Major War Criminals, Proceedings 
of tbe International Military Tribunal sitting at Nuremberg, Germany, 
H.M. Stationery Office (London, 1946-1947). Hereinafter quoted as 
‘ Proceedings '. 

39 For the verdict of the International Military Tribunal see Judgment of the 
International Military Tribunal for the Trial of German Major War Criminals 
(with the dissenting opinion of the Soviet Member), Nuremberg, September 30, 
October 1, 1946, Misc. No. 12 (1946), Cmd. 6964, H.M. Stationery Office, 
London, 1946. Hereinafter quoted as ` Judgment’. 

40 For the legal doctrines advanced by the Allied prosecution during the 
Nuremberg proceedings see also: 

(a) The Trial of German Major War Criminals . . . Opening Speeches of 
the Chief Prosecutors . . . H.M. Stationery Office, London, 1946. Hereinafter 
quoted as ‘Opening Speeches’. 

(b) The Trial of German Major War Criminals . . . Speeches of the Chief 
Prosecutors . . . at the close of the case against the individual defendants, 
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interpretation of the Pact of Paris. It is pertinent to note that the 
opening speeches of the Allied prosecution already reflect the con- 
ception that the Pact rendered resort to aggressive war a criminal 
offence for which its perpetrators could be held individually respon- 
sible.*t This view, again, is emphasised in the closing speeches 
of the prosecution rejecting the argument of counsel for the defence 
that the Pact of Paris ceased to be law since ‘the entire system 
of prohibition of war had collapsed before the outbreak of the 
Second World War ’.*? At the same time an attempt was made to 
examine the fundamental question, arising especially with regard 
to the Pact of Paris, namely whether reservations attached to a treaty 
with reference to the right of self-defence destroy the capacity of such 
a treaty to create legal obligations. The British prosecution 
answered this question in the negative, asserting an affirmative 
answer would mean ‘that every prohibition or limitation of the 
right of war is a nullity if it expressly provides for the right of 
self-defence ’.4° The latter, it was admitted, means that a State 
“in the first instance ’ has the right to decide whether there is danger 
in delay and whether immediate action to defend itself is imperative. 
But, so continues the argument of the prosecution, the State ‘ acts 
at its peril ’ since the State is ‘ answerable if it abuses its discretion, 
if it transforms “ self-defence’? into an instrument of conquest 
and lawlessness. . . .’.44 Although it was asserted that the ultimate 
decision as to the lawfulness of action claimed to be taken in self- 
defence does not lie with the State concerned, the Allied prosecution 
did not say to whom a State is ‘ answerable’ for such action. In 
the absence of any legal obligation to submit, this question to an 
impartial authority, and in the absence of any international agency 
or court with compulsory jurisdiction competent to decide whether 


H.M. Stationery Office, London, 1946. Hereinafter quoted as ‘Closing 
Speeches ’. 

(c) The Trial of German Major War Criminals . . , Speeches of the 

Prosecutors . . . at the close of the case against the indicted Organisations, 
H.M. Stationery Office, London, 1946. 
Justice Robert H. Jackson, in Opening Speeches, op. cit., p. 39, declared: 
‘The very minimum legal consequences of the treaties making aggressive war 
illegal is to strip those who incite or wage them of every defence the law 
ever gave, and to leave war-makers subject to judgment by the usually accepted 
principles of the law of crimes’. ` 

See also Sir Hartley Shawcross, ibid., p. 56: ' Thus, there is no doubt that 
by the time the National-Socialist State of Germany had embarked upon the 
preparation of the-war of aggression against the civilised world, and by the 
time it had accomplished that design, aggressive war had become, in virtue 
of the Pact of Paris and other treaties and declarations to which I have 
referred, illegal and a crime beyond all uncertainty and doubt’. 

See also M, François de Menthon, ibid., p. 104, who, after referring exten- 
sively to the Pact of Paris declared: ‘Since 1928 the international law of 
war hes emerged from its framework of regulations. It has gone beyond the 
empiricism of the Hague Convention to qualify the legal foundation of 
Tecourse to force. Every war of aggression is illegal, and the men who 


bear the responsibility for bringing it about place themselves by their own 
will beyond the law’. 


42 Sir Hartley Shawcross, in Closing Speeches, op. cit., p. 53. 
43 Ibid., p. 55. 44 Closing Speeches, op. cit., p. 56. 
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the right of self-defence may be invoked, the interpretation advanced 
by the Allied prosecution, in fact, amounts to the admission that 
it is the right of the victor to decide whether or not the vanquished 
resorted to war in self-defence; or can anyone expect that the 
vanquished would be permitted to sit in judgment over the victor? 
If, however, an international court or supra-national organ is not 
empowered to pass judgment on this vital question, and if for 
this reason the decision is left to the governments of the States 
in conflict, it would seem legally impossible to distinguish between 
a ‘just’ war and an illegal war or to attribute to the provisions 
of the Pact of Paris more than moral significance. Since the 
prosecution supported its arguments by reference to the Covenant 
of the League of Nations and to Article 51 of the Charter of the 
United Nations it might, perhaps, be stated that neither may be con- 
strued as having constituted legally binding obligations on Germany 
with regard to her acts allegedly committed in self-defence at the out- 
break of and during the second World War. Moreover, the ex post 
facto analogy invoked by the prosecution that Article 51 of the 
Charter of the United Nations ‘leaves to the Security Council the 
power of ultimate action and determination ° ** does not apply to dis- 
putes or situations involving States with permanent seats on the 
Security Council. Even as far as smaller States are concerned the 
Security Council’s ‘ power of ultimate determination ° is qualified by 
the provisions of Article 27, section 8, just as the Security Council’s 
‘power of ultimate action’ is rendered nugatory, at least at the 
present time, by the lack of special agreements which, in accordance 
with Article 43, are the prerequisite for any enforcement action of the 
Security Council. In view of these considerations it appears 
difficult, indeed, to square with the existing rules of international 
law the construction placed in the judgment of the International 
Military Tribunal on the Pact of Paris, a construction according 
to which a war in violation of the Pact ‘ is illegal in international 
law; and those who plan and wage such a war, with its inevitable 
and terrible consequences, are committing a crime in so doing ’.** 
Nor would it seem possible to find in the ‘ international history ’ ^ 
which preceded the Pact any evidence in support of this novel 
conception.*® 
45 Ibid. 46 Judgment, op. cit., p. 39. 47 Ibid., p. 40. 
48 As stated by an American authority on international law ‘the judges of the 
Tribunal, in characterising ‘‘ aggressive’? war as a crime, were each con- 
demning the history of their own nation’. (Edwin Borchard, ‘ International 
Law and International Organisation’, in The American Journal of Inter- 
national Law, Vol. 41 (January, 1947), p. 107, note. See also George A. 
Finch, ‘The Nuremberg Trial and International Law’, ibid., p. 33, where 
the prominent author arrives at the conclusion that it is ‘impossible to accept 
the thesis of the Nuremberg Tribunal that a war in violation of the Pact 
was illegal in international law on September 1, 1939, and that those who 
planned and engaged in it were guilty of international criminal acts at the 
time they were committed, or at the date of signature of the Charter of the 


International Military Tribunal at London on August 8, 1945, or on October 1, 
1946, the date of the judgment of the Nuremberg Tribunal’. 
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The creation of personal responsibility under international law 
for ‘crimes against peace’ as defined in the Charter of the Inter- 
national Military Tribunal, and for other violations of international 
obligations, presupposes not only the existence of a permanent 
international criminal court with compulsory jurisdiction over 
individuals but also of a supra-national organ with power to 
execute effectively the verdicts of such a court. At present, 
neither of these stipulations has been fulfilled. The London 
Agreement establishing the International Military Tribunal pro- 
vided especially in Article 7 for the right of any signatory to give, 
after the period of one year during which it was to remain in force, 
“one month’s notice of intention to terminate it’. The fact that 
the prosecuting Powers have agreed to try other Axis nationals 
before their municipal courts is ample evidence that the Inter- 
national Military Tribunal has ceased to function. Moreover, it 
ought to be observed that the latter did not have the character of 
a truly international court since its legal basis had been created 
by a unilateral act of the four prosecuting Powers without the 
consent of Germany.** As regards nationals of the victorious 
Powers the International Military Tribunal never had jurisdiction 
over them since Article 1 of its Charter expressly stipulates that 
the International Military Tribunal shall be established ‘for the 
just and prompt trial and punishment of the major war criminals 
of the European Axis’. As far as German nationals are concerned 
it is pertinent to note that the prosecuting Powers found it neces- 
sary to give, by means of a legislative act, namely, Control Council 
Law No. 10, retroactive effect to the provisions of the London 
Agreement and the Charter of the International Military Tribunal.*° 
It is, therefore, Control Council Law No. 10, and not the London 
Agreement, which must be considered the legal basis for the 
Nuremberg trial. No doubt exists that the Control Council at 
Berlin was competent to proclaim such a law since the Allied 
Powers, on the basis of the Potsdam Declaration,®! had assumed 
“supreme authority with respect to Germany, including all the 
powers possessed by the German Government, the High Command 
and any State, municipal, or local government or authority ’, 
and since, according to a declaration issued on the same day, 
this supreme authority over Germany was to be ‘exercised, on 
instructions from their Governments, by the Soviet, British, United 
States, and French Commanders-in-Chief, each in his own zone of 
occupation, and also jointly, in matters affecting Germany as a 
whole ’.°* These four Commanders-in-Chief ‘ together constitute the 


49 F. B. Schick, ‘War Criminals and the Law of the United Nations ‘, in The 
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Bulletin, Vol. 15 (November 10, 1946), p. 862. 
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Control Council’ ** in which, therefore, is vested supreme legislative, 
executive and judicial power over Germany.** The international 
significance of the Nuremberg trial, however, lies not in the fact 
that the victorious nations, by proclaiming -Control Council Law 
No. 10, succeeded belatedly in establishing the legal basis for the 
prosecution of German major war criminals, but in the supreme 
effort of the prosecuting governments to create, by means of the 
Nuremberg trial, an international criminal law destined to haye 
_ deterrent effects on potential aggressors of the future. Thus, the 
‘chief prosecutor for the United States stated in his opening speech’ 
that ‘while this law is first applied against German. aggressors, 
-the law includes, and if it.is to serve a useful purpose it must con- . 
demn, aggression by any other nations, including those which sit here. 
now in judgment. ... . This trial represents mankind’s desperate, 
effort to apply the discipline of the law to statesmen who have used. 
their powers of State to attack the foundations of the world’s peace, 
and to commit aggressions against the rights-of their neighbours. 
Personal punishment, to be suffered only in the event the 
war is lost, will probably not be a sufficient deterrent to prevent a 
war where the war-makers feel the chances of defeat to be negligible. 
But the ultimate step in avoiding periodic wars .. . is to make . 
statesmen responsible to law °.’ This view was implemented by the 
chief prosecutor for the United Kingdom, in whose opinion ‘ the 
nations of the world had : . . sought to make aggressive war an inter- 
national crime, and although previous tradition-has sought to punish 
. States rather than individuals, it is.both logical and right that, if 
the act of waging war is itself an offence against international law, 
those individuals who shared personal responsibility for bringing 
such wars about should answer personally for the course into which 
they led their States. . . .> Hence the view of the British Govern- 
ment was expressed ‘ that in these matters this Tribunal will apply 
to-individuals not the law of the victor, but the accepted principles 
‘of international usage, in a way which will, if anything can, promote 
and fortify the rule of international law and safeguard the future 
peace and security of this war-stricken world’.°* The same idea, 
again, found expression when the President of the United States, in 
his opening address before the General Assembly of the United 
Nations on October 28, 1946, declared that ‘ twenty-three -members 
of the United Nations have bound themselves by the Charter of the 
Nuremberg Tribunal to the principle that planning, initiating, or 
waging a war of aggression is á crime against humanity for which 
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individuals as well as States shall be tried before the bar of 
international justice ’.*’ 

It is questionable whether an international criminal law as 
proposed by the Charter of the International Military Tribunal, 
even if it were accepted by substantially all independent States, 
would have a deterrent effect on those actually in a position to 
lead their nations into war. One should not forget, in this con- 
nection, that wars are planned and commenced in the hope of 
victory, and not in fear of possible defeat. As long as the 
schemes for effective world government remain modern Utopias, 
the idea of successfully restraining potential war leaders by attaching 
criminal sanctions to predominantly political acts must be con- 
sidered as illusory. 

Apart from the aforementioned practical considerations it may 
readily be observed that great technical difficulties are to be over- 
come if a new international criminal law such as envisaged at 
Nuremberg is to be put into effect. It is, for instance, an elemen- 
tary principle of modern criminal law that a legal sanction shall 
be applied only if its conditioning fact, namely the violation of a 
clearly defined and previously stipulated legal obligation has been 
established by a competent authority. If these prerequisites are 
not fulfilled sanctions, no matter how loudly acclaimed by popular 
opinion, have no strictly legal character but must be considered as 
political enforeement measures. To take a concrete example by 
referring again to the Nuremberg trial, the Allied prosecution, 
quite consistently, it would seem, stated that ‘the heart of the 
case’ against the Nuremberg defendants was the ‘ aggressive war 
phase’, that ‘Crimes against Humanity . . . would have had 
little juridical international significance except for the fact that 
they were the preparation for the commission of aggression .. .’, 
and that ‘even the aspects of the case involving War Crimes in 
the strict sense are aspects which are merely the inevitable, 
proximate result of wars of aggression . . .’.°° Hence, if a new 
international criminal law is to be created in accordarice with the 
avowed intentions of the victorious Powers it would be necessary 
to define, as a preliminary step, the meaning of the term ‘ aggressive 
war’ and to include in this somewhat ambitious undertaking 
definitions of other acts enumerated in the Charter of the Inter- 
national Military Tribunal under the group of‘ Crimes against 
Peace’ such as the planning, preparation, or initiation of a war 
of aggression, or the participation in a common plan or conspiracy 
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for the accomplishment of any one of the foregoing. It will be 
observed that the prosecuting Powers were not able to define in a 
legally conclusive manner the meaning of the term ‘ aggressive war’, 
in spite of the references made to various treaties, international 
committees and commentators.® Nor is such a definition given 
by simply asserting that ‘ Internationa] Law has the power, inherent 
in its very nature, both to declare that a war is criminal, and to 
deal with those who aid and abet their States in its commission ’.** 
That this problem is wrought with staggering political pitfalls as 
well as legal difficulties is, perhaps, best illustrated by the fact 
that the delegates of leading nations, and among them especially 
the American representatives, refused to accept, at the San 
Francisco Conference on International Organisation, the inclusion 
into the Charter of the United Nations of any ‘ provisions with 
respect to determination of acts of aggression ’.®* This attitude, 
it would seem, is not very consistent with the position taken by 
the very same Powers in the course of the Nuremberg trial. Even 
more problematical is the attempt of the victorious nations to 
create other crimes against peace such as the planning or prepara- 
tion of an aggressive war, since it is usually impossible to know in 
advance whether certain activities performed in times of peace 
by military experts, scientists and industry will, at some later 
date, lend themselves to the prosecution of an aggressive war. 
Or would anyone have the slightest doubt that atomic research, 
the building of improved implements of war, or the intensive 
experiments with bacteriological weapons, to mention just a few 
examples, are carried on by the victorious nations for any other 
but peaceful or defensive purposes? Similar obstacles, obviously, 
lie in the way of a definition as to what constitutes the initiation 
of an aggressive war. For instance, the original attitude of the 
victorious Powers taken some twenty years ago with regard to the 
incorporation of Austria into the German Reich, or the enthusiastic 
approval by most of these Powers of the cession of the Sudetenland, 
are evidence, it would seem, that these Powers, when- giving 
diplomatic recognition to these acts, did not, at the time they 
occurred, consider them as initiative of an aggressive war in spite 
of the fact that the prosecution of the very same Powers, in the 
Nuremberg indictment, cited these acts specifically in order to 
prove that the accused had initiated a war of aggression, and in 
spite of the fact that the International Military Tribunal in its 
judgment expressed the same opinion.’ Finally, a legal definition 
as to what constitutes a participation in a common plan or 
conspiracy to commit ‘ crimes against peace’, if it could be given 
at all, would certainly reject the generalisations made, in effect, by 
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the prosecuting Powers that ‘ any significant participation in the 
affairs of the Nazi Party or the Government is evidence of a partici- 
pation in a conspiracy that is in itself criminal °." Obviously, if 
one were to accept such a construction as the pattern for the 
international criminal law of the future, any civil servant in any 
country could become liable to criminal prosecution, since State 
officials do not, as a rule, resign when their country needs them 
most, i.e., in times of war; nor would it seem realistic to expect 
such wholesale resignations even in those rare cases where State 
officials should not be convinced of the ‘ justice’ of action taken 
by the government of their country. The recent experiences with 
German and other Axis officials, finally, demonstrate quite clearly 
that not all civil servants, even if they should be opposed to the 
political doctrines and actions of their government, are potential 
martyrs willing to forego the income on which they depend, or to 
face criminal sanctions and, perhaps, death. In view of these 
considerations it is fortunate that the International Military 
Tribunal rejected the extensive interpretation of the prosecuting 
Powers by declaring in its dictum that ‘the conspiracy must be 
clearly outlined in its criminal purpose . . . [and] must not be too 
far removed from the time of decision and of action ’." 

As already indicated the Members of the United Nations have 
clearly demonstrated that they are not willing to accept as legally 
binding in their relations with each other the principal theories pro- 
claimed at Nuremberg. Neither the Charter of the United Nations 
nor the Statute of the International Court of Justice contains any 
provisions establishing individual criminal responsibility. It is even 
doubtful whether the law of the United Nations provides for collective 
sanctions in the legal meaning of this term. To be sure, such an 
interpretation would be possible only if the theory were accepted 
that the Security Council is competent to declare any act or 
omission a ‘threat to the peace, breach of the peace, or act of 
aggression ° and, accordingly, to decide on the basis of Article 39, 
upon the use of the enforcement measures provided under the 
Charter by Articles 41, 42, and 45.°° Even then, the States with 
permanent seats on the Security Council would be excluded from 
the application of collective sanctions, since it is obvious that no 
government will vote for enforcement measures against its own 
country. 

It has been suggested that the first step in the development of 
the concept of an international criminal law should be the creation 
of effective sanctions for acts called ‘ Crimes against Humanity °’ in 
the Charter of the International Military Tribunal.*’ If the legal 
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meaning given by the International Military Tribunal to this newly 


created term is correct, the acts relied upon, unless they are war ` 


` crimes stricto sensu, must. have been committed ‘ in: execution of, 
„or in connection with, the aggressive war . . . in order to con 


stitute ‘ ‘crimes against humanity °’. Hence, if one cannot—for - 


_ the reasons previously stated—expect agreement of the Community 
` of Nations as to what constitutes a war of aggression, it will be 
impossible to define in a Jegally exact_manner the meaning of 
‘crimes against humanity’ since the- latter, admittedly, can be - 


committed only in execution of, or in connection with, ‘ aggressive 


war’. The assertion, however, is made that there exists already 


` an ‘international penal law which recognises that certain. harmful 
“acts should ‘be generally punishable’. Hence, the belief is 
expressed that a ‘ penal code of ‘substance and procedure’ would 
‘ easily find general acceptance among most of the civilised nations 
of the world because in essence it is already accepted by them °. 
The conclusion, therefore, is drawn that the ‘ unorganised but real 
international community has independently of formal international 
relations, already condemned and treated as -punishable ’7! acts 
such as enumerated in the Charter. of the International Military 
Tribunal as ‘crimes against humanity °”? and especially the per- 
secution of racial and religious minorities. 

One may very well wonder whether States are ready to TN 
an international criminal law permitting not only ‘international 
intervention that seeks to check any governmental policy anywhere 
in .the world which organises or permits the persecution ` of 
minorities ° 7° but providing in addition for ‘ the establishment of 
criminal responsibility on the part of those: individuals to whose 
activity the persecution of minorities can be properly. charged ’,”4 
- as well as for ‘the prosecution of international criminals of this 


© elass’. It would seem that the attitude of the principal States’ 


expressed in Article 2, section 7, of the United Nations Charter 
with regard to intervention in matters which are essentially within 
their domestic jurisdiction is not propitious to the creation of the © 
aforementioned crimes against humanity. i 

A somewhat different approach toward the creation of an inter- 
-national criminal law has been chosen by a group of writers who, 
while not denying the novelty of certain principles proclaimed at 
Nuremberg, rely in their legal analysis primarily on municipal law 
analogies. Imbued with some historical knowledge pertaining to 
the development of common law these experts, it would seem, believe 
that a ‘ legal precedent ’, now; has been established even though the 
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previously existing norms of positive international law may have 
been insufficient for the trial of criminal offences as created under 
Chapter II of the Charter of the International Military Tribunal. 
Hence, the doctrine is advanced that it will be possible and legally 
permissible to refer in the future to the Nuremberg Trial as declara- 
tory of a valid rule of international common law. This, in turn, 
means—so runs the argument—that a new international criminal 
law has come into being by way of the Nuremberg Trial. It is stated 
that this development follows closely the pattern of growth of the 
common law where courts every so often found it necessary to pro- 
nounce, for the first time, that the commission of an act (or its 
omission) was a crime, thus creating case-law or, as it is called, judge- 
made law.*> It would be difficult to accept such theories as regards 
the creation of a general international criminal law by the States 
responsible for the London Agreement and the Charter of the Inter- 
national Military Tribunal. The latter, certainly, has not established 
rules which might be considered as declaratory of a general practice 
accepted as law or as an expression of general principles of law 
recognised by civilised nations. Too many—and among them are 
not only the vanquished—have rejected all or some of the legal 
innovations inaugurated at Nuremberg. It is, however, conceivable 
that the victors in future wars will apply similar principles to the 
prosecution and punishment of their opponents and that, in the 
course of time, the trial of individuals for ‘ crimes against peace’, 
newly formulated ‘war crimes’, or ‘crimes against humanity’, 
will develop into an international usage or custom. After all, ex 
injuria jus oritur. But the International Military Tribunal which, 
according to the London Agreement of August 8, 1945, had the 
legal characteristics of an Inter-Allied Municipal Court applying 
German law retroactively by means of Control Council Proclamation 
No. 10, was not in a position to create an internationally binding 
precedent, or a new international criminal law. At present, no 
international court is in existence competent to apply the provisions 
incorporated into the Charter of the International Military Tribunal. 
Moreover, the very fact that the Charter of the International Military 
Tribunal was to apply only and solely to major war criminals of the 
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European Axis proves, it would seem, this important legal point 
beyond any doubt. 

. The Statute of the International Court of Justice clearly rejects 
the doctrines of an international criminal law such as was conceived 
at Nuremberg. Itis well known that only States may be parties in 
cases before this Court, and it is very doubtful, even with regard to 
States, whether the court’s verdicts can be executed effectively.”” 
Finally, it is an elementary principle of international law that a 
treaty creating an international criminal court of the future would 
be binding only upon its signatories and would have to stipulate 
anew the law binding upon the court. This, it is to be feared, leaves 
little legal significance to the ‘ international common law ’ supposedly 
established by the ‘Nuremberg precedent’. It may be noted, in 
this connection, that the General Assembly of the United Nations on 
December 11, 1946, unanimously adopted a resolution affirming 
‘the principles of international law recognised by the Charter of 
Niirnberg Tribunal and the judgment of the Tribunal ’, and directing 
the Committee on the Codification of International Law ‘ to treat as 
a matter of primary importance plans for the formulation, in the 
context of a general codification of offences against the peace and 
security of mankind, or of an International Criminal Code, of the 
principles recognised in the Charter of the Nürnberg Tribunal and 
in the judgment of the Tribunal ’.”” However, the Committee on 
the Progressive Development of International Law and its Codifica- 
tion, ‘ after thorough discussion °’, decided ‘not to undertake the 
actual formulation of those principles, which would clearly be a task 
demanding careful and prolonged study’. Hence, the Committee 
concluded ‘that it was not called upon to discuss the substantial 
provisions of the Nürnberg principles, and that such discussion would 
be better entrusted to the International Law Commission’. It is 
significant that the Committee called attention to the fact that the 
‘implementation of the principles proclaimed at Nuremberg, as well 
as the punishment of other international crimes ‘ which might be 
recognised as such by international multipartite conventions, might 
render desirable the existence of an international judicial authority °’ 
competent to exercise jurisdiction over such crimes.”* No better 
success can be recorded with regard to the development of the idea, 
strongly asserted at Nuremberg, that the denial of the right of 
existence of entire human groups (genocide) constitutes a crime 
against humanity. The resolution passed by the General Assembly 
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on December 11, 1946, according to which ‘ genocide is a crime under 
international law . . . for the commission of which principals and 
accomplices—whether private individuals, public officials or states- 
men... are punishable ’,”* has had no legal effects. It was disposed 
of by the Committee on the Progressive Development of Inter- 
national Law which ‘ regretted that, in the absence of information 
as to the views of the governments, it (the Committee) felt unable 
at present to express any opinion on the matter ’.°° 

Ambitious schemes for international organisation have rarely 
promoted the cause of international peace. While one may 
sympathise with the visionary efforts of the victorious Powers to 
create by means of the Nuremberg trial an international criminal 
law, it is quite unfortunate that these Powers, by their own actions, 
have proved their inability, if not unwillingness, to carry out their 
solemnly declared intentions. That they were bound to fail is not 
surprising; after all, we must learn to walk before we can attempt 
to run. Before one may expect the creation of an international 
criminal law as enunciated at Nuremberg it will first be necessary 
to accept, and to practise without crippling reservations, the prin- 
ciple of compulsory jurisdiction of an international court or agency 
over States in all their disputes even though these disputes may 
be claimed to be political in character.**? Only then may hope be 
expressed that the next step in the development of international 
law can be taken successfully by attaching individual responsibility 
under international law to the commission of predominantly political 
acts, such as ‘crimes against peace’. At present, plans for an 
international criminal law which in the final analysis call for an effec- 
tive international government will only add, it is to be feared, to the 
already inflated literature on international organisation. They 
might confirm the conclusions of a prominent American writer who, 
after having devoted a lifetime to the study and practice of inter- 
national law, regarded the latter as hardly more than ‘a system 
of global vistas and sterile foregrounds, of vast -pretensions and 
restricted performance, of great age and impressive immaturity, 
of tempting analogies and factual frustration, of quest for right 
under the inescapable shadow of recourse to might and of groping 
for order where disorder is more easily precipitated than 
restrained ’.°? 

F. B. Scuicx. 
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THE LIMITS OF JUDICIAL REVIEW: 

STATUTORY DISCRETIONS -AND THE 
DOCTRINE OF ULTRA VIRES 

Lecar certainty is always an elusive quarry, but its pursuit is rarely 


more tantalising than in that field of public law which is concerned . ` 


with the judicial review of statutory discretions. It would be most: 
desirable’ for public authorities whose planning: schemes ` and. 
housing programmes- may be subjected to_ serious delays and 
stultifying restrictions by judicial decisions, as well as for- property- - 
-owners whose interests may be condemned to extinction, to be able - 
- to make confident predictions of the attitude of the courts. Some 
_ of the recent cases have helped to clarify the situation; but a neat 
formulation of the principles governing this ‘ highly acrobatic part > 
of the law’ * remains impossible, primarily because of the diversity 


of its subject-matter, but partly also because of the nebulous -- 


. terminology employed by the courts. 

(1) Each decision turns upon the inter uretation of the particular ` 
statute -conferring the discretionary power,-and there is-no assur- 
ance ‘that ‘a court will be ready -to apply to the case in hand 

' principles laid down in a previous decision based on a different 
statute, even though the material facts appear to be similar. 

Again, hard words have been written about the judicial 
interpretation of collectivist legislation? and, although recent cases 
suggest. that. the courts will now generally regard such measures 

with a not unkindly eye, thé fundamental antithesis between the 


_ mischief rule and the common. law presumptions of legislative _ ; 
interest still gives rise to uncertainty. Some judges clearly show a - 


` eloser-attachment than others to the common law presumptions. 


Nor has the task of the judge always been facilitated by - the : hs 


draftsman. ‘The language found-in statutes-has lacked nothing in 
variety : an Act may. empower, or. direct, - an authority to take 
- specified: action, or to take ‘reasonable’ action of a specified 
character, when œ facts exist; it may. authorise the taking of 


specified action, or such action as the authority concerned thinks ` ` 


fit, when that authority ‘ is satisfied that it is expedient in the public 
- interest’ to do so and when it ‘is satisfied’ that œ facts exist; or ` 
it may equivocate, ¢.g., by substituting the word € requisite’ for 


Texpedite ’ in different sub-seċtions of tig same iabenen: or ` 
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by requiring the authority to be ‘ reasonably satisfied’. Sometimes 
it has seemed that the purpose of varying.the language has been 
merely ‘to improve the graces of the style and to avoid using the 
same words over and over again’. It must be said, however, that 
the wording of several of the most recent statutes leaves less room 
for doubt. , By conferring discretionary powers upon Ministers in 
the most far-reaching terms, Parliament appears to have deliberately 
discouraged judicial interference. 


Even where the discretionary powers are very wide, the 
possibility of some form of judicial review cannot be ignored unless 
the Act unambiguously forbids any resort to the courts.5 But it 
is often hard to determine whether any existing remedy will enable 
the improper exercise of a discretion to be effectively challenged. 
The Act may, of course, point out the remedy by expressly pro- 
viding for a direct appeal to the courts. Such a provision is, 
however, unusual. More commonly the ambit of judicial review 
remains obscure until an aggrieved member of the public invokes 
the jurisdiction of the courts. He may then go unrewarded for 
his temerity owing to the limitations of the remedy on which he 
relies. Thus, whilst certiorari is the appropriate remedy where 
‘ judicial ? powers have been exceeded_or abused, it will not lie to 
enable the final determination of the authority entrusted with those 
powers to be reviewed on its merits, either for insufficiency of 
evidence or lack of evidence’; the declaratory judgment’is a dis- 
eretionary remedy of ill-defined limitations; injunctions and orders 
of mandamus are not obtainable against the Crown or its agents,’ 
and the exact scope of mandamus is in other respects uncertain. 

(2) Those functions of public authorities which are not legislative 
are usually classified as judicial, quasi-judicial and administrative.° 
. This classification is unsatisfactory for several reasons. 

(a) It is doubtful whether any clear distinction of substance can 
be drawn between the three functions. The Donoughmore Com- 
mittee made a serious attempt to formulate definitions which were 
designed to assist the Legislature to allocate the different types of 

` functions to what the Committee believed to be the most appropriate 
authorities.t° However, its critics have shown that its definitions 
were too obscure to afford any such guidance." 


4 Per Blackburn, J., in Hadley v. Perks (1866), L.R. 1 Q.B. 444 at p. 457. 

5 See, e.g., clause 26 of the British Nationality Bill, 1948 (absolute discre- 
“rg powers of the Secretary of State, étc.). 

6 E.g., Housing Act, 1936, s. 15 (appeals to county courts). 

7 R..v. Special Purposes Comrs. of Income Tas (1881), 21 Q.B.D. 318; R. v. 
Nat Bell Liquors, Ltd., [1922] 2 A.C, 128; R. v. Minister of Health, [1989] 
1 K:B, 282; R. v.. Ludlow, ex p. Barnsley Corpn., [1947] K.B. 634. 

8 Crown Proceedings Act, 1947, ss. 21, 40 (5). 

® Administrative functions are often called ‘executive’. 

10 Report of the Committee on Ministers’ Powers, Cmd. 4060/1982, pp. 73 ff. 

11 Jennings, ‘ The Report on Ministers’ Powers’, (1982) 10 Public Administration 
333 and The Law and the Constitution, 3rd -ed., Appendix I; W. A. Robson, 
Justice and Administrative Law, 2nd ed., Chap. 6. See also pp. 309-10, infra. 
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(b) Nevertheless, the courts have persisted in using these 
terms. The distinctions they have ‘drawn between ‘ judicial’ and 
‘ administrative ’ functions are of importance, for if they choose 
to hold that a public authority that is empowered to make decisions 
affecting private rights is acting in a ‘judicial’ capacity, certain 
legal consequences follow. So artificial is the dichotomy of judicial 
and administrative that the courts have been able to classify a 
particular function substantially according to their own inclinations. 
In deciding whether or not a function should be treated as 
‘ judicial’, they have plainly been influenced by the practical 
consequences of calling it ‘ judicial ’. 

Thus, when asked to quash the decisions of public authorities 
by certiorari, the courts, wishing to enlarge their own sphere of 
jurisdiction, have in the past tended to give the term ‘ judicial’ a 
wide interpretation.*? On the other hand, when asked to hold that 
the proceedings of these authorities enjoy judicial immunity they 
have been less generous.’ 

In the long line of Housing Act decisions the operation of similar 
influences can be detected. When a local authority makes a slum 
clearance order or compulsory purchase order to which objections 
are lodged by the property-owner, there arises something which 
superficially resembles a lis inter partes. This resemblance is. 
enhanced by the statutory obligation imposed on the Minister of 
Health to cause a local inquiry to be held and to consider the 
objections-together with the inspector’s report on the inquiry before 
he decides whether or not to confirm the order. Now, the existence 
of a lis inter partes is often regarded as the first element of 
a ‘judicial’ function, and if the Minister can be said to act 
‘ judicially ° while performing certain of his statutory functions, he 
must observe the rules of natural justice while so acting. Wishing 
to protect the property-owner by imposing additional obligations on 
the Minister, the courts have held that at some stages of his 
functions the Minister acts ‘ judicially’, so that he will deprive 
himself of jurisdiction to make the order if at those stages he acts 
in a manner contrary to natural justice.44 Since, however, the 
courts have not felt themselves competent to scrutinise the conduct 
of the Minister at all stages of his functions, they have said that 
for certain purposes he acts ‘ administratively ’. 

The somewhat blurred line of demarcation between the 
Minister’s two spheres of conduct has shifted during the past 
12 See, e.g., Atkin, L.J., in R. v. Electricity Commissioners, [1924] I K.B. 171 

at p. 205; Scrutton, L.J., in R. v. L.C.C., [1981] 2 K.B. 215 at pp. 283-4. 
13 Royal Aquarium v. Parkinson, [1892] 1 Q.B. 481; Collins v. Hy. Whiteway 
é Co., [1927] 2 K.B. 378; O'Connor v. Waldron, [1985] A.C. 76. See also 
Willis, ‘Three Approaches to Administrative Law’, (1935) 1 Toronto L.J. 52 
at pp. 62 f., and J. Finkelman, ‘ Separation of Powers’, (1986) 1 Toronto L.J. 
818, for a further discussion. 
14 D. M. Gordon, in (1931) 47 L.Q.R. 386, 557, criticises the ‘ superstition ' that 


a tribunal has jurisdiction only if it observes the rules of ‘ natural justice ': 
see also Willis in 53 Harv.L.Rev. at pp. 277-81. 
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eighteen months. This fact is explained by the growing reluctance 
of the courts to interfere with a wide statutory discretion conferred 
upon a Minister responsible to Parliament. Accordingly, the courts 
now place an increasing emphasis upon the ‘ essentially administra- 
tive ’ character of the Minister’s functions under the Housing Acts. 
(c) The indiscriminate use of the expression ‘ quasi-judicial ’ 
is particularly confusing. Popularised by the Donoughmore 
Committee, it has now firmly established itself in the legal 
vocabulary,’* though recent expressions of disfavour by the 
courts ** and of ridicule by leading authors 17 may perhaps conduce 
to its exclusion. Its peculiar attraction lies in the fact that it can 
be applied to a great variety of functions of public authorities, not 
to speak of the functions of arbitrators, professional disciplinary 
bodies and the committees of clubs. Numerous statutes empower 
Ministers of the Crown (e.g., the Minister of Health under the 
Housing Acts), statutory boards, local authorities and licensing 
committees to make decisions based on considerations of public 
policy after conducting hearings at which evidence is tendered or 
after considering objections from the interested parties. If it be 
assumed that there is some material distinction between ‘ judicial ° 
and ‘ administrative ’ functions, then insuperable obstacles stand in 
the way of any attempt to subsume all these statutory functions 
under one or other of the two categories, ‘ judicial ? and ‘ administra- 
tive’. These difficulties are conveniently evaded by describing 
them collectively, in „a non-committal fashion, as ‘ quasi-judicial °’. 
They resemble ‘judicial’ functions inasmuch as the procedure 
followed in -arriving at the determination is in varying degrees 
comparable with that followed in contentious litigation before a 
judge in a court of law.. But the final decision of the authority 
entrusted with the discretion is not (it is said) of a ‘ judicial ’ 
character, ‘ because it is governed, not by a statutory direction to 
him to apply the law of the land to the facts and act accordingly, 
but by a statutory permission to use his discretion after he has 
ascertained the facts and to be guided by considerations of public 
policy ’."* To this extent the function is ‘ administrative *, and is 
accordingly to be distinguished from a ‘ purely judicial ’ function. 
This attempt to distinguish a ‘judicial’ from an ‘ administra- 
tive’ decision has obvious weaknesses. The decision of a High 
Court judge in contentious civil litigation is presumably regarded as 
a ‘ purely judicial ’ decision. But, as has often been pointed out, a 
judge is not a ‘legal slot machine’ who applies rules of law 
automatically to new sets of facts. In a case of first impression 


15 Maitland once said: ‘Quasi is one of the few Latin words that English 
lawyers really love’. (Quoted in H. A. L. Fisher, F. W. Maitland, at p. 161.) 

16 As by Lord Greene, M.R., in B. Johnson & Co. (Builders), Ltd. v. Minister 
of Health, [1947] 2 All E.R. 395 at p. 400: v. infra. 

17 Robson in Justice and Administrative Law, 2nd ed. at pp. 401-3 on ‘ the cult 
of the quasi '. 

18 Report of the Committee on Ministers’ Powers, p. 74, 
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he may exercise a very widé discretion. In various branches of 
the law the courts have sought, consciously or unconsciously, to 
promote in their decisions their own conceptions of the -require- 


ments of public policy. Discretions are also conferred upon judges - 


by many statutes, e.g., by divorce legislation, the Rent Restrictions 


Acts, the recent Law Reform Acts.!? The attempted: distinction i 


fails to recognise the existence of these judicial discretions. 
There is another objection to the expression ‘ quasi-judicial ° in ? in 


some of its applications. The term is used in three distinct - 


senses. -It is sometimes used to refer (1) only to -the ‘ judicial ’ 
aspects of a so-called quasi-judicial function and sometimes (2) to 


the totality of the function ; while sometimes (8) the final discretion-_ s 


ary determination is called a ‘ quasi-judicial decision’. The second 
‘and third uses of the term are especially unsatisfactory. ` For they 
tend to suggest that the deliberations and determinations of such 
' authorities should be judged by very much the same criteria as 
those of an inferior court-of law. In particular, the phrase ‘ quasi- 


judicial decision ° implies that the substance of the final decision is - 


` itself susceptible of review by the superior courts. 


(d) In several recent cases, which are discussed below, the 


courts have done something to clarify the law and legal terminology 


in this respect. They continue to pay homage to the idea that re 


there is a distinction between ‘judicial’ and ‘administrative ° 


- functions and that it is possible to disentangle these two elements ` - 
in statutory. functions exercised by Ministers. On the other hand . 


they tend (i)-to stress the ‘ essentially administrative ° character of 
_such functions, (ii) to confine the term ‘ quasi-judicial ? to sense (1), 
. or else to eschew it altogether, (iii) to narrow the application of the 
rules of natural justice, and (iv) in general, to call a function 


‘administrative’ rather than ‘judicial’ or ‘ quasi-judicial r 


` „whenever they prefer not to subject its exercise to review.“ 


. (8) Apart from requiring the rules of natural justice to be 


observed in the performance of ‘ judicial ’ functions, the courts will 
sometimes review the substance of a determination by a public 
authority. - A discretionary power may be absolute (or unqualified), 


` _ or it may be qualified, and subject to review in a variety of possible 


' forms. “It has already been suggested that the problem when the 


exercise of a discretion will- be reviewed, and if so, to what extent,” 


is primarily a study in the interpretation of statutes. But where 


` „review does take place the terminology employed is still -often 


i ambiguous. Thus, what is meant by saying that an authority. must 
act ‘reasonably ’, or act ‘on evidence’? ` 


These several factors preclude facile generalisations, and ‘the 


remainder of this article does not purport to explore the whole 


_ terrain of jidicial review. Its object is to discuss some recent cases- 


19 E.g., Law Reform (Married Women and Tortfeasora) Act, 1985, s..6 (2); 


Law Reform (Frustrated Contracts) Act, 1948, s. 1; Law Reform (Contri- ~ 


-butory Negligence) Act, 1945, s. 1 (1). 


ye a, 
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in the light of (a) their modifications of the traditional rules of 
natural justice and (b) the difficult question: how far will the 
courts scrutinise the substance of a decision made in pursuance of a 
statutory discretion ? 


I 


Where an authority is invested with the power to make decisions 
affecting private rights, the procedure to be followed is usually pre- 
. scribed by statute. Failure to comply with these requirements 
renders the determination ultra vires. Upon these statutory obliga- 
tions there is superimposed the further duty of observing the rules of 
natural justice while the authority acts in a ‘ judicial ’ capacity. This 
does not mean that the party aggrieved by the determination can 
have it set aside by the courts on the grounds that he has been denied 
an oral hearing, that he does not know who decided the issue, or that 
he has not been permitted to see an inspector’s report on a public 
inquiry,” or (pace the Donoughmore Committee) that reasons were 
not given for the decision. However, the parties to the dispute must 
be given a ‘fair’ hearing (audi alteram partem), and it is generally 
asserted that the authority deciding the issue must not be biased.”* 

These principles have undoubtedly served a useful purpose as a 
means of controlling various types of adjudications otherwise than 
by way of direct appeal. It is clearly improper for a tribunal to 
take evidence in camera without giving the accused the opportunity 
to reply ; the audi alteram partem rule has been infringed.*? Again, 
where the members of a tribunal are so cireumstanced, by reason of 
pecuniary interest,’ or their special relationship to one of the 
parties, or their previously expressed views on the subject-matter 
of the dispute,”* that there is a real likelihood of bias on their part, 
their decision is quashed, and properly so. 

But it is not always possible to impose these standards upon 
adjudications by public authorities. If Parliament chooses to make 
a local authority judge in its own cause, the courts must accept the 
situation.2°* Similarly, Parliament may exclude the operation of the 
audi alteram partem rule.2* And the so-called ‘ quasi-judicial ’ 


20 Local Government Board v. Arlidge, [1915] A.C. 120; Wm. Denby ¢ Sons v. 
Minister of Health, [1936] 1 K.B. 387. 

21 Triasmuch as a biased hearing is not a *feir' hearing, the two rules tend to 
overlap. 

22 R. v. Bodmin JJ., ex p. McEwen, [1947] K.B. 321. 

23 Dimes v. Grand Junction Canal (1852), 8 H.L.C, 794. 

24 R. v, Sussex JJ., ex p. McCarthy, [1924] 1 K.B. 256; R. v. Hendon R.D.C., 
ex p. Chorley, [1988] 2 K.B. 696. 

25 R. v. Sunderland JJ., [1901] 2 K.B. 357. 

25a Wilkinson v. Barking Corporation, [1948} 1 All E.R. 564. 

26 Under the Town and Country Planning Act, 1947, local planning authorities 
are required to prepare comprehensive development plans and to submit them 
to the Minister for confirmation. 8. 10 (3) of the Act provides that if, after 
objections have been lodged to such a plan, the Minister is of opinion that 
the local planning authority or any other authority or person ought to be 
consulted before he comes to his decision, ‘he shall consult that authority 
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duties of the Minister of Health under the Housing Acts are so 
remote from those of a judge presiding over ordinary litigation that 
the courts have been constrained to restrict within narrow limits the 
application of the rules of natural justice to his functions. ` 

The Housing Act Cases *’.:—In a series of cases the courts have 
reviewed the exercise of his functions by the Minister where he is cailed 
upon to decide whether or not to confirm orders made by local autho- 
rities. Before objections are lodged, or in the absence of objections, 
he is said to act ‘ administratively ’, so that no question of conformity 
with natural justice arises. Thus, he may consult with either party, 
offer advice on housing problems to the local authority, and may 
even express tentative approval of the scheme proposed by the 
authority.2* Indeed, were the courts to hold_otherwise, legislation 
would be necessary to regularise the present practice whereby the 
local authority consults the appropriate officers of all the Ministries 
likely to be affected and obtains a ‘ clearance’ before submitting 
any important order for confirmation. An appreciation of the 
practical’ difficulties that would result from any attempt to require 
compliance with the rules of natural justice at this stage of the 
Minister’s functions has doubtless influenced the courts in deciding 
to regard these functions as ‘ administrative °. 

Once, however, objections are lodged, the ‘ quasi-lis’ is joined 
and the Minister must act ‘ judicially °’ (or, if the term is preferred, 
< quasi-judicially °). He must give both ‘ parties ° a fair opportunity 
of presenting their cases,” and he must not interview the one 
behind the other’s back *° on matters specifically related to the con- 
firmation of the order.’ His ‘ quasi-judicial ’ rôle continues while 
he considers the objections and the report on the inquiry, but his 
final decision as to the confirmation of the order is an ‘ administra- 
tive’ act. It has already been indicated that there is no clear dis- 
tinction of substance between such an ‘ administrative ’ decision and 
many of the decisions made by the superior judges. The significance 
of the word ‘ administrative’ in this connection is that the courts 
recognise the undesirability of reviewing a decision which may have 
been founded on overriding considerations of housing policy and on 
materials to which they have no access, and it is convenient to call 
such a decision ‘ administrative ’. 


or person, but shall not be under any obligation to consult any other authority 
or person, or to afford any opportunity for further objections or representations 
or to cause any further local inquiry or other hearing” to be held’, This 
important sub-s. is a clear departure from the audi alteram partem rule as 
it was applied to the functions of the Minister of Health under the Housing 
Acts in Errington v. Minister of Health, [1935] 1 K.B. 249: v. infra. 

27 For a recent discussion of these cases, see T, A, Blanco White, ‘ Ministerial 
Decisions and Natural Justice’, (1947) 11 Conveyancer 244, 12 Conveyancer 91. 

28 Frost v. Minister of Health, [1985] 1 K.B. 286; Offer, [1936] 1 K.B. 40; 
Miller, [1946] K.B, 626; Summers, [1947] 1 All E.R, 184; Johnson, [1947] 
2 All E.R. 395. 

29 Stafford v. Minister of Health, [1946] K.B. 621. 

30 Errington v. Minister of Health, [1985] 1 K.B. 249. 

31 Horn v. Minister of Health, [1937] 1 K.B. 164. 
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Has the audi alteram partem rule been infringed if the Minister 
fails to disclose to the objectors documents obtained by him before 
the ‘ quasi-lis’ was joined but which the objectors allege were 
relevant to the dispute? In four recent cases °? this question was 
answered in the negative: his obligation extends only to making 
available to both sides material formulated for his judicial considera- 
tion after objections have been lodged. In B. Johnson & Co. 
(Builders), Ltd. v. Minister of Health,** Lord Greene, M.R., finally 
disposed of the matter in a judgment which merits careful study. 
The objectors contended that a compulsory purchase order, made 
under section 71 of the Housing Act, 1986, should be quashed 
because of the Minister’s failure to disclose to them. relevant 
passages in certain letters which had been addressed by the local 
authority to the Ministry before objections had been lodged against 
the order. The passages to which exception was taken had stated 
that the site had ‘ already been provisionally accepted by the 
department as the site for the council’s second year housing pro- 
gramme °’, that negotiations for an agreed purchase had proved 
unsuccessful, and that the owners were speculative builders who 
were demanding an excessive price for the land. 

The fundamental reason why the Court of Appeal rejected the 
argument of the objectors was that to hold otherwise would be to 
assert that the courts were entitled to inquire into the departmental 
practices of the Ministry and thus encroach upon the Minister’s 
political responsibilities. If the courts were to maintain their right 
to call for relevant materials obtained by the Minister in his 
‘administrative’ capacity, they might themselves have to decide 
what materials were relevant. This might involve an examination 
of departmental files, and even the delivery of interrogatories to 
the Minister in respect of his oral interviews conducted some time 
before the question of making the order arose; for general considera- 
tions of housing policy might weigh heavily with the Minister and 
thus be relevant to his decision to confirm the order. The idea that 
a Minister could be compelled to disclose information which he had 
obtained as an administrator was in fact ‘alien to our whole 
conception of government in this country ’.** Nor was there any 
parallel between the instant case and the case of an ordinary litigant 
asking for discovery from the other party; here it was sought to 
obtain ‘ quasi-discovery ° from the ‘ quasi-judge’ and of material 
which he had not acquired in his ‘ quasi-judicial’ capacity. 

The general observations of the learned Master of the Rolls upon 
the Minister’s functions in regard to the confirmation of such orders 

“are of particular interest. He stressed that those functions were 
‘fundamentally administrative . . . subject only to the qualification 


32°Miller (supra); Price, [1947] 1 All E.R. 47; Summers (supra); Johnson 


(infra). 
33 [1947] h ie E.R. 395. 
34 At p. 
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that, at a particular stage and for a particular purpose, there is 
imposed on his administrative character a character which is loosely 
described as ‘‘ quasi-judicial ’’. The language which has always 
been construed as giving rise to the obligations, whatever they may 
be, implied in the words “ quasi-judicial ” is to be found in the duty 
to consider objections. .. ’.*° His ultimate decision whether or not 
to confirm the order was an administrative decision, ‘ because it is 
not to be based purely on the view that he forms of the objections, 
vis-a-vis the desires of the local authority, but is to be guided by 
his view as to the policy which in the circumstances he ought to 
pursue ’.** It was his duty to consider the interests of the public 
as well as those of the parties to the so-called lis. Accordingly, he 
was entitled to overrule the objections although he found them 
to be reasonable. He might be required to defend his attitude in 
Parliament, but his decision was 
not impeachable in the courts on the grounds on which a 
judicial decision might be impeached. . . . It would be 
impossible for an objector to attempt to get the decision set 
aside on the grounds that the evidence at the inquiry, or the 
evidence put before the Minister in his quasi-judicial capacity, 
was insufficient to support his decision to confirm the order.*” 
The term ‘ quasi-judicial’ needed to be ‘ very carefully watched °, 
since it was ‘ apt to lead to the fallacious view that the decision 
of the Minister is in some sense a “ quasi-judicial *? decision which 
can be challenged on the ground of lack of evidence, for instance, 
in the courts... °. Also it tended to introduce into the sphere 
of conduct which the phrase properly described, ‘ conceptions which 
‘are very suitable to the conduct of an ordinary piece of litigation, 
but which are quite unsuitable to the performance of the acts which 
have been entrusted to the Minister by Parliament ’.** 

These dicta, read together with the actual ratio decidendi, mean 
in effect that the Minister’s order cannot be challenged unless he 
has exceeded his statutory powers altogether, or has omitted to 
comply with a specific requirement of the Act, or has failed to hold 
@ proper inquiry, or has shown bad faith, or has contravened the 
audi alteram partem rule (as in Errington and Stafford**) while 
acting in his ‘ quasi-judicial’ capacity. It might also be thought 
that clear proof of bias would vitiate his discretion ; but, for reasons 
which are given below,“ it is far from certain that this view is 
correct. It is worth noting, moreover, that nowhere in the 
judgments in Johnson does the phrase ‘ natural justice ’ appear. 

The Stevenage Case :—The prospects of the optimistic property- 
owner are even worse when he seeks to impugn the validity of 


35 At p. 399. 

36 Ibid. 

37 At p. 400. 

38 Ibid. 

39 See notes 29 and 30, supra. 
40 Page 317. 
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orders made under recent town. planning legislation. The Ministry 
of Town and Country Planning was established for the purpose of 
‘securing consistency and continuity in the framing and execution 
of a national policy with respect to the use and development of land 
throughout England and Wales ’.*1 This purpose cannot be achieved 
without that extensive interference with private interests for which 
the 1947 Planning Act exhaustively provides. Ministry officials are 
in constant touch with the representatives of the local planning 
authorities, and the Minister may accordingly find it impossible to 
display ‘ the icy impartiality of a Rhadamanthus °’ when considering 
objections to a development plan or any major order submitted to 
him for confirmation. Still Jess can he be expected to behave as a 
disinterested arbiter when he himself makes the original draft order. 
Thus, under section 1 of the New Towns Act, 1946, the Minister 
is empowered to make an order designating an area as the site of 
a new town after causing a public local inquiry to be held with 
respect to the objections lodged against his own draft order. By 
Schedule I he is obliged to consider the report of the person by 
whom the inquiry was held. The well-known case of Franklin v. 
Minister of Town and Country Planning *? arose out of an order 
made by the Minister designating Stevenage as the site of a new 
town. Before the Bill had become law it was already obvious that 
the Government intended, as a matter of policy, to implement the 
recommendations of the Abercrombie Greater London Plan (1944) 
-and the first Interim Report of the Reith Committee “* to the extent 
of building a new town in Stevenage. Nevertheless, in the court 
of first instance, Henn Collins, J., quashed the order on the ground 
that the Minister had not considered the question ‘ Aye or No 
should the order be confirmed?’ with ‘an open mind ’.‘4 The 
learned judge held that the functions of the Minister in considering 
objections and the report on the inquiry were quasi-judicial, so 
that it was open to the objectors to attack the order on the ground 
that ‘from and after the inception of the inquiry up to and includ- 
ing the moment at which the Minister decided to confirm his Order, 
he had not an open mind ’.4* He found that the Minister had shown 
bias in favour of the order by making a speech at Stevenage, while 
the Bill was still before Parliament (i.e., before his quasi-judicial 
functions had begun), in which he had expressed his determination 
that Stevenage should become a new town; and he held that the 
objector had discharged the onus of proving the continuance of that 
state of mind until the confirmation of the order in that the 
Minister had confirmed it-while vital questions of water supply and 
sewage disposal remained unsolved and miight prove insoluble. 


41 Minister of Town and Country Planning Act, 1943, s. 1. 

42 [1947] 1 All E.R. 896; [1947] 1 All E.R. 612 (C.A.); [1948] A.C. 87. 
43 Cmd. 6759/1946, §§ 16-17. 

44 At p. 3899. 

45 Ibid. 
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The Court of Appeal reversed this decision on the grounds that 
there was no evidence that such problems might in fact prove 
insoluble, and that there was no other proof of bias continuing up 
to the time when the order was finally confirmed. The House of 
Lords, in unanimously dismissing the appeal by the objectors, took 
a different view of the principles of law applicable to the case. Lord 
Thankerton, delivering the opinion of the House, said that no 
judicial or quasi-judicial duty was imposed on the Minister, and 
any reference to bias was irrelevant. The Minister was bound to 
satisfy himself that a scheme was a sound one before he took the 
initial step of issuing a draft order. The purpose of inviting 
objections and holding a public inquiry was merely ‘the further 
information of the respondent’. His duties under s. 1 were ‘ purely 
administrative ’; ‘ the only question is whether he has complied with 
the statutory directions to appoint a person to hold the public 
inquiry, and to consider that person’s report ’ **; so that, assuming 
the inquiry itself to have been properly conducted, ‘the only 
ground of challenge must be either that the respondent did not 
ín fact consider the report and the objections . . . or that his 
mind was so foreclosed that he gave no genuine consideration to 
them. . . ’.47 The word ‘bias’ should be confined to its proper 
sphere, which was ‘to denote a departure from the standard of 
even-handed justice which the law requires from those who occupy 
judicial office, or those who are commonly regarded as holding a 
quasi-judicial office, such as an arbitrator. The reason for this 
clearly is that, having to adjudicate as between two or more parties, 
he must come to his adjudication with an independent mind, 
without any inclination or bias towards one side or other in the 
dispute *.** 

It may be observed that the position of the objectors in this 
- ease would have been virtually hopeless from the outset, had not 
the Minister taken the most unusual step of delivering a public 
speech dealing with the subject-matter of the order before the order 
had been drafted. 

Is the scope of judicial review still narrower in the Stevenage 


type of case, where the Minister ‘confirms his own order, than in. 


the Johnson type of case, where the Minister confirms the local 
authority’s order? In, both cases the courts, anxious to emphasise 
the limits of their own jurisdiction, were at pains to stress the 
fundamentally ‘ administrative’ character of the Ministers’ duties 
under the Acts. But whereas Lord Thankerton said that in 
considering objections to his own order the Minister acted adminis- 
tratively, Lord Greene said that in considering objections to a local 
authority’s order the Minister of Health acted quasi-judicially. If 
this difference in terminology signifies any difference in the nature 


46 At p. 102. 
47 At p. 108. 
48 Ibid. 
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of the Minister’s duties vis-d-vis the objectors, it can only mean 
that the rules of natural justice may be invoked in the latter case 
but not in the former. It may be, of course, that a Minister 
` confirming his own order cannot possibly infringe the audi alteram 
partem rule in the way that it was infringed in Errington’s Casé, 
since the only ‘ parties’ are the Minister himself and the objectors. 
It is believed, however, that the second criterion of natural justice, 
that of ‘bias’, is no more applicable to the one case than to 
the other. Had the objectors in Johnson’s Case sought to invali- 
date the Minister’s decision for bias, the Court of Appeal would 
probably have defined his rôle in very much the same words as 
Lord Thankerton used. The courts would have to recognise that 
there is necessarily a ‘ departmental bias ’ on the part of the Minister 
of Health which may incline him towards the acceptance of the pro- 
posals of the local authority. No Housing Act order has yet been 
quashed on the grounds of bias, and this is hardly surprising when 
inspectors’ reports are not published and when the Minister cannot 
be compelled to disclose communications made to and by him before 
objections have been lodged.*° 

It is clear then, that judicial review of Ministers’ functions is of 
a somewhat perfunctory character where the property-owner bases 
his case upon an alleged violation of natural justice. 


Tit 


The improper exercise of ‘ quasi-judicial’ functions affords only 
one of a number of opportunities for the judicial control of public 
authorities. Discretionary powers of all kinds may be exceeded or 
otherwise abused ; in particular, it may be contended that they have 
been exercised ‘ unreasonably °’ or on insufficient evidence or with- 
out any evidence. Although sweeping generalisations are to be 
avoided, it can be said that the majority of recent cases illustrate 
the same tendency that we stressed when discussing the concept of 
natural justice: the tendency for the courts to circumscribe the 
area of their control over statutory discretions. 

(1) In numerous cases the doctrine of ultra vires has been suc- 
cessfully invoked where powers have been abused or simply 
exceeded. Powers conferred for one purpose must not be used for 
another.°® Nor can an authority give itself power to act by in- 
correctly determining a preliminary fact without which it would 
have no power to act, unless the wording of the statute makes it 


49 Nor is there any general obligation imposed on the Minister or the local 
authority to give the objector reasons for the decision to confirm an order; 
though s. 41 of the 1986 Act requires the Minister to furnish the objector, 
in certain cases, with his reasons for deciding that a building is unfit for 
human habitation. f 

50 See G. E. Treves, ' Administrative Discretion and Judicial Control’, (1947) 10 
Mod.L.Rev. 276. 
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clear that this preliminary determination lies solely within the 
discretion of that authority." : 
The real difficulties have arisen in cases where it has been 

contended that the authority has abused its powers by taking into 
account extraneous matters or by omitting to consider relevant 
matters, but where the enabling Act has not expressly stated what 
are the releyant considerations. In many cases, particularly those 
concerning licensing authorities, the exercise of a discretion has 
been held to be invalid because an implied consideration has been 
overlooked or an impliedly excluded factor has been considered. 
Now, this seems very like saying that the authority concerned has 
acted ‘ unreasonably ’.°? However, the judgment of Lord Greene, 
M.R., in Associated Provincial Picture Co. v. Wednesbury Cor- 
poration °* shows that these grounds of invalidity can sometimes be 
distinguished. In that case the corporation, as a licensing authority, 
was empowered by section 1 of the Sunday Entertainments Act, 
1982, to grant cinematograph licences for Sunday performances 
“subject to such conditions as the authority may think fit to 
impose ...’. The corporation granted the appellants a licence 
subject to the condition that no child under 15 should be admitted 
to a performance. The appellants had claimed a declaration that 
this condition was unreasonable and therefore ultra vires. In giving 
judgment dismissing the appeal, Lord Greene said that considera- 
tions of the moral and physical well-being of children could properly 
be taken into account by the local authority; and that to establish 
the unreasonableness of the condition, as an independent ground of 
attack, ‘ overwhelming proof’ would be required. The Act had 
conferred an administrative discretion on the local authority in the 
widest terms, and had made no provision for any appeal from its 
decision. 

The effect of the legislation is not to set up the court as an 

arbiter of the correctness of one view over another. It is the 

local authority who are put in that position. . . .54 
Lord Greene summarised the law as follows : 

The court is entitled to investigate the action of the local 

authority with a view to seeing whether they have taken into 

account matters which they ought not to take into account, or, 


51 Contrast White & Collins v. Minister of Health, [1939] 2 K.B. 888, with 
R. v. Ludlow, ex p. Barnsley Corporation, [1947] K.B. 684. See also Wilkin- 
son V. Barking Corporation, [1948] 1 All H.R. 564. For a critical survey of 
some aspects of the problem, see D. M. Gordon in (1944) 60 L.Q.R. 250-261. 
For the American doctrine of jurisdictional fact see Dickinson, Administrative 
Justice and the Supremacy of Law, pp. 309 ff. and passim. 

52 Thus, in Roberts v. Hopwood, [1925] A.C. 678, the Poplar councillors were 
held to have acted ‘unreasonably’ in paying a minimum wage of £4 a week 
to their employees, on the grounds that they had failed to have regard to 
the practices of commercial employers and had allowed themselves to 
be guided by ‘eccentric principles of Socialist philanthropy '. 

58 [1948] K.B. 228; approving Harman v. Butt, [1944] E.B. 491, and dis- 
approving the majority judgment in: Theatre De Luse (Halifax), Ltd. v. 
Gledhill, [1915] 2 K.B. 49. 

54 At pp. 231-2. 
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conversely, have . . . neglected to take into account matters 
which they ought to take into account. Once that question is 
answered in favour of the local authority, it may still be 
possible to say that . . . they have nevertheless come to a 
conclusion so unreasonable that no reasonable authority could 
ever have come to it. In such a case, again, I think the court 
can interfere. The power of the court to interfere in each case 
is not as an appellate authority to override a decision of the 
local authority, but as a judicial authority which is concerned, 
and concerned only, to see whether the local authority have 
contravened the law by acting in excess of the powers which 
Parliament has confided in them.** 

Apart from its special points of interest, this judgment is a good 
example of the general trend of recent cases dealing with discre- 
tionary powers. The courts show a marked disinclination to 
interfere with the decisions of elected local authorities where those 
authorities have a discretion to determine what is in the public 
interest. They show an awareness of the fact that judicial review 
of the substance of such decision often means in effect that the 
court substitutes its own opinion of what is reasonable for the 
opinion of an authority which has a better opportunity to determine 
such a matter. The generosity which Parliament today shows in 
conferring very wide discretionary powers on these authorities 
reinforces the impression that the courts will be at least as slow to 
hold that they have been improperly exercised as courts have been 
in the past to invalidate by-laws on the grounds of unreasonable- 
ness. It is true that on rare occasions local authorities are reminded 

- by the courts that even very liberal statutory powers can be abused ; 
but it is seldom possible to draw any significant conclusions from 
these exceptional cases.** 

It remains to be seen whether decisions by licensing justices, a 
non-elected body, will enjoy an equal immunity. In the High 
Court these have usually been attacked on the grounds that 
extraneous factors have been considered or collateral motives pur- 
sued, rather than they are in themselves unreasonable, and, as 
long as the strategy of indirect approach seems more profitable, 
frontal assault may be seldom attempted. 

(2) If the courts are slow to interfere with the bona fide exercise 
of a discretion by a local authority, they are still more reluctant to 
review a discretion entrusted to a Minister who is responsible to 
Parliament. This attitude is well exemplified by Lord Greene’s 
dicta in Johnson’s Case, already quoted, in which he emphasised 


55 At pp. 238-4, 

58 See, e.g., Middlesex C.C. v. Miller, [1948] K.B. 488, a decision which 
can only be justified by the presence of unusual facts in the case. For 
decisions more in conformity with recent trends, see Taylor v. Brighton Cor- 
poration, [1947] K.B. 736, and Swindon Corporation v. Pearce, [1948] 2 All 
ee though it should be noted that these were concerned with a different 
statute. 

57 Page 314, supra. Contrast with these dicta Lord Greene's judgment in 
Minister of National Revenue v. Wrights’ Canadian Ropes, Ltd., [1947] 
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the finality of the Minister’s ‘ administrative’ decision regarding 
the confirmation of a compulsory purchase order. 

Again, the courts have refused to review the merits of slum 
clearance orders confirmed by the Minister under the procedure 
laid down in sections 25 and 26 and Schedules I and III of the 
Housing Act, 1936. The Act provides that if a local authority is 
satisfied that houses in its district are, e.g., unfit for human habita- 
tion, it may pass a resolution declaring the area concerned to be 
a clearance area. If it then wishes to have the area demolished, 
it must submit a clearance order to be confirmed by the Minister, 
subject to the usual provisions as to objections and local inquiries. 
Schedule II incorporates a provision which applies to compulsory 
purchase orders as well as clearance orders and which is found in 
a number of recent statutes: once an order is confirmed, persons 
wishing to impugn its validity must apply to the High Court within 
six weeks, and the order will be quashed only if it is ‘not within 
the powers of the Act’ or if ‘the interests of the applicant have 
been substantially prejudiced by any requirement of this Act not 
having been complied with’. The courts have held that it is not 
open for the applicant to assert that there was insufficient evidence 
to show that, e.g., his houses were unfit for habitation. In Re 
Bowman, Swift, J., indicated that the courts might intervene if it 
were ever shown that 

there was no material, no information and no representation 
before the local authority upon which they could, as reason- 
able people, possibly be satisfied that a clearance order ought 
to be made.*® 
What this test appears to mean is that an order made without any 
evidence at all would, in effect, be an order made in bad faith, so 
that an implied requirement of the Act would not have been com- 
plied with. It is not surprising that no applicant has yet succeeded 
in discharging the necessary burden of proof. Only an order 
which was plainly absurd would be likely to succumb to a 
challenge. 

But perhaps the most striking example of judicial self-abnega- 
tion is afforded by the recent case of Robinson v. Minister of Town 
and County Planning.®® The litigation arose out of section 1 (1) 
of the Town and Country Planning Act, 1944, which provided 
that where the Minister ‘is satisfied that it is requisite’, for the 
purpose of dealing satisfactorily with extensive war damage in 
the area of a local planning authority, that parts of the area, 

A.C, 107 (P.C.) an income tax appeal from Canada. Although | the Minister 

in that case was empowered by statute to disallow any expense ‘which he in 

his discretion may determine to be in excess of what is reasonable or normal’ 
for the tax-payers business, Lord Greene held that the Minister’ 8 discretion, 
though vety wide, had to be exercised ‘ according to law ' and not ‘ arbitrarily '. 
ae aoe (1947) 21 Australian L.J. 267-8, and (1948) 26 Can.Bar Rev. 
58 [1932] 2 K.B. 621 at p. 634: followed in Re Falmouth Clearance Order, 1986, 


[1987] 8 All E.R. 308; Stocker v. Minister of Health, [1988] 1 K.B. 655; 
Re L.C.C. Order, 1988, [1945] 2 All E.R. 484, 59 [1947] K.B. 702. 
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consisting of land ‘shown -to his satisfaction’ to have sustained 
war damage and of any land adjacent thereto, should be laid out 
afresh and re-developed as a whole, he could make an order 
declaring all or any of such land to be subject to compulsory 
purchase, if a proper application in that behalf was made to him 
by the authority concerned. Provision was made for the lodging 
and consideration of objections, but the Minister was not com- 
pelled to hold any public or private inquiry if he was satisfred that 
the statements of objection gave him sufficient information. 
Applications to have the order set aside were governed by the ‘ six 
weeks’ standard clause. 

The Minister made an order designating an area in Plymouth, 
after having held a public inquiry, and objectors applied to have 
it quashed in so far as it affected their premises. They contended 
that it was ultra vires the Act, inasmuch as there was no evidence 
before the Minister that their property was in fact to be laid out 
afresh or redeveloped, so that the Minister could not, as a matter 
of law,® possibly be satisfied that it was requisite to lay it out 
afresh or re-develop it. They relied upon the argument that on 
the face of the lay-out plan submitted by the Plymouth City 
Council, coupled with the evidence given on behalf of the council 
at the inquiry, no intention to lay out afresh or redevelop their 
property had been manifested. 

The Court of Appeal, reversing the decision of the court below, 
upheld the order. This was a case of 

an original order to be made by the Minister as an executive 

authority who is at liberty to base his opinion on whatever 

material he thinks fit... .* 
The wording of the Act showed that he was in no way bound to 
accept the lay-out proposed by the local authority. Nor could he 
be confined, in exercising his discretion, to the evidence tendered 
at the local inquiry, which he had chosen to order for his further 
information. He was entitled to be influenced by his own views 
as to general policy, and also by material obtained by him in his 
‘ administrative ’ capacity. And the court could not, in order to 
determine whether there was evidence to support the order, compel 
him to disclose information obtained in that capacity. Except in 
telation to the inquiry itself, his functions throughout were 
administrative (or ‘ executive °). ` 

It would seem that the only possible grounds for challenging 
such an order would be that the inquiry was improperly conducted, 
or that the Minister had overstepped his powers altogether or had 


60 Of. the position under the Income Tax Acts, where a right of appeal to the 
courts is given against a decision of the Commissioners if ‘ erroneous in point 
of law’. A conclusion of fact arrived at by the Commissioners without any 
supporting evidence is treated as being contrary to law. See Hamilton, J., 
in American Thread Co. v. Joyce (1911), 104 L.T. 217, and A. Farnsworth 
in (1946) 62 L.Q.R. 248-65. 

$1 At p. 716. 
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acted in bad faith (this was not alleged in Robinson’s Case); or, 
as Somervell, L.J., suggested,*? in the unlikely event of an authority 
submitting a plan which showed on the face of it that the area 
had suffered little or no war damage, it might be held that an order 
made in such circumstances did not comply with the requirements 
of the Act. 

It must be added that the court held that, on the true construc- 
tion of the Act, it was not necessary for every piece of land in the 
area to be laid out afresh or redeveloped. Yet, even had it 
accepted the opposite construction urged on behalf of the property- 
owners, it would still have declined to investigate whether or not 
the property was in fact to be laid out afresh. 

In Robinson’s Case the decision of Henn Collins, J., in Phoenia 
Assurance Co. v. The Minister ** was disapproved. That case 
arose out of the same Plymouth Declaratory Order. The facts 
were very slightly different, and the actual decision in the case is 
no longer of importance since its effect has been nullified by 
section 5 of the 1947 Planning Act; but parts of the judgment are 
of interest. The learned judge held that the Minister’s satisfac- 
tion as to the facts stated in section 1 had to be based on reason- 
able grounds. He appears to have reached this conclusion for two 
main reasons: (1) The statute was ‘one which impinges on the 
rights of owners of property, it may be very heavily ’,** and should 
therefore be construed in favour of the individual, in contrast to 
Regulation 188 of the Defence Regulations, which was a measure 
by way of preventing a public danger; (2) the Act would not have 
provided a code of procedure for hearing objections if the Minister’s 
functions were to be purely ‘ executive °. 

Why, he asked, is he required by statute to hear objections 
or to hear both sides if he hears one, if his functions are 
purely executive? . . . why should the legislation have made 
it incumbent upon him if in the last resort he can properly 
form his opinion without any grounds at all? ° 
It may be said, with respect, that the first point illustrates the 
dangers of employing venerable common law principles of statu- 
tory interpretation in a context where they may well frustrate the 
intentions of Parliament °; and that point (2) is inconclusive. 
For even assuming that when considering objections to his con- 
templated order the Minister was acting in a ‘ quasi-judicial °’ rôle, 
this fact in itself would not justify the conclusion that the Minister’s 
final decision to make the order was a species of ‘ quasi-judicial ’ 
decision which could be reviewed on its merits. 
(8) Finally, it is interesting to note the very different approach 


62 At p. 724. 

83 [1947] 1 All E.R. 454. 

64 At p. 457. 

65 Ibid. 

66 See (1947) 10 Mod.L.R. 329. 
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adopted by American administrative law towards the question of 
judicial review. 

Section 10 (e) of the Federal Administrative Procedure Act, 
1946, requires (inter alia) that administrative agencies should base 
their determinations on ‘ substantial evidence’. This provision, 
in the opinion of some leading authorities in the United States, 
does no more than re-state a long-established rule applied by the 
American courts.°’ In a leading case it was said : 

Substantial evidence is more than a mere scintilla. It means 

such relevant evidence as a reasonable mind might accept as 

adequate to support a conclusion.®* 
Superficially this definition does not seem to open up a very wide 
field of discretions for review; it invites comparison with the attitude 
of the English Courts of Appeal when asked to grant a new trial 
on the grounds that the verdict of a jury was against the weight of 
the evidence; in his well-known judgment in Metropolitan Ry. v. 
Wright, Lord Halsbury said that a verdict which ‘ reasonable 
men might find ’ would not be upset. None the less, judicial review 
of the substance of determinations made by public authorities is 
successfully invoked far more frequently in the United States than 
in England.” American courts have in general been less disturbed 
by the prospect that review of such determinations may mean the 
substitution of their own opinion for that of the authority to whom 
the discretion was entrusted. 


IV 


‘We have seen that the doctrine of ultra vires has now lost much 
‘of its former effectiveness as a means of controlling the action of 
the Executive. Modern legislation has conferred the widest dis- 
cretionary powers upon Ministers and local authorities for the 
implementation of policies of economic regulation and social reform 
which have received the general approval of the electorate. The 
courts, acknowledging the supremacy of Parliament, are now loath 
to accept the argument that it is their function to require the 
Executive to observe standards of fairness which the Legislature 
has not thought fit to impose expressly upon it. They still insist 
that a Minister shall not step.outside the limits of his statutory 


‘67 There is a conflict of opinion on this point. Some American authorities expect 
the scope of judicial review to be broadened by this provision. N. L. Nathanson, 
commenting on the Act in (1946) 41 Ill.L.Rev. 368, 416-7, considers the 
whole problem to be too subtle to appraise the significance of these statutory 
provisions in the abstract, but he suggests that lower federal judges may be 
encouraged to inquire more freely into administrative findings of fact. 

88 Consolidated Edison Co. v. N.L.R.B., 805 U.S. 197, 229 (1988). 

69 (1886), 11 App.Cas. 152 at p. 156. In the United States the Supreme Court 
has held that the substantial evidence rule and the criteria for reviewing 
the verdict of a jury are identical: N.L.R.B. v. Columbian Co., 306 U.S. 292, 
300 (1989). For a further discussion, see Robert L. Stern, ' Review of 
Findings of Administrators, Judges and Juries’, (1944) 58 Harv.L.Rev. 70. 

70 For numerous cases, see the chapters on Administrative Law in the Annual 
Survey of American Law, 1942-6. 
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powers, that he shall comply with any procedural requirements 
which are prescribed in the Act as conditions precedent to the 
exercise of a valid discretion, and that he shall act in good faith 
(though proof of bad faith may be almost impossible to obtain) ; 
but, in general, if he acts unfairly he must answer for his mis- 
conduct to the body which has entrusted him with his sweeping 
discretionary powers. 

Accordingly, in recent cases the courts have emphasised the 

‘ administrative °’ character of Ministers’ statutory duties in various 
contexts. They call a function * administrative? when they 
prefer not to subject its exercise to review, just as they have 
called a function ‘judicial’ or ‘ quasi-judicial’ when they have 
wished to review it. Where a Minister has to decide whether or 
not to confirm a compulsory purchase order, his final decision is 
called ‘ administrative’ because the courts are not prepared to 
inquire into the evidence on which it is based, and the ‘ quasi- 
judicial > character of his functions prior to the act of confirmation 
is confined by the courts within very narrow limits (if accepted at 
all) because the courts recognise the serious difficulties of applying 
the criteria of ‘natural justice’ to the performance of such 
functions. 

In the years jmmediately preceding the Second World War it 
was possible to represent the courts as heing on the whole less 
sympathetic to the administrator than to the property-owner. ` 
Such a thesis could not be argued today. On the other hand, it 
would be absurd to accuse the courts of showing any tendency to 
favour the Executive.”1 It would be still more absurd to condemn 
them for a disinclination to behave as the ultimate defenders of 
private proprietary rights against the encroachments of an oppres- 
sive State power. Nothing could be more damaging to the proper 
administration of justice in this country than for the courts to 
adopt an attitude of partisanship which would inevitably cause 
them to become the centre of an acute political controversy. 

None the less, few will choose to regard the present state of 
affairs with complacency. The private citizen today finds the 
cost of litigation prohibitive and the chances of success very meagre 
when he contemplates challenging a ministerial order. And though 
it is generally true to say that the administrator may have to 
answer politically for his acts, in modern political conditions it is 
exceptional for individual cases of injustice to receive adequate 
attention. It may be that the swift and efficient execution of 
social policy is more important than the interests of individual 
owners of property; but it does not follow that it is in the public 
interest for the administrator’s conduct to be governed by little 
more than the dictates of his own conscience. The new economic 


71 The judgments delivered in the Court of Appeal in Blackpool Corporation V. 
Locker, [1948] K.B. 849, are sufficient refutations of any such suggestions. 
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l and ‘political conditions of this age-will eventually demand a com- 


-prehensive review of the machinery of government. It is suggested 
that one very necessary reform would be accomplished by pro- 


-~ viding -for appeals to be lodged against the -substance of many of 


those determinations made by public authorities which are -at 
present. immune from -judicial-review.. The types ôf such deter- 
minations in: respect of which appeals should be permitted would 
require careful definition ; and in any event appeals should normally 
lie not to the ordinary courts, which are for a number of reasons 
unsuited to ‘fulfil this function, but ‘fo specially constituted 
tribunals. This particular reform is adumbrated, not because it 
is in itself a sufficient remedy for the defects of administrative 
justice, but because its necessity is perhaps the most manifest. 


S. A. DE Smrru. 


PROOF OF FOREIGN MARRIAGES 


THe occasions when it may be necessary to prove in our courts 
that a marriage was celebrated in a foreign country are by no 
-means infrequent. Accordingly the correct method of proving a 
foreign marriage is of no little importance. Yet the statements of 
the law on this subject in the three leading textbooks on divorce 
conflict as to the use which may be made of a foreign marriage 
certificate. Phillips and Rayden assert that an expert must give 
evidence that the certificate is accepted in the foreign court as 
prima facie evidence of a valid marriage, while Latey holds quite a 
different view.’ 

It is proposed in this note to examine the principles governing 
the proof of foreign marriages, other than those which have been 
celebrated in accordance with the Foreign Marriages Act, 1892, an 
Act which was designed to obviate the difficulties of proof of foreign 
marriages not so celebrated. 

All ‘judicial transactions’? involve two elements, facts and 
law. In the case of marriage we have on the one hand a series of 
acts, the forms and solemnities constituting the marriage ceremony, 
in which generally not only the husband and wife but also third 
parties are involved, and on the other hand, the rules of law applic- 
able to marriage ceremonies. These rules determine whether or no 
the status of marriage may be ascribed to the man and woman 
in question; in other words, whether they have been validly 
married. But the term validity embraces a number of aspects. 


1 Phillips, Practice of the Divorce Division. ‘ Expert evidence of the law of the 
country in which the marriage was celebrated must be called. The witness 
must speak to the validity of the marriage according to such law and show 
that the marriage certificate would be accepted in the courts of such country 
as prima facie evidence of a valid marriage.’ (8rd ed., p. 187.) 

Rayden, Divorce. ‘Proof of ‘‘foreign’’ marriages. In addition to the 
evidence of the petitioner and the production of a certificate of marriage the 
evidence of an expert is necessary to pr -g that euch certificate would be 
accepted in the country of its origin, as prima facie evidence that a valid 
marriage had taken place.’ (4th ed., p. 314.) 

Latey, Law and Practice in Divorce and Matrimonial Causes. ‘The 
validity of such marriages by the lex loci . . . must be proved by expert 
evidence: and if they have been registered, proof must be given that the 
register is required to be kept by the lex loci. Its contents may then be 
proved either by examined copy or by certified copy purporting to be signed 
by the official who keeps the register and whose signature is-recognised, e.g., 
by a witness who is acquainted with it; or by the affidavit of the London 
Consul of the foreign country; or by the certificate of a local notary and 
countersigned by the local British Consul; or, perhaps now, by the certificate 
of the British Consul alone, whose signature will be judicially noticed. But 
the certificate verified must purer to be a copy of the register and not merely 
a quotation therefrom or the mere assertion of the proof of the marriage.’ 
(13th ed., p. 336.) ' 
We have no recognised technical term in common use to denote a complex of 
acts governed by a legal rule. 
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These may be called (a) formal validity; the rules of law state what 
ceremony is regarded as a marriage ceremony, (b) personal validity; 
the rules of law state whether the parties have the capacity to 
marry, (c) essential validity; the rules of law state other require- 
ments, ¢.g., the rules relating to the prohibited degrees of 
consanguinity.® 

Thus the phrase ‘ proof of a valid marriage ’ refers both to proof 
of facts and to proof of law. Questions as to the proof of facts are 
answered by our law of evidence, wherever the facts may have 
occurred.4 Questions of law, however, may involve a reference to 
a foreign law, which has to be proved by an expert in that foreign 
law." 

One of the main issues of fact in connection with the validity of 
a foreign marriage is whether a particular ceremony has been 
celebrated. It is trite law that to determine this question it is 
immaterial what the foreign law of evidence is, what is material 
is our law of evidence. Thus, in Abbott v. Abbott and Godoy, the 
Judge Ordinary (Sir Cresswell Cresswell), referring to a foreign 
marriage register, said: ‘It would not be admissible here simply 
because it is admissible in foreign courts’. In Finlay v. Finlay 
and Rudell* counsel attempted to prove a marriage in Portugal by 
reference to a foreign register. An expert in the law of Portugal 
had given evidence, and counsel submitted: ‘If by the law of 
Portugal such a reference is proof of a marriage, it is also proof 
here’, but he was overruled by the Judge Ordinary, who replied: 
* No, we are not bound by the rules of evidence-of foreign countries. 
We must be guided by our own rules’. Yet, as we have seen, 
Phillips and Rayden state that, if a foreign marriage is ‘being 
proved with the aid of a marriage certificate, an expert in the law 
of the country must testify that in the courts of the foreign country 
the certificate would be prima facie evidence that a valid marriage 
has taken place. Thus, their statements appear to be contrary to 
the above fundamental and well-established doctrine. 

Nevertheless, authority is not entirely lacking to support~ the 
proposition put forward by Phillips and Rayden. In Perth v. 
Perth? a Committee of Privileges accepted the contention of the 
Lord Advocate and Attorney-General that French registers of 
attested marriages could not be proved simply by attested copies, 
but that a French lawyer was required to prove that the registers 
were kept according to the laws of France, and, moreover, that they 
would be received in evidence in that country. This case, of course, 
has not the same authority as if the judges had been sitting in the 


e (1646), 2 H.L.C. 865. The members of the committee were Lords Cottenham, 
Lyndhurst, Brougham and Campbell, 
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House of Lords on an appeal, nor does it deal with a mere marriage 
certificate. 

In Lyell v. Kennedy ° the Earl of Selborne, L.C., said : ‘ Foreign 
registers of baptisms and marriages, or certified extracts from them, 
are receivable in evidence in the courts of this country, as to those 
matters which are properly and regularly recorded in them, when it 
sufficiently appears (in the words of Mr. Hubback’s learned work on 
Evidence) that they ‘ have been kept under the sanction of public 
authority and are recognised by the tribunals of the country ’ (i.e., 
of the country in which they are kept) ‘as authentic records’. 
This dictum has been cited as authority for the proposition that a 
marriage certificate is receivable in evidence to prove a foreign 
marriage, if receivable in the foreign courts. It would appear, 
however, that the extract quoted from Hubback applies to foreign 
Tegisters only. Extracts are admissible when certified to be correct, 
but such certificates have to be properly proved. 

The cases of Cooper-King v. Cooper-King,’® Wilson v. Wilson," 
Barford v. Barford,” and Mondschein v. Mondschein,™ are further 
authority for the proposition that a marriage certificate is adequate 
to prove a foreign marriage if supported by expert evidence to the 
effect (a) that the marriage described in the certificate is valid 
according to foreign law, and (b) that the certificate would be 
admitted in evidence in the foreign country. These, however, were 
all cases of first instance in which there was no argument, and no 
Teasoned: judgment. The expert’s evidence included a reference 
to the admissibility of the marriage certificate in the foreign country, 
and the judge accepted the evidence as a whole without comment. 

The weight of authority in support of Phillips and Rayden is 
thus not very great, particularly in view of the fact that in none 
of the cases was reference made to the doctrine that the rules of 
evidence are determined by the lex fori. 

The evidence of a foreign lawyer is, of course, necessary to prove 
the formal validity of a foreign marriage, because that validity 
depends upon the lew loci celebrationis. But in certain circum- 
stances it is also required, for the following reasons, for the purpose 
of our law of evidence dealing with the proof of the facts of the 
ceremony. 

The facts of the ceremony can be proved, like any other facts, 
by witnesses. In the Divorce Court affidavit evidence may be given 
in appropriate cases: but documentary evidence, subject to the 
exceptions made by the Evidence Act, 1988, is generally hearsay 


° (1889), 14 App.Cas. 437. The dictum quoted is at p. 448. It should be 
noted that Hubback's reference to the foreign tribunals does not entail a 
question of foreign evidence but merely of the foreign court’s requiremente 
about the register. 

10 [1900] P. 65. 

11 [1908] P. 167. 

12 [1918] P.140. 

13 (1921), 87 T.L.R. 665. i 
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and so excluded. There is, however, an important exception to the 
hearsay doctrine, viz., that relating to public documents. This 
exception is thus stated by Stephen: ‘ An entry in any . . . register, 
kept . . . in any foreign country, stating, for the purpose of being 
referred to by the public, a fact in issue . . . and made in proper 
time by any person in the discharge of any duty imposed upon him 
by the law of the place in which such . . . register is kept’ '4 is 
admissible. It follows that, if by the law of the foreign country a 
register has to be kept of marriages celebrated there, that ceremony 
may be proved by an entry in the register.15 Further, since the 
register itself cannot be produced, secondary evidence is admissible 
of such an entry.'* A marriage certificate, if it be secondary 
evidence of an entry in a foreign register, is thus admissible to prove 
the foreign marriage in our courts, irrespective of whether it is 
admissible in the foreign courts. 

Three conditions, it will be noted, have to be fulfilled before the 
marriage certificate is admissible: (1) The marriage certificate must 
be a copy of an extract from a foreign register, and not a mere 
statement that a marriage has been solemnised. 17 1° (2) It must be 
proved that the register is one which is required to be kept by the 
foreign law.’® This has to be proved by an expert in the foreign 
law. It has been suggested that proving a marriage certificate is 
admissible in a foreign court may be a means of showing that the 
register from which it is an extract complies with this condition. 
This suggestion is supported by a dictum of Sir Cresswell Cresswell 
in Abbott v. Abbott and Godoy. Referring to a certified extract 
of a marriage register he said: ‘ The fact of its being admissible in 
foreign courts may be necessary to prove that it is an authorised 
register, to give it a character °.” Nevertheless it would appear 
better to have more direct evidence that the foreign register is a 
public document. Since evidence of a foreign lawyer is required, it 
is a simple matter to obtain direct evidence from him of the public 


14 Digest of the Law of Evidence, Art. 34, 9th ed., p. 67. 

15 Jt is assumed in the authorities that a foreign register of marriages is one to 
which the public have access. As to the necessity for access by the public to 
constitute a document a public document see the note by the editor of The Law 
Quarterly Review (1947), 68 L.Q.R. 271. 

16 Alivon v. Furnivall (1884), 1 C.M. & R. 277. 

17 Finlay v. Finlay and Rudell (1862), 81 L.J.P. 147. 

18 What is the position where no register is kept but the parties are given a 
document signed by the officials conducting the ceremony, which certifies that a 
marriage has been celebrated? ‘This situation is suggested by the lack of 
clarity in the statement of the facts in the report of Brinkley v. Att.-Gen. 
(1890), 15 P.D. 76. One possible view of the facts is that the certificate iteelf 
constituted the significant part of the ceremony. But if that were so it 
should have been proved in the same way as any document is proved to be 
what if purports to be: yet the certificate was accepted without such proof. 
Another possible view is that the certificate was the equivalent of the register 
itself. But can s document in private custody be a public document so as to 
prove itself? 

19 It is assumed in the authorities that a register of marriage is one to which the 
public have access. See above, note 14. 

20 (1860), 4 Sw. & Tr, 254 at p. 256. 
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character of the foreign register. (8) Though a publie document 
proves itself,” a marriage certificate, being only a copy of part of 
the register, should satisfy the requirements for secondary evidence. 
Thus, Latey considers that an unverified marriage certificate is 
inadequate.” But there are a number of cases in which the 
marriage certificate was regarded as proving itself.” It is true that 
they are all cases of first instance, but the practice they appear to 
have established is a highly convenient one. A marriage certificate 
should be accepted unless its authenticity is challenged. A British 
marriage certificate proves itself by virtue of the provisions of 
section 14 of the Evidence Act, 1851.” It appears, however, in 
view of its concluding words, that the section does not apply to a 
foreign marriage certificate.” If principle be required to support 
the practice perhaps it can be found in the extension of the concept 
of a public document to include one which is required by law to 
be issued. 

Any doubt which may exist at common law whether a marriage 
certificate is receivable per se, without verification of its correct- 
ness, as proof of the contents of the foreign register, appears to be 
removed by section 1 of the Evidence Act, 1988.*° The certificate 


21 For the application to a foreign register of birth, see Burnaby v. Bailie 
(1889), 42 Ch.D. 282 at p. 291. 

22 Supra, note 1. 

23 See the cases noted above in notes 10 to 18, and also Brinkley v. Att.-Gen. 
(1890), 15 P.D. 76. Latey cites this latter case as authority for the proposition 
that an entry in a register may be proved by a certified copy purporting to be 
signed by the official who keeps the register, provided the signature is verified. 
But in Brinkley v. Att.-Gen., the witness did not verify the signature; he 
merely stated that he recognised the names of the officials who signed as 
being the names of persons holding certain offices making them competent to 
issue the certificate. 

24 14 & 16 Vict. c. 99, s. 14: ‘ Whenever any book or other document is of such 
a public nature as to be admissible in evidence on its mere production from 
proper custody, and no statute exists which renders its contents provable by 
means of a copy, any copy thereof or extract therefrom shall be admissible in 
evidence in any court of justice, or before any person now or hereafter having 
by law or by the consent of the parties authority to hear, receive and examine 
evidence, provided it be proved to be an examined copy or extract, or provided 
it purport to be signed and certified as a true copy of the extract by the officer 
to whose custody the original is intrusted and which officer is hereby required 
to furnish such certified copy or extract to any person applying at a reasonable 
time for the same, upon payment of a reasonable sum for the same, not 
exceeding fourpence for every folio of ninety words’. 

25 The point was raised in Abbott v. Abbott and Godoy (1860), 4 Sw. & Tr. 254. 
See the argument of Dr. Twiss at p. 255. 

26 Evidence Act, 1938, s. 1 (1): ‘In any civil proceedings where direct oral 
evidence of a fact would be admissible, any statement made by a person in a 
document and tending to establish that fact shall, on production of the original 
document be admissible as evidence of that fact if the following conditions 
are satisfied, that is to say:—(a) if the maker of the statement either—(i) had 
personal knowledge of the matters dealt with by the statement; or . ... Pro- 
vided that the condition that the maker of the statement shall be called as a 
witness need not be satisfied if . . . if he is beyond the seas and it is not 
reasonably practicable to secure his attendance... ’. Subs, (5): ‘ For the 
purpose of deciding whether or not a statement is admissible as evidence by 
virtue of the foregoing provisions, the court may draw any reasonable inference 
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is a document, and a statement therein that it contains an extract 
from the foreign register is one ‘tending to establish that fact’, 
viz., the content of the foreign register. The conditions of the 
section are satisfied wherever the certificate is issued by a person 
having ‘ personal knowledge of the matters dealt with by the 
statement’, and it is submitted that ‘“ere is compliance with 
section 1 (5) because it is a ‘ reasonable inference’ that a person 
issuing a marriage certificate which purports to be founded on a 
register has personal knowledge of the register. Moreover, the 
proviso to section 1 (1) dispenses with the need for the person 
signing the certificate to be called as a witness, since he is beyond. 
the seas, and it is not reasonably possible to secure his attendance. 
Does the person seeking to establish a foreign marriage have 
also to prove the personal and essential validity of the marriage? 
He has to prove the ceremony is formally valid in order to prove 
that it is a marriage ceremony, but it is submitted that once that 
is done then the general validity of the marriage should be pre- 
sumed.?? A person proving a foreign marriage is no more required 
to prove that it is not bigamous than one proving an English 
marriage. The presumption of accordance with the law should, 
\ moreover, apply to the foreign law as well as to English law. 
Rayden and Phillips speak of the expert proving the validity of the 
arriage and do not qualify the term ‘validity °. But what they 
ave in mind is formal validity, for the witness is required by them 
~~ to be expert in the law of the place where the marriage is celebrated. 
b he lex loci celebrationis determines formal validity, but the 
: uestion, for example, of capacity depends on the law of the domicile 

and not on the lex loci. 

J. L. Montrose. 


from the form or contents of the document in which the statement is- 
contained ...’. 

27 The question of classification of a particular ceremony as being a marriage 
ceremony slso arises. A ceremony may be formally valid as ẹ polygamous- 
union according to the laws of a foreign country and yet not recognised as a 
marriage by our courts. See Hyde v. Hyde (1866), L.R. 1 P. & M. 180; 
Srini Vasan v. Srini Vasan, [1946] P. 67; Baindail v. Baindail, [1946] P. 122.. 
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PARLIAMENT BILL, 1947: AGREED STATEMENT ON CONCLUSION OF 
_CONFERENCE OF PARTY LEADERS, FEBRUARY-APRIL, 1948. 


(Cmd. 7880) 


Tuis modestly presented Paper of half-a-dozen small pages takes 
its place as one of the significant documents devoted to a discussion 
of the Second Chamber in the British Constitution. Comparison is, 
of course, immediately invited with Lord Bryce’s Letter to the 
Prime Minister in 1918, embodying the views expressed and the 
majority conclusions reached by the all-party Conference set up in 
1917. But both have, in fact, to be read in the context of the long 
` story of proposals for the reform of the House of Lords and the very 
much longer story of the relations between Lords and Commons. 

The last eighty years-have seen certainly no fewer than a dozen 
more or less comprehensive schemes for the- reform of the Lords, 
from Earl Russell’s Life Peerages Bill of 1869 to Lord Salisbury’s. 
proposals of 1988. The same period has, however, witnessed the 
passing of no more than two Acts of Parliament (in 1876, adding the” 
Law Lords, and 1911) altering the composition or powers of the 
Upper Chamber. ‘In tranquil times’, wrote Lord Loreburn in 1910 
of the British Constitution, ‘ we never think about it. In time of 
conflict .-. . we are too intent on the social and fiscal needs of the 
day . . . to give adequate consideration to the machinery of Govern- 
ment.’ But not so intent, he might have added, as to fail to give 
that minimum of attention which is sufficient to ensure that the 
particular and immediate difficulty is overcome; the Liberal Budget 
was linked to the Parliament Act as the Labour nationalisation of 
steel is linked to the Parliament Bill, 1947. But ‘this fact, that 
reform so often emerges as the result of a particular crisis, aggravates 
` the confusion at such times as to whether the measures proposed 
involve points of principle or only of detail. To the reformer with 
his eye on the nearer objective it is ‘merely’ a matter of adjust- 
ment; opponents of the change are seldom convinced on that point. 
Thus, Mr. Morrison, in the Commons on November 11 last, argued 
that the Parliament Bill contained no ‘ matter of principle’ but 
concerned only ‘a question of degree, of fair judgment and of 
practical efficiency’. Lord Salisbury, on the other hand, told the 

Lords in January that the Bill would ‘ destroy the essential balance 
` of the Constitution ’. 

The difficulty is sharpened in the present case by the narrow 
scope of the Bill itself—designed to alter only the period over which 
the Lords may effect delay in the passing of a Bill—and by the 
apparently narrow gap between the views of the parties on this 
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particular point. The Government representatives at the talks 
‘would have been prepared to suggest to the Labour Party that 
the “ period of delay? which, under the Parliament Bill, would 
be one year from the Second Reading in the Commons on the first 
occasion, should be extended to nine months from the Third Reading 
if, in the case of a particular Bill, the latter period proved to be 
the longer’. The Opposition leaders for their part ‘ would have 
- been prepared to suggest for consideration by their supporters... 
a period of twelve months from the Third Reading’. It is, indeed, 
tempting to conclude that a matter of three months must be some- 
thing a good deal less than a ‘ matter of principle’. For the same 
reason, it was not surprising that compromise proposals followed 
the announcement of failure to reach agreement. Of these, the 
suggestion made in the correspondence colums of The Times of 
May 8 ‘that the veto should be twelve months for the first three 
years of a Parliament and nine months for the remainder’ was 
perhaps the most helpful. 

Behind the ‘ three months gap ’, however, lies a gap in constitu- 
tional theory which is not so easily bridged. The Government 
representatives take the view that ‘ the danger in modern conditions 
is that the machinery of democratic government may act too slowly 
rather than too quickly’. Moreover, the case which they clearly 
regard as typical is that of a House of Commons, consistently 
responsive to the People, thwarted in its fourth and fifth session 
by a Second Chamber not directly responsible to the electorate. 
Against this, the Opposition leaders, while insisting that ‘the 
purpose of the power of delay . . . has never been to enable the 
Second Chamber to thwart the will of the People’, hold that the 
Government proposals amount to ‘the virtual elimination of the 
suspensory period’ and ‘ a formidable step towards Single Chamber 
Government, . . . an especial danger in a country . . . where funda- 
mental constitutional changes can be made by a simple Bill’. The 
typical case, on this view, is that of a House of Commons regimented 
by a Government which has lost contact with the People. Briefly, 
for the Labour Party, a Second Chamber may possess ‘ proper 
facilities for debating public affairs and for revising legislation ° but 
it should do so by way of assisting the work of the popular 
assembly. For the Conservative Party, on the other hand, it is the 
power of delay which is crucial, and it is so, not because it is 
necessary for the better functioning of the Commons, but rather 
because it is ‘an essential constitutional safeguard’; it was an 
aspect of this view which Lord Salisbury expressed in 1880 when 
he said that it was the duty of the House of Lords ‘ to represent 
the permanent as opposed to the passing feelings of the English 
nation’. Almost it may be said that one party tests the value of a 
Second Chamber by its usefulness to the Commons, while the other 
judges it by its capacity, on proper occasion, to be inconvenient to 
the Lower House. 
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This important divergence of viewpoint as to the proper role 
of the Second Chamber is one of the features which distinguish the 
present constitutional debate from those of 1910-11 and even 
1917-18. The Rosebery Committee of 1907-8, appointed to 
consider suggestions ‘for increasing the efficiency of the House of 
Lords’, concerned itself almost exclusively with problems of com- 
position, being content to remark, so far as relations between the - 
two Houses were concerned, that ‘ the party in power in the elected 
chamber should be able to count upon a substantial following in the 
House of Lords’, but failing to add any suggestions as to methods 
whereby deadlocks might be resolved. Again, the Bryce Conference 
appears to have encountered no serious difficulty in formulating its 
famous list of functions proper to a Second Chamber; the bulk of 
its time was devoted to methods of constituting the Chamber and 
techniques for adjusting differences of opinion between the two 
Houses. It is, of course, true that whatever were the preoccupations 
of the Rosebery Committee, it was a question of powers and not 
composition when it came to the Parliament Act three years later. 
It is equally true that the agreement in the Bryce Conference on the 
functions of a Second Chamber obscures the fact that in the same 
year the manifesto of the Labour Party boldly proclaimed: ‘ The 
Party stands . . . for the complete abolition of the House of Lords 
and for a most strenuous opposition to any machinery for revision 
of legislation taking the form of a new Second Chamber, whether 
elected or not, having in it any element of heredity or privilege or 
of contro] of the House of Commons by any party or class’. 

Even so, the change of emphasis is real; only of comparatively 
recent years has the main battleground shifted from composition 
to functions. Not that the two aspects have been separable; but 
discussion has proceeded on the basis of ‘ pegging’ one in order to 
analyse the other more easily—and it has been usual to take the 
functions as given. This process is reversed in the Agreed State- 
ment: ‘ proposals relating to the reform of the Composition of the 
House of Lords were discussed first’. It was on this subject that 
considerable agreement was reached. But it is as easy to exaggerate 
the significance of the agreement on composition as it is to minimise 
the extent of difference of opinion on the period of delay. The 
statement reads: ‘If it had been possible to achieve general agree- 
ment over the whole field of Powers and Composition, the Party 
representatives would have been prepared to give the following 
proposals further consideration, so as to see whether the necessary 
details could be worked out, and, if so, to submit them, as part 
of such an agreement, to their respective parties’. More serious 
than the qualifications contained in that careful phrasing is the 
vague character of the proposals listed. The stipulation that ‘ the 
revised constitution of the House of Lords should be such as to 
secure as far as practicable that a permanent majority is not assured 
for any one political party’ is of limited value until methods of 
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implementing it are discussed. The statement that ‘the present 
right to attend and vote based solely on heredity should not by 
itself constitute a qualification for admission to a reformed Second 
Chamber’ is found in the Report of the 1908 Committee. The 
- suggestion that ‘ members of the Second Chamber should be styled 
« Lords of Parliament’? and would be appointed on grounds of 
personal distinction or public service’ does not take us very far, 
unless it is clear as to who is to make the appointments, and whether 
any definition of the qualifications is to be attempted, though the 
rejection of systems of election to the Second Chamber is worth 
\ noting. There is a similar lack of novelty or a similar ambiguity 
\about most of the proposals relating to composition; had further 
discussion taken place on these points—even without reference to the 
parties’ supporters—it seems likely that agreement would have been 
more difficult to secure. 
W. H. Morris Jones. 
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THE INDIAN LAW REVIEW 


We have received the first volume of this interesting new venture, to which 
we wish every success. The articles, many of them written by lawyers with 
English qualifications, are very varied in scope, many being of general interest. 
Space does not permit of reference to them in. detail, but mention may be 
made of Mr. S. C. Mitter’s treatment of the extraordinary Bhowal Case, an 
Indian Tichborne Case which in some respects is more peculiar even than that 
cause célèbre. 

C. 
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NOTES OF CASES 


DELEGATED LEGISLATION AND REQUISITIONING POWERS 


Blackpool Corporation v. Locker, [1948] K.B. 349, threatens to 
become something of a cause célébre because of the severe strictures 
passed by the Court of Appeal upon the conduct of the plaintiffs 
and of the Ministry of Health. No critic of ‘the new despotism ° 
could fail to seize with avidity upon such expressions as ‘ shocking ’, 
‘ oppressive °, ‘really monstrous’, ‘an example of the very worst 
kind of bureaucracy’, which were used by the learned Lords 
Justices to describe what Scott, L.J., called ‘ this almost incredible 
case’.' There also emerge from the judgments one or two 
interesting points of law. 

The Minister of Health was empowered by the Defence (General) 
Regulations, 1939, and later legislation to requisition land for 
various purposes, and to delegate his powers to other authorities. 
By means of circulars he delegated to local authorities (including 
the plaintiffs) or their clerks the power to requisition dwelling- 
houses. (The court held that a delegation to the clerk was in reality 
a delegation to the local authority itself.) The B. Corporation 
purported to requisition L.’s house, but in breach of a condition 
contained in the circulars they gave no directions for the disposal 
of his furniture. A prospective purchaser of the house having 
thereupon broken off negotiations, L. re-occupied the house. The 
Corporation sued L. for trespass and the county court judge found 
in their favour, but the decision was reversed on appeal. The 
Court of Appeal held, (i) that the original requisitioning by the 
plaintiffs was ultra vires, and (ii) that a subsequent letter from 
the Ministry of Health, which was put forward by the plaintiffs as 
either (a) a requisitioning of the house by the Minister himself or 
(b) a ratification of the Corporation’s acts, could have neither of 
these effects. Evershed, L.J., held that, as a matter of construc- 
tion, the letter in question was nothing more than an assertion 
that the house had been properly requisitioned by the Corporation 
in the first place; and he therefore found it unnecessary to decide 
whether the Minister had retained any power to requisition the 
property or ratify the Corporation’s acts, though he clearly indicated 
that in his opinion the Minister had not. Scott, L.J. (with whom 
Asquith, L.J., concurred), expressly held that the Minister had 
retained no such powers. The relationship between the Minister 
and the Corporation was not that of principal and agent; the 
Minister had totally denuded himself of his powers by the act of 


1 See C. K. Allen, ' Squaring the Circular’, The Spectator, February 18, 1948. 
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delegation, save for such powers as he had specifically reserved 
to himself in the circulars. f 

The case should not be regarded as having established the 
proposition that a delegating authority is invariably debarred from 
resuming its statutory powers until it revokes the grant to the 
delegate. In, Huth v. Clarke (1890), 25 Q.B.D. 891, for example, 
it was held that a committee of a county council could continue 

` to exercise its power to make regulations under an Act even though 
it had delegated that power to a sub-committee. Indeed, in 
Gordon, Dadds & Co. v. Morris, [1945] 2 All E.R. 616, Lynskey, J., 
held that the principle laid down in Huth v. Clarke was applicable 
to the relationship between the Minister and Town Clerks with 
respect to requisitioning powers. There is, however, much to be 
said for the view taken by the Court of Appeal of the facts in the 
instant case. And, as Evershed, L.J., suggested, if both the 
Minister before he delegated his powers, and the local authority 
after he had done so, were exercising their functions ‘on behalf 
of His Majesty’, the Corporation could hardly be regarded as a 
mere agent of the Minister. 

One aspect of the case that aroused strong comment from the 
court was the persistent refusal of the Corporation to disclose the 
full text of the relevant circulars to the defendant or his legal 
advisers. The court held that no legal privilege attached to these 
or to any other communications with the Ministry in the case. The 
fact that the Town Clerk was also the solicitor to the Corporation 
was treated as immaterial; here he had been acting as an executive 
officer, not as a professional adviser. 

Scott, L.J., also drew attention to the fact that the Statutory 
Instruments Act, 1946, made no provision for the publication of 
sub-delegated legislation—in this instance the circulars. Now, 
however, the Statutory Instruments Regulations, 1947 (SI 1948, 
No. 1), are in force, and reg. 2 (1) (a) makes it clear that such 
documents, if of a-genuinely legislative character, are subject to 
the provisions of the’Act and are accordingly not precluded from 
being published. Nevertheless, legal advisers are likely to find 
great difficulty in distinguishing between those parts of a circular 
which operate as legal limitations upon the scope of the delegated 
powers, and those parts which are mere administrative instructions 
or advice to the local authority. 

S. A. DE SMITH. 


DELEGATUS NON POTEST DELEGARE 


Allingham v. Minister of Agriculture, [1948] 1 All E.R. 780, is 
an unusual but noteworthy illustration of the functions of the 
courts in reviewing the exercise of delegated legislative powers. 
The Minister of Agriculture had validly delegated to the Bedford- 
shire War Agricultural Committee his powers under the Defence 
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(General) Regulations, 1989, to give ‘directions with respect to 
the cultivation, management or use of land for agricultural pur- 
poses’. The committee, having decided that sugar beet should 
be grown on eight acres of the appellants’ land, directed that the 
particular field to be so cultivated should be chosen by their execu- 
tive officer. The officer chose a field after consulting a district sub- 
committee which had been appointed by the executive committee 
to make recommendations to it. The appellants refused to comply 
with the directions and were convicted, but a Divisional Court 
allowed their appeal on the grounds (i) that the Regulations were 
to be construed as requiring the committee themselves to specify 
the particular field to be cultivated, and (ii) that the committee 
had no power to delegate to the executive officer their own delegated 
power to specify the field: delegatus non potest delegare. If the 
executive officer had conveyed the recommendation .of the sub- 
committee to the executive committee, and if the executive com- 
mittee had then specified the field, the notice would have been 


intra vires. 
S. A. DE SMITH. 


WAR RISKS IN MARINE INSURANCE 


In 10 Mod.L.Rev. 211 we made some comments on causa proxima 
and the construction of the phrase ‘ consequences of hostilities or 
warlike operations ’ in connection with the problem of distinguishing 
war risks from marine risks under Lloyd’s policies. The case which 
called for these comments, The Priam, has now been before the 
House of Lords (see Liverpool and London War Risks Association, 
Ltd. v. Ocean Steamship Co., Ltd., [1948] A.C. 248), which while 
upholding the decision of the Court of Appeal has substantially 
modified it in detail. i 

Two points are worth noticing. In the first place the House 
rejected the novel reading of the word ‘ consequences’ suggested 
by Scott, L.J., as being contrary to the line of authority relating 
to this matter. 

In the second place the House departed from a construction 
of The Cowwold, [1942] A.C. 691, which had been widely accepted 
in the insurance world. In that case a vessel while occupied in 
carrying war stores, i.e., engaged on a warlike operation, stranded 
and suffered damage. This was held by the House of Lords to 
be a consequence of the warlike operation, a decision which created 
surprise, if not consternation, in the market where stranding is 
regarded as par excellence a maritime risk. 

As a consequence of this decision the view arose that any 
casualty happening to a vessel which engaged on a warlike operation 
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would be held in law to be a consequence of such operation. This 
would furnish a simple and easily applied test. It is not really 
borne out by the speeches in The Coawold which proceeds upon the 
basis (see especially per Lord Wright) that the problem of causation 
must be dealt with on lines of common sense, nor is it logically 
tenable. To marine underwriters, however, the common sense 
view of a stranding is that it is a marine peril, so that the reasoning 
of the House made a smaller impact than its decision. 

In The Priam the vessel was again carrying war stores, but 
the damage occurred partly through the heavy deck cargo (a bridge 
layer in particular) breaking loose during a storm and damaging 
a hatch, so that water got into a hold, and partly owing to a 
further incursion of water through the damaged hatch consequent 
upon the master maintaining a zig-zag course at high speed in 
order to avoid a possible danger of submarine attack. Other 
damage was caused to the superstructure of the vessel by the 
heavy seas the effects of which were accentuated by the zig-zag 
course at high speed. The Court of Appeal regarded all this damage 
as consequences of warlike operations, and the market felt that 
its view of The Coxwold was vindicated. The Court of Appeal 
was not, however, applying any such simple rule, and the House 
of Lords in overruling them on the second and third heads of 
damage did not differ from them in their view of the law (except, 
from Scott, L.J., as already indicated) but only in respect of the 
application thereof. 

Put quite shortly the view taken in the House of Lords was 
that the damage actually done by the bridge layer to the hatch 
covers was properly to be regarded as proximately caused by the 
war operation, but that the rest of the damage was proximately 
caused by the sea water, the earlier damage by the bridge layer 
being only a causa sine qua non to this. This marks a return to 
the classical line of authority of which Hamilton, Fraser & Co. v. 
Pandorf Co., [1887] A.C. 518—the case of the rats gnawing the 
pipe through which the sea water entered—is such a good example. 
It has, however, and not unnaturally, given rise to a great deal 
of comment in the market when the view is taken that the Courts 
do not know their own minds. 

In so far as this particular problem is concerned it is not 
likely to arise again, since as a result of The Comwold a com- 
pletely new and much more elaborate formula was devised which 
was incorporated in the Institute Clauses during the later years of 
the war. This in itself contains the seeds of possible future dis- 
putes which are likely to be dealt with in the light of the same 
general considerations as have operated in the cases under 
discussion. 


C. 
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COVENANTS RUNNING WITH THE LAND 


Two points of interest arose in Breams Property Investment Co., 
Ltd. v. Stroulger, [1948] 1 All E.R. 758. Firstly, a landlord, in 
negotiating by correspondence the renewal of a quarterly tenancy 
by a tenant, undertook that he would not terminate the tenancy 
for three-years unless he wanted the premises for his own occupa- 
tion. Then a formal but unsealed agreement was drawn up, which 
omitted all reference to that undertaking. Was the undertaking 
incorporated into the agreement? The Court of Appeal have held 
that it was: either the agreement and the correspondence together 
constitute the lease, which being for less than three years at the 
best rent without a fine may be created by parol agreement, or 
else they constitute an agreement to create a lease, evidenced in 
writing and therefore enforceable in equity. The first point being 
thus decided brings us to the second; this concerns covenants 
‘entered into by a lessor with reference to the subject matter’, 
which by the Law of Property Act, 1925, s. 142, run with the 
reversion. For the lessor in this case sold his interest to the 
plaintiffs, without giving notice of the covenant not to terminate 
the lease for three years. The Court of Appeal have held that the 
covenant bound the plaintiff, for it had reference to the subject 
matter and so ran with the reversion. Professor Cheshire’s test 
was approved: 

€.. . it is suggested that the proper enquiry should be whether 
the covenant affects either the landlord qua landlord or the tenant 
qua tenant. A covenant may very well have reference to the 
land, but unless it is reasonably incidental to the relation of land- 
lord and tenant, it cannot be said to touch and concern the land 
so as to be capable of running therewith or with the reversion ’— 
Cheshire’s Modern Real Property, 5th ed., p. 2i4. 

It is worth noting, however, that there is good authority for 
saying that the rule that a covenant to renew touches and concerns 
the land is anomalous and hard to justify. See, for instance, 
Romer, L.J., in Woodall v. Clifton, [1905] 2 Ch. 257, 259. 
Moreover, in Re Hunter’s Lease, [1942] Ch. 124, 181, Uthwatt, J., 
refused to extend the anomaly and held that a covenant by which 
the landlord undertook either to renew the lease on its termination 
or to pay £500 to the tenant, did not touch and concern the land. 
Now in the present case the anomaly has been extended, without 
reviewing the authorities. Here is not only a covenant to renew, 
but actually a covenant to continue renewing over a period, unless 
a certain circumstance, having nothing whatever to do with the 
landlord qua landlord, arises, ¿.e., unless the landlord requires the 
premises for his personal use. What was once dubbed ‘ an anomaly, 
hard to justify °, is now uncritically accepted and extended by the 
Court of Appeal. 


D. C. POTTER. 
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GIFTS TO THE VICAR 


Re Eastes, [1948] 1 All E.R. 536 

Re Flinn, [1948] 1 All E.R. 541 

Ir is a pity that the House of Lords in Farley v. Westminster Bank, 
Ltd., [1989] A.C. 480 (in which a bequest ‘to the Vicar and 
Churchwardens of St. Columba’s Church for parish work’ was held 
to be non-charitable and void for uncertainty), did not review the 
numerous authorities and overrule those which were not consonant 
to the rules they wished to lay down. For two more cases are 
now added to the list of fine distinctions. We start from an 
undisputed proposition: a gift to a vicar or a bishop as such is 
charitable, for the law presumes he is to hold the gift for religious 
purposes (see Thornber v. Wilson (1858), 4 Drew. 850). But where 
the testator says too much, where, instead of leaving it simply 
‘to the vicar’, he adds a phrase or two explaining how the vicar 
is to use the money, he is in danger of expressing an intention that 
the vicar is to use the money for purposes which are not religious, 
and therefore not charitable. The law is clear and sensible on this 
point. Where the text expressly mentions non-charity, the original 
presumption that the gift was for charity is rebutted. The fine 
distinctions only arise when the decisions in which the law has been 
applied to the facts are reviewed. For what constitutes an expres- 
sion of non-charity? The difficulty of answering this question may 
be illustrated by two cases. In the first of these, Re Garrard, 
[1907] 1 Ch. 382, the addition of the words ‘ to be applied by them 
in such manner as they shall in their sole discretion think fit’ 
was held not to rebut the presumption of charitable intent, arising 
from the preceding words ‘to the Vicar and- Churchwardens for 
the time being’. In Farley v. Westminster Bank, Ltd., on the 
other hand, the words ‘for parish work’ were held to widen the 
scope of the preceding words so as to include non-charities. The 
present two cases in the Chancery Division have given Jenkins, J., 
an opportunity to give a concise statement of the law on the lines 
set. out above. In Re Eastes a bequest to the vicar and church- 
wardens of a church was followed by a long clause giving’ the 
vicar a wide power of applying the money as he chose. In Re Flinn 
there was a bequest ‘to His Eminence the Archbishop of West- 
minster Cathedral London for the time being . . . to be used by 
him for such purposes as he shall in his absolute discretion think 
fit’. In both cases Farley v. Westminster Bank, Ltd. was dis- 
tinguished, and it was held that the clause giving discretion to the 
priest did not enlarge the gift beyond the meaning of legal charity. 
A clear rule is now laid down. Gifts to diocesan and parish priests 
will be construed as charitable, even where a wide discretion as to 
their application is given, provided that no purpose is expressed 
which is not within the scope of charity. The present decisions 
have done much to clarify the law on this point. D. C. Porrer. 
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THE BURDEN OF PROOF IN ADULTERY CASES 


Ginesi v. Ginesi, [1948] 1 All E.R. 878. 


In this case a husband had applied to the magistrate for the dis- 
charge, on the grounds of his wife’s adultery, of a separation order, 
previously obtained by her against him on the ground that’ he had 
wilfully neglected to maintain her.. The Court of Appeal held that, 
although the magistrate had decided the case wrongly on the 
evidence, he had nevertheless required the correct standard of proof 
for a case arising from adultery, viz., the same degree of strictness 
as is required for proof of a criminal offence. A dictum of Lord 
Merriman was adopted as representing the law: ‘ The same strict 
proof is required in a case of a matrimonial offence as is required in 
connection with criminal offences properly so-called’ (Chapman v. 
Chapman, [1945] P. 44 at p. 51). While allowing that the courts . 
require stricter proof of adultery than is usual in civil cases, we 
consider, however, that this dictum goes too far and is not supported 
by authority. It is important to note also that the dictum was 
purely obiter, for the case of Chapman v. Chapman was decided on 
the issue of the husband’s connivance in his wife’s adultery, and in 
particular what constitutes connivance, but did not involve the 
question of strict proof of adultery. Ginesi v. Ginesi, therefore, is 
the first decision which has been based on Lord Merriman’s 
statement of the law. 

In none of the four cases relied on by the Court of Appeal is any 
rule similar to Lord Merriman’s mentioned. Indeed, the Lords of 
_ Appeal in Ordinary in the Scottish case of Ross v. Ross, [1929] 
A.C. 1, so far from supporting the present view of ‘the Court of 
Appeal, spoke of the proof of adultery as if it were not vastly 
different from the burden of proof in any other civil case. All that 
their Lordships meant to say was that they refused to presume an 
act of adultery from the mere fact that the parties were together in 
circumstances where adultery ‘might easily have occurred. More- 
over, in a strongly dissenting judgment, Lord Dunedin reached the 
opposite conclusion: that adultery could be presumed from such 
evidence. 

Again, the case of Ria v. Rix (1777), 8 Hag.Ecc. 74, quoted with 
approval by the Court of Appeal, in no way supports the court’s 
view. Admittedly, in that case, Sir George Hay said: ‘ Proof should 
be strict, satisfactory and conclusive’, but it is open to doubt 
whether he meant that proof should be as strict as in criminal cases ; 
and, in any case, he went on to hold, in the case before him, that 
adultery had been committed, although the purely circumstantial 
evidence before him would not have amounted to the strict proof 
required in criminal cases in his day, and, in fact, seems to the 
modern reader scarcely more conclusive than‘ the evidence before 
the magistrate in the present case. The Court of Appeal cited two 
cases decided by Sir William Scott, who later became Lord Stowell; 
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but neither goes so far as Lord Merriman’s dictum. In the second 
of these two cases, Loveden v. Loveden (1810), 2 Hag.Con. 1, Sir 
William Scott discussed at some length the rules of evidence in 
cases of adultery. He said that no universal rule could be laid 
down as to what kind of circumstantial evidence would be required, 
and went on: ‘The only general rule that can be laid down upon 
the subject is that the circumstances must be such as would lead 
the guarded discretion of a reasonable and just man to the con- 
clusion; for it is not to lead a rash and intemperate judgment, 
moving upon appearances that are equally capable of two inter- 
pretations, neither is it to be a matter of artificial reasoning, 
judging upon such things differently from what would strike the 
careful and cautious consideration of a discreet man’. He went on 
to say, what has been said in numerous cases since, that it is not 
necessary to prove a fact of adultery in time and place. Sir William 
Scott was surely not making any comparison between the burden 
of proof in criminal cases and in cases of adultery; he was dis- 
tinguishing rather between ‘ guarded discretion’ and ‘rash and 
intemperate judgment ’, giving a warning, in short, against jumping 
to conclusions in these delicate matters in which people are more 
liable to make rash decisions than otherwise. In none of these 
cases is there any demand for ‘ proof beyond all reasonable doubt ’. 
In one later case, however, there is a remark which seems to be an 
echo of the ‘reasonable doubt’ rule. This is the dictum .of 
Lopes, L.J., in Allen v. Allen, [1894] P. 248, 252: €A jury ina 
case like the present ought to exercise their judgment with caution, 
applying their knowledge of the world and of human nature to all 
the circumstances relied on in proof of adultery, and then determine 
whether those circumstances are capable of any other reasonable 
solution than that of the guilt of the party sought to be implicated ’. 
But, apart from this statement of Lopes, L.J., which was not cited 
by the Court of Appeal, it seems never to have been stated outright 
before the present case that the burden of proof in cases of adultery 
is equally heavy with that in criminal cases. An obiter dictum of 
Dr. Lushington admittedly goes far in that direction; in Dillon v. 
Dillon (1842), 8 Curt. 86, 116, he said: ‘As far as concerns the 
wife, in effect, this is not a civil but a criminal proceeding, and if 
there be any doubt, she is entitled to the benefit of it 3 the evidence 
may perhaps preponderate in favour of the husband, but I cannot 
say that it is free from reasonable doubt’. It is a little odd that 
this remark was not cited at all in the Court of Appeal. In spite 
of it, however, the courts have regularly found adultery to have 
been proved where the evidence has not only been purely circum- 
stantial, but also not so compelling as the type of circumstantial 
evidence normally required by criminal courts. If what the Court 
of Appeal are deciding in the present case is a well-established 
principle, it seems somewhat remarkable that the principle has 
never until now been enunciated in clear terms as the ratio decidendi 
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of a judgment. Moreover, it was not necessary in the present case 
to have compared divorce cases with criminal cases, for there are 
clear authorities for the proposition that, although evidence of a 
particular act of adultery is not necessary, yet mere evidence of 
the parties being placed so that they might easily have committed 
adultery is in itself insufficient. That would have covered this case. 
Evidence, too, of a course of treatment over a long period of time 
has been held to prove that adultery was committed at some 
undefined times during that period; in such cases as these it cannot 
be asserted that the act of adultery was proved beyond all reason- 
able doubt, in the sense in which that phrase has been interpreted 
in such cases as Woolmington v. D. P. P., [1985] A.C. 462. 


D. C. POTTER. 


INCOME TAX LIABILITY OF MARRIED WOMEN 


TuHE decision of the House of Lords in Nugent-Head v. Jacob, 
[1948] A.C. 821, was a welcome one, overruling as it did the 
decision of the Court of Appeal, [1947] K.B. 17, which, it had 
been submitted in an earlier note in The Modern Law Review, 
Vol. 10, p. 198, for which I was responsible, could not be logically 
supported, 

The decision was concerned with the interpretation of rule 16 
of the General Rules applicable to all Schedules of the Income 
Tax Act, 1918. By that rule:— i 

‘A married woman acting as a sole trader, or being entitled 
to any property or profits to her separate use, shall be asses- 
sable and chargeable to tax as if she were sole and unmarried: 

Provided that— 

(1) the profits of a married woman living with her hus- 
band shall be deemed the profits of the husband, 
and shall be assessed and charged in his name, and 
not in her name or the name of her trustee; and 

(2) a married woman living in the United Kingdom 
separate from her husband, whether the husband be 
temporarily absent from her or from the United 
Kingdom or otherwise, who receives any allowance 
or remittance from property out of the United 
Kingdom, shall be assessed and charged as a feme- 
sole if entitled thereto in her own right, and as the 
agent of the husband if she receives the same from 
or through him, or from his property, or on his 
credit.’ 

The question was whether the private income, received from 
abroad, of a happily married woman whose husband was temporarily 
abroad fell within the first or second proviso. Both parties agreed 
that the husband and wife were technically living together. 
Macnaghten, J., therefore, held that the first proviso applied, on 
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the ground that they could not be both living together and separate. 
The Court of Appeal, however, held that the second proviso applied, 
because otherwise the words ‘ whether the husband be temporarily 
absent from her . . . or otherwise’ in the second proviso could 
have no meaning. But this construction involved construing 
proviso (2) as a proviso to proviso (1) and not, as it plainly was, 
a proviso to the general rule that a married woman is assessable 
as a feme-sole, and the House of Lords accordingly restored 
Macnaghten, J.’s decision. The dilemma, as I submitted in the 
earlier note, would be resolved if ‘living with’ were construed 
in a purely factual sense. But it was to the advantage of both the 
parties to argue the case on the footing that ‘ living with °’ was apt 
to describe a wife living in amity with her husband, although she 
might be compelled by circumstances to live apart from him. 
Lord du Parcq said, at p. 881, ‘If there had been any argument 
to the contrary effect the problem before your Lordships might have 
presented a different aspect, but, even so, I see no reason to think 
that your Lordships’ scrutiny of this perplexing rule would, in the 
end, have produced a different result’. In fact, it is submitted, 
their decision is consistent with, and would have been assisted by, 
a factual definition of ‘ living with’. 

Their Lordships made short work of the unsupportable argument 
that Macnaghten, J.’s interpretation made proviso (2) surplusage, 
see my earlier note. 

No one would dispute Viscount Simon’s lament that the present 
statute law dealing with a married woman’s liability to income 
‘tax is contained in so ambiguous, crabbed and involved a piece 
of legislation. 


Raout P. Coumnvavx. 


REGISTERED DESIGNS 
Stenor, Ltd. v. Whitesides (Clitheroe), Lid., [1947] All E.R. 241 


Decistons by the House of Lords in design cases are not frequent. 
Therefore, the clarification of two points arising under Part II of 
the Patents and Designs Acts, 1907 to 1946, by a unanimous decision 
of the House of Lords is important. 

The registered design in this case showed a fuse to be inserted 
into a vulcanising apparatus for repairing motor car tyres. The 
fuse was of a particular shape, namely, a circular rod, the centre 
part of which was somewhat thicker than the two end parts and 
was divided therefrom by bevelled collars. The vulcanising 
apparatus (which was not covered by the design) had a slot with a 
profile allowing only fuses of the pattern shown in the design to be 
inserted. The vulcanising apparatus could not function until a fuse 
of the prescribed pattern had been inserted. The fuse was made of 
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metal and was about half-an-inch long. The design was registered 
in class 1 which comprises articles made of metal and jewellery. 
Evidence was produced to show that articles made of metal having 
the same shape, though of different size, were known on the 
registration date, e.g., rollers for rolling mills or bicycle crank axles. 

The House of Lords affirming the decisions of the lower courts, 
though partly on different grounds, held the design invalid on two 
grounds: It found that the design was not new or original, and that 
it constituted a mere mechanical device and was therefore not 
registrable. 

On the first ground the House of Lords held that any article of 
the same shape or pattern coming within the same class constituted 
an anticipation, even if it came within an entirely different com- 
mercial category or type of goods and was used for an entirely 
different purpose. Since crank axles for bicycles and rollers for 
rolling mills were made of metal, and since the fuse in question was 
made of metal and classified in class 1 covering metal goods, the 
prior use and publication of the axles and rollers, in the view of the 
court, deprived the shape of the fuse of novelty and originality. 
Conversely, it follows from this decision that if the fuse had been 
registered before the axles or rollers were used or published (and 
if the registration of the fuse had not been invalid for other reasons) 
the registered owner of the fuse design could have prevented the 
sale of axles or rollers of the same shape. On the present wording 
of the Acts and the Classification Rules published under section 86 
by the Board of Trade, this decision is undoubtedly correct. The 
result is, however, inequitable. Accordingly, the Patent Law 
Reform Committee, in its Final Report of September, 1947, Cmd. 
7206, paras. 289 to 295, has recommended abolishing the classifica- 
tion of registered designs. Part I of the Patents and Designs Act 
dealing with patents does not provide for any classification. The 
same is now suggested for registered designs. The Committee 
recommends that the owner of the design should be required to 
specify the particular article in respect of which he desires registra- 
tion of the design, and his copyright in the design should be limited 
to articles so specified and articles of similar description, having 
regard to their general character and use. If this recommendation 
is enacted, prior publication or use of the same pattern for a 
different type of article would no longer constitute an anticipation. 

The second ground of the judgment is based on the definition of 
‘design’ in section 98 of the Patents and Designs Act, reading as 
follows: 

Design means only the features of shape, configuration, pattern 
or ornament applied to any article . . . which in the finished 
article appeal to and are judged solely by the eye; but does not 
include any mode or principle of construction, or anything 
which is in substance a mere mechanical device. 

The court found that the fuse in this case was given the 
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particular shape for the purpose of performing a mechanical function, 
namely, to make the vulcanising apparatus work. The shape of the 
fuse was not designed to appeal to the eye but to operate mechanic- 
ally, much in the same way as a key of a yale lock is cut to a 
particular pattern for the purpose of operating the lock. Therefore, 
the fuse in question did not come within the definition of ‘ design ’ 
as set forth above and was not a proper subject for registration 
under Part II of the Patents and Designs Acts. The removal of the 
design from the register was ordered. 

It is interesting to note from the report that apart from the 
registered design the plaintiffs had been granted a patent for a 
vulcanising apparatus comprising a fuse identical to that shown in 
the registered design. Evidently the fuse alone was not patentable 
because it contained no new technical features. Anybody could 
therefore make and sell fuses to be used with the patented vul- 
canising apparatus. The plaintiffs had tried to secure for themselves 
a monopoly on a continued supply of fuses to users of their appara- 
tus by providing the slot which took only fuses covered by the 
registered design. Under section 38 of the Patents and Designs Act 
a contract: binding the user of a patented article to purchase 
unpatented accessories from-the patentee only, is unlawful. The 
plaintiffs tried to circumvent this provision by registering the fuse 
as a design. This aspect of the case is not dealt with in the judg- 
ments. The strict interpretation given by the House of Lords to a 
registrable design—as distinct from a mechanical device—has, 
‘however, put an effective stop to this attempted abuse of monopoly. 


PETER MEINHARDT. 


PATENTS 
Raleigh Cycle Co., Ltd. v. H. Miller & Co., Ltd., [1948] All E.R. 808 


THE patent in this case covered an electric dynamo set for lighting 
a bicycle in which the dynamo is fitted in the hub of the wheel and 
gives a steady light even at slow speeds. 

Previously it had been thought that a frequency of fifty pulses 
per second was necessary to produce a steady non-flickering light 
for a cyclist. Therefore, dynamo sets had always comprised a small 
wheel on the dynamo driven by the larger outer rim of the tyre by 
means of friction, thus producing a gearing effect. This construction 
had many disadvantages, such as a braking effect on the wheel and 
damage to the tyre. The idea had been mooted to build the dynamo 
into the hub of the wheel, but had been discarded on the ground 
that the dynamo would then rotate too slowly to give a steady light. 

The patentees discovered that from the point of view of the 
cyclist there was a sufficiently steady light reflected on the road 
if the dynamo operated at twenty pulses per second. They designed 
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and described in a patent specification a lighting set with the 
dynamo fitted in the hub. The Raleigh.‘ Dynohub’ constructed in 
accordance with the patent was an immediate technical and 
commercial success. 

The defendants produced a dynamo set which, except for very 
minor details, was a Chinese copy of the patented construction. 

Claims 1 to 4 of the patent covered ‘an electric generator for 
a cycle comprising a multipolar annular permanent magnet and a 
wound multipolar armature mounted within the hub of the cycle 
wheel... .’. 

Claim 5 covered ‘ an electric generator for a cycle, constructed, 
and arranged substantially as herein described, with reference to 
and as illustrated in the accompanying drawings °. 

All the courts found that the patent had been infringed by the 
defendants. The Chancery judge, the Court of Appeal and the 
minority in the House of Lords held the patent invalid, but the 
majority in the House of Lords held the patent valid and gave 
judgment for the plaintiffs. 

The Chancery judge held that the patent lacked ‘ subject- 
matter’, i.e., an inventive step. The Court of Appeal and the 
House of Lords, however, came to the conclusion that the construc- 
tion invented by the patentees involved ingenuity. According to the 
judgments of the higher courts the fact that the idea of a dynamo 
fitted into the hub had been mooted before by several designers, 
but had been discarded as impracticable, coupled with the commer- 
cial success of the ‘ Dynohub ’, proved that the solution found by 
the patentees was not obvious. 

The Chancery judge went out of his way to find flaws in the 
specification and claims of the patent. He raised the point—not 
taken by counsel for the defendants—that the word ‘cycle’ was 
ambiguous; with the help of Fowler’s Modern English Usage and 
the Oxford English Dictionary he searched into the various mean- 
ings of the word ‘ cycle’, and came to the conclusion that it was ‘ a 
most unfortunate and unsatisfactory word to have been introduced 
into a patent specification ’ in order to describe a ‘ pedal bicycle’. 
This view was overruled in the higher courts, but it shows signifi- 
cantly the over-critical attitude adopted by some Chancery judges 
towards the wording of patent specifications. 

The Court of Appeal and the minority in the House of Lords 
held the patent invalid because the patentees had claimed a novel 
construction for a dynamo set giving a steady light, but had failed 
to explain properly that by ‘ steady light’ they meant a light of 
only twenty pulses and had failed to make it clear that the gist of 
their invention lay in the fact that such a light was sufficient from 
the point of view of the cyclist. They held, accordingly, that the 
patentees had failed to do what they had promised to do, and that 
the patent was bad on the ground of ‘ failure of consideration °. 

On the other hand, the majority in the House of Lords found 
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that the patentees had stated sufficiently clearly that by ‘ steady 
light ’ they meant a light of twenty cycles, and that they ‘ had given 
the cyclist what they had aimed at giving him—an improved 
construction and a satisfactory light ’. 

The most interesting part of the decision concerns the claims. 
All judges were agreed that claims 1 to 4 were bad because they 
referred to a ‘ multipolar’ dynamo. This expression was found to 
embrace any dynamo having more than four poles, and the experts 
said that a dynamo with substantially less than twenty poles would 
not give the promised steady light. 

Claim 5, however, did not contain the. offending word ‘ multi- 
polar ’, but referred the reader to the specification which described 
and the drawings which showed a generator with twenty poles. This 
claim was, therefore, held valid by the majority in the House of 
Lords. 

A claim of the type of claim 5 in patent parlance is known as an 
‘omnibus claim’, because it does not set forth individual technical 
features but refers the reader generally to the specification and the 
drawings. Such a claim had been held valid by the House of Lords 
in Hale v. Coombes (1925), 42 R.P.C. 828, but in recent years 
doubts had been expressed by patent draftsmen whether such a 
claim was really entitled to protection. The House of Lords has 
now re-established the importance of an omnibus claim. Obviously, 
it will give protection to a patentee only if the infringer produces 
a Chinese copy or very close imitation of the patented device. 

Raleigh v. Miller breaks a chain jn a long series of decisions by 
the Court of Appeal and the House of Lords holding patents invalid 
or not infringed (or both). Some members of the Patent Bar and 
some Patent Agents herald it as the turning point towards an inter- 
pretation of patent specifications and claims more favourable for a 
patentee than hitherto practised by the superior courts. Others are 
less sanguine and see in the decision merely a narrow victory for the 
patentees on a doubtful point. It will be interesting to see how the 
lower courts will apply to future cases the principles laid down in 
this decision by the House of Lords. 

PETER MEINHARDT. 


REVIEWS 


FEDERAL PROTECTION OF Civi, RicHTs—QUEST FOR A Sworp. By 
Rosert K. Carr. [Cornell University Press, Ithaca, New 
York. 1947. England: GEOFFREY CUMBERLEGE, at the Oxford 
University Press. xii and 284 pp. 16s. net.] 


In 1939 a Civil Liberties Unit was set up in the United States Department 
of Justice for the purpose of providing machinery for the positive enforcement 
of civil liberties, or, as the Federal Attorney-General put it, ‘the aggressive 
protection of fundamental rights’ by the pursuit of ‘a programme of vigilant 
action in the prosecution of infringement of these rights’. The purpose of 
this book is to give some account of the working of this section. 

The idea of such a positive approach to the problem of preserving civil 
liberties must seem a welcome innovation to all who regard this branch of the 
law as of fundamental importance, and they will take up Professor Carr’s book 
with eager anticipation. Alas, after an encouraging introduction the narrative 
tends to fade away into a mass of padding. The truth seems to be that the 
jurisprudence on this: branch of the activity of the Federal Department of 
Justice has not yet been developed sufficiently to provide material for such a 
substantial volume: as Professor Carr himself admits, ‘the number of criminal 
prosecutions the Civil Rights section has been responsible for since its creation 
in 1939 is phenomenally low’. 

The conception of civil liberties among American lawyers is distinctly wider 
than that which prevails in this country, extending particularly to justice 
enforcement; the protection of citizens in the exercise of their political rights 
over a wide field, as in connection with the control of primaries in Presidential 
elections; the prevention of racial discrimination and like matters. Moreover, 
as Professor Carr says, ‘government was the enemy of freedom’, and since in 
America there are numerous States each with its apparatus of government and 
with numerous officials, often recruited under the spoils system, it is obvious 
that there is a wide field for possible Federal control for the enforcement of 
civil liberties. These problems have, in fact been very much more often before 
Federal Courts in America of recent generations than they have in this country, 
and the prima facie need for an ‘aggressive’ policy of enforcement, for the 
provision of a ‘sword’, so to speak, as opposed to a ‘shield’, seems to be made 
out. Since so many of the lines along which these difficulties occur in the 
United States are not found in England, it seems very questionable whether 
any useful purpose would be served by the setting up of similar machinery 
here. 

The Federal Courts, however, can only exercise jurisdiction by virtue of 
statutory enactment within the limits of the constitution, and this has proved 
exceedingly limiting from the point of view of the Civil Rights section: a couple 
of sections in the Civil Rights Act relating to conspiracies, and to wrongful 
deprivation of rights, and the Peonage Abolition Act, are all that is available to 
found jurisdiction. 

The appeals which have been brought before the Supreme Court have found 
the members of that august tribunal very much in two minds as to the correct 
policy to adopt, and the study of the reactions of the different justices who 
have passed upon these cases is perhaps the most interesting aspect of this 
book. The court has, during the period under review, been, on the whole, 
liberally constituted, but it has shown itself very reluctant to entertain pro- 
ceedings for the purpose of enforcing the above enactments. Moreover, almost 
all the judges who have passed upon these cases seem to have changed their 
minds from one case to another. 


852 
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This attitude, if unfortunate, is not altogether to be wondered at. Almost 
all these judges are men who would naturally have a civil liberties bias, 
and most of the few cases have been of the type which arouse strong feelings. 
Nevertheless the enactments to be applied are vaguely worded and date from 
the period after the civil war, when a good deal of Federal legislation was 
passed which is now suspect. It is not surprising that the justices should be 
reluctant to build up a jurisprudence directed against State rights upon such 
a slender foundation. 

Professor Carr thinks that if the C.R.S. is to prove a success it must have 
a much firmer platform for action. This could be provided by constitutional 
amendment, but such is obviously not likely to be forthcoming, and he invites 
the Supreme Court to supply it by judicial interpretation. New and compre- 
hensive civil liberty legislation would obviously be of assistance to the court, 
and Professor Carr calls for it strongly. 

This volume is the second of a series of Cornell Studies in Civil Liberty. It 
is good to see that this university, which has been a centre of the Civil 
Liberties Movement in recent years, is continuing its good work, 

C. 


THe Civ. SERVICE IN THE CHANGING STATE. By H. R. G. 
Greaves. [London: Harrap & Co., Ltd. 240 pp. (with index). 
10s. 6d.] 


Mr. Greaves has written an important book, and one which should be pondered 
by a much wider public than the students of the machinery of government to 
whom it is primarily addressed among these not least by lawyers. The 
changing role of the civil servant in modern England has often been 
commented upon both with praise and blame, and the importance of the 
development has been universally acknowledged, yet no one has, until Mr. 
Greaves, sat down to make the full-dress study which the situation so obviously 
demanded. He has accomplished his task with knowledge and with judgment, 
and his work is likely to command attention for many years. 

What Mr. Greaves is concerned with is the role of the civil service in 
the planned economy of the modern State, using the word economy in a wide 
sense. The State is providing, and is going to provide still more in the future, 
a wide range of services for the public. Equally on the more purely economic 
side it is going to superintend and control production and distribution a 
great deal more than has been the case since Tudor times. It is even, through 
public service corporations, going to assume responsibility indirectly for much 
of the actual production. Since the State functions through the civil service 
this means that that service has expanded and is expanding rapidly and is 
confronted with tasks and problems of a quite novel character. 

Those facts obviously raise another set of problems concerned with recruit- 
ment, training, and especially with the control of departmental policy and 
functioning, which are not only intricate and intractable in themselves, but the 
successful solution of which is vital to the life and well-being of the people. 
Too much thought can hardly be given to such matters, and it is to be hoped 
that this book will stimulate an intense discussion both inside and outside the 
civil service. ý 

Mr. Greaves’ opening chapters are concerned with the service as it exists 
today. In order to assess its present abilities and potentialities he investigates 
the social situation which it was built up to handle, and how the building up 
was successfully carried out on the advice of Sir Stafford Northcote and Sir 
Charles Trevelyan. The fundamental of their reform was to substitute an 
absolutely impartial method of recruitment for the old system of patronage. 
One of the major practical issues raised in this book is that of recruitment 
for the public service corporation which at present goes too much by favour, 
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and in respect of which there is cause for public concern. Too much attention 
can hardly be given to Mr. Greaves’ sensible comments upon this matter. 

After this assessment there follows an important chapter on the Public 
Service Corporation as a type of Government organisation, the substance of 
which appeared in this Review (see Vol. 7, p. 42). Having thus described and 
assessed the civil service and the problems with which it is confronted, which 
are, indeed, the main problems of the modern State, Mr. Greaves comes to the 
heart of his discussion, which is the provision and organisation of the necessary 
leadership. This is, of course, the Treasury. He undoubtedly puts his finger 
upon one of the crucial difficulties here. The Treasury’s role as controller 
of the civil service is only a by-product of its main departmental functions. 
He is certainly right in calling for a new conception of the Treasury’s function, 
if not a new department directly under the Prime Minister working, perhaps, 
through a Minister of State, or other strong political lieutenant. 

Tt may be doubted whether Mr. Greaves has quite sufficiently gauged the 
hostility which such proposals will undoubtedly arouse in the other depart- 
ments. Yet it is undoubtedly true that in the battle for the new Britain the 
various units of the army fight independently, save for occasional timid inter- 
vention by the Treasury, and such co-ordination as committees of overworked 
and harassed Ministers may from time to time bring to bear. It took a long 
time to obtain the appointment of a Minister of Defence for the purpose of 
co-ordinating the activities of the armed forces, it will take longer still to 
obtain adequate central control of the ministerial departments. 

Mr. Greaves goes on to describe the machinery by means of which such 
central direction could be achieved. His suggestions are fertile, and his 
discussions stimulating. It is to be hoped that his work will attract the 
attention of those who carry the supreme authority for directing the affairs 
of the nation at this crucial time. 

C. 


REDISCOVERY oF Justice. By F. R. BIENENFELD. [London: 
George Allen & Unwin, Ltd. 1947. 240 pp. ; bibliography and 
indices, 241-268. | 


Turs is an interesting work intended not only for legal experts but also for 
the enquiring layman. For this reason the author has resisted the temptation 
to annotate the text, which certainly makes the book easier to read. The 
style is pithy, epigrammatic and clear. 

The book is significant in that it reveals that even a writer with the psycho- 
analytical approach finds it difficult to avoid the terminology of natural law. 
The author begins by a psychological study of the family unit, illustrating 
the contradictory demands made by each of its members. Each child leans 
to one or other of these demands, according to the needs of the moment. 
Justice is not a system of ideal rules, but an eternal method of social economy 
in the use of force: it tries to reconcile the conflicting demands with some 
consideration for the rights of all. No one demand can ever be completely 
satisfied. 

This approach is then projected into the nation state and finally into the 
international sphere. The search is for rules of natural law which can be 
made the basis of an international bill of human rights. But the author is 
.not seeking immutable rules—natural law is relative to time and place and 
consists of those values actually accepted by the community in question. ‘The 
crucial question of all jurisprudence whether and when justice is superior 
to law, may now be answered on the basis of the theory of the relativity of 
natural law: any national legal system which infringes principles of natural 
law as recognised and considered self-evident in a particular period of evo- 
lution produces no law at all, but conceals a crime beneath a facade of 
legality.’ This doctrine he uses in defending the charge of crimes against 
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humanity brought at the Nuremberg trial. The laws of Germany which 
authorised such acts were, invalid. 

The book is reminiscent of many other writers, but it is doubtful if all 
the strands can be easily woven together—Radbruch’s relativism: the influ- 
ence of the medizval theory that natural law determines the limits of positive 
law: Pound’s social engineering and jural postulates: modern psychology : 
realism in the sense that the author is concerned to examine the facts. The 
author is modest in the formulation of the international bill of rights, for 
he recognises that public opinion is not yet sufficiently developed to allow 
him to say that there are many ‘natural laws” operating in this sphere. 

Can we apply to society the analysis of the individual in terms of psycho- 
analysis? In a certain sense we can, for society is just a mass of individuals, 
each with these particular demands. But to the solution of certain problems, 
the purely psychological approach (as manifested in this book) leads to a 
dangerous simplification, and we must be careful not to be led astray. Then 
when we come to the international sphere, it may be a useful analogy to talk 
of a ‘fatherless’ society—but it must not be pushed too far. Again, China 
may be an ‘adolescent’ from the angle of the political development of the 
modern state, but in other respects her way of life shows an inherited wisdom 
and a culture developed over centuries. Again, there is a tendency to try 
and obtain the best of both worlds. Justice is relative: but laws opposed to 
this relative justice are invalid. 

The work, however, is certainly stimulating and is couched in a form 
which should interest a wider circle than the legal profession in what is 
certainly the greatest problem of our time—the creation of an interrational 
community in the real sense of the word. 

G. W. Paron. 


Common Sense in Law. By Sir PauL Vinocraporr. Second 
edition, revised by H. G. HANBURY. [Geoffrey Cumberlege. 
Oxford University Press. H.U.L. 1946. 192 pp. 8s. 6d.] 


In his introduction Dr. Hanbury calls this book ‘a gem, a little classic’, and 
has disavowed any intention of bringing the original edition up to date, only 
making alterations where the text has become incorrect. No one will deny 
that this is the proper course, but such restraint in editors is nevertheless rare, 
The book is a small-scale map of a very large area and yet, despite the 
omission of detail, gives the intending traveller an excellent idea of the nature 
of the terrain. To quibble with statements by the author because, being 
generalised, they are not wholly accurate is of little value. The book is 
written for those who want a simple introduction to the nature of law; over- 
simplification is therefore a fault only where it misleads and not where 
it merely results from the absence of detail. 

After rejecting Ihering’s ‘delimitation of interests’ as the end of law on 
the ground that the function of the State is ‘to see that the wills of the 
members of the community do not clash while striving towards the attain- 
ment of their ends’ and ‘to lay down and enforce the rule of the road’, and 
after denying that social policy can be ‘the essential element of legal arrange- 
ments’, the author stated: ‘The aim of law is to regulate the attribution and 
exercise of power over persons and things in social intercourse’, A few pages 
later law is defined as ‘a set of rules imposed and enforced by a society with 
regard to the attribution and exercise of power over persons and things’. 
Our young reader may be a little disappointed when he sees that the author 
is saying, in effect, ‘the aim of law (in my definition) is to be law (in my 
definition)’. Law, however defined, exists in the factual world. The aim of 
law, on the other hand, exists in the world of opinion and ideas. 

Again, at the outset of the chapters on sources, our innocent will read: 
‘To begin with it seems clear that a law may be either made in advance for 
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the express purpose of regulating future events or else declared by courts 
of justice in exercise of their jurisdiction. Herein is the fundamental distinc- 
tion between legislation and judge-nade law’. Custom is then called an 
aspect of the latter and is defined as ‘legal rules based on traditional usage 
and declared in popular courts: the customs observed in the borough courts 
of Southampton or of Nottingham, for instance’, The author thus first 
makes a distinction between laws which are made and those which are 
declared (his italics), a misleading over-simplification in itself; then he 
immediately refers to judge-made law, and the mind of our innocent may 
stagger. Customs are ‘declared in popular courts’ and the examples given 
are those ‘observed in the borough courts’. Does this mean, the learner may 
ask, certain procedural differences in these local courts or does it mean certain 
differences in the law itself which are recognised in those courts? If the 
former, is this the limit of the scope of custom and is this why it is called 
judge-made law? If the latter, are these local courts then popular courts? 

To write an introduction to the nature of law in two volumes is so much 
easier than to contain it within two hundred pages. Most authors can (and 
do) explain what they mean at length; the brilliance of this book is that it 
manages, despite certain misleading over-simplifications, to explain so much 
so well in so few words. 

J. A. G. GRIFFITH. 


THe ALLIED Minirary GOVERNMENT oF Germany. By W. 
FRIEDMANN, LL.M., DR.JUR. [London: Stevens & Sons, Ltd. 
x and 862 pp. (with index). 25s.] 


Tus is not a book primarily about the legal aspects of military government 
in Germany. The author is, however, a distinguished lawyer whose work on 
this Review is well known, and the legal is not the least important side of 
military government so that some account of this important volume may prove 
of interest to our readers. 

Professor Friedmann not only played his part in the preparations for the 
allied administration of Germany, but afterwards held important posts on 
both legal and economic sides. He therefore speaks with authority. His book, 
moreover, is well documented, and contains a particularly valuable set of 
appendices in which almost every law, pronouncement and ordinance of real 
importance is set out, together with relevant statistical information, typical 
political and administrative documents, and much other apposite material. 
It is likely therefore to remain an authoritative work on its subject until such 
time as the episode can be dealt with in historical perspective. 

One may, perhaps, be permitted to make one further point of general 
import. Professor Friedmann was a victim of the Nazi régime, but although 
he has developed an obvious affection for the land of his adoption, he has not. 
lost a genuine devotion to the country of his birth. He clearly feels very 
deeply the miseries which the allied administration has been able to do so 
little to alleviate, but has nevertheless succeeded in maintaining æ strikingly 
objective attitude. His comments, for example, on the thorny subject of 
denazification, which is so apt to arouse here sentimentality, whether of the 
callous revengeful, or the sickly sloppy, type as to be hardly capable of rational 
discussion, are a model of sound reasoning and common sense. 

I do not propose to set ont in detail the topics with which Professor 
Friedmann deals. He naturally discusses all the main aspects of military 
government; the constitutional problem, the rebuilding of the administration, 
political and social reconstruction, the restoration of law and justice, and the 
educational and economic problems. These chapters form the substance of 
the book, though they are preceded by a number of chapters in which the 
background to the problem is sketched in in masterly fashion, and are 
succeeded by a series of chapters in which Professor Friedmann analyses profit 
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and loss, and assesses future prospects. Although here and there one has the 
impression of haste the. book is remarkably well constructed, and attractively 
written. 

It is unlikely in the conditions of the modern world, and in the situation 
created by a modern war that one great nation will ever again successfully 
govern another, as was possible with the French in the time of Napoleon or 
with the British in India for many years. When four of them make the 
attempt together one should expect chaos. The astonishing thing is 
not that the experiment has been unsuccessful but that the disaster has not 
.been much more complete. As Professor Friedmann says, ‘the government of 
a defeated country demands an exceptional combination of qualities. The 
incentive to discipline created by danger is replaced by the consciousness of 
absolute power and the easy availability of loot’. : 

Nevertheless it has been the American and, though to a lesser extent, the 
British, Governments’ policy to shed this absolute power as quickly as 
practicable. Professor Friedmann shows how German responsibility has been 
built up and how the result of this has been an increasing responsiveness on 
the part of the Allies to German democratic opinion. Indeed, in some spheres, 
such as that of education, where the German tradition is particularly 
conservative and bourgeoise, the effect of handing over power to the Germans 
may well have seriously reactionary consequences. 

The chapter on the restoration of law and justice is one of the shortest in 
the book. This is no doubt because this has been one of the outstanding 
achievements of military government. Plans had been carefully worked out 
before invasion, and could be put into operation with less modification than in 
other spheres. In no aspect of their régime had the Nazis evoked a more 
widespread hostile reaction than to their police system and their administration 
of justice. Yet wide cadres of the old professional magistracy were available 
to man the courts. The result has been a rapid re-erection of the framework 
of justice, though internal conditions remain unsettled, and the volume of 

` crime is very disturbing. Professor Friedmann’s complaint here is that the 
armies of occupation are not equal with German citizens before the law. But 
this seems rather a Utopian attitude in the actual circumstances of the 
occupation. C. 


Tre Terrau or Mazor War Cremmwars : Proceedings of the Inter- 
national Military Tribunal sitting at Nuremberg, Germany. 
[H.M.S.O., 1947. Part 9, 864 pp., 5s. 6d.; Part 10, 382 Pp.-, 
5s.; Part 11, 888 pp., 7s.; Part 12, 444 pp., 7s. 6d.; Part 18, 
872 pp., 6s. 6d.] 


` Trese five volumes of the Nuremberg proceedings cover the period March 12 
to May 13, 1946. In that space of time the Tribunal was concerned with the 
individual defences of Goering, Hess, Ribbentrop, Keitel, Kaltenbrunner, 
Rosenberg, Frank, Frick, Streicher, Funk and Schacht, and began hearing 
evidence on behalf of Dönitz. . 

Those who are desirous of learning something of the Rise and Fall of the 
Nazi Empire need do no more than read through the oral. evidence given by 
Goering on his own behalf, for he was in the Party from the early days, having 
met Hitler in 1922 and taken part in the Munich putsch in 1923, although at 
the end it appears that he was no longer of the Party, having been arrested in 
April, 1945 (Part 9, pp. 68-210, 232-888). 

Comparisons are often drawn between the Intefnational Military Tribunal 
at Tokyo with that at Nuremberg, but in comparing the protection accorded 
to the rights of the accused one is left with the impression that at N: uremberg 
the defence was treated with the greatest possible consideration. At Tokyo, 
if the newspaper reports are correct, the defence appears to have been 
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hampered by the Tribunal; thus, an adjournment was refused after one of the 
defending counsel, conducting the examination-in-chief of a witness, had been 
suspended for objecting to what he considered the unwarranted interference 
of the Tribunal in telling him to confine his examination to matters raised by 
the prosecution. At Nuremberg, on the other hand, the rights of the defence 
were fully protected. During his cross-examination of Goering, Mr. Justice 
Jackson produced a document which had not been shown to the defence. 
Defending counsel objected to the admission, but was overruled on the basis 
of the value of surprise in cross-examination. Counsel then asked for a 
general ruling that ordinary documents should be made available. Mr. Justice 
Jackson commented on this: ‘Frankly, I do not know whether we have 
adequate copies to furnish them to all the defence counsel now’. The Presi- 
dent’s reply to this was ‘Maybe you have not, but you can let them have one 
or more copies’ (Part 9, pp. 238-9). 

Part of Hess’s defence was based on the alleged injustices of the Treaty of 
Versailles, largely on the grounds of duress and its incompatibility with the 
Fourteen Points. It was contended that duress made the Treaty incompatible 
with international law; but a peace treaty has never been impugned on the 
grounds of duress, for this is always present between victor and vanquished. 
To invalidate a treaty, duress must be of a personal character exercised against 
the negotiator. The court held these arguments on Versailles to be completely 
inadmissible. 

It is by now well known that post-1945 practice in the trials of war 
criminals has been to admit evidence which in the normal way would be 
completely inadmissible. Thus Schacht, in his own defence, was permitted to 
report to the court what Speer, another of the accused, had told him had 
passed in a conversation between Hitler and himself. (Part 12, pp. 442-3.) 

The bulk of the material in these volumes is completely factual and merely 
relates to the personal anticipation of individual defendants in the various 
incidents that took place in Nazi Germany. Although these particular 
volumes may not be of outstanding value to the lawyer, they will constitute, 
with the remainder of the Nuremberg documents, the full record of what may 
well come to be regarded as one of the most outstanding cases in international 
law. 


L. C. Green, 


Law Reports oF Trists oF War Crimmnats. Vol. 2, ‘ The Belsen 
Trial’. [Selected and prepared by the United Nations War 
Crimes Commission. H.M.S.O., London. 1947. 156-pp. 8s.] 


Tre second volume of the Law Reports of Trials of War Criminals is 
devoted to the consideration of the first large trial of personnel employed in 
German concentration camps. 

The Belsen Trial was of forty-five accused, of whom twenty-one were 
women, led by the notorious Josef Kramer, for atrocities perpetrated at, 
Belsen, Auschwitz, or both. It was nat an international trial in the Nurem- . 
berg sense, for it was heard by a British military tribunal instituted under 
the Royal Warrant of June 14, 1945, and the accused were defended not by 
civilians, but by British or Polish serving officers. A British military court 
was established because the victims at the camps represented ten allied 
nationalities and the accused were in British hands, having been captured at 
Belsen when the British forces overran that camp; it was considered, there- 
fore, that the most practical course to adopt was to instal a British tribunal, 
with representatives of the allied nations affected—together with a represen- 
tative of the World Jewish Congress, for most of the victims, especially at 
Auschwitz, were Jews—attending as official observers. 

If any proof were needed of the extent to which Nazi philosophy had 
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affected German youth, this trial would provide it, for many of the accused 
were young persons between 18 and 25 years old. .In fact, one offered the 
defence that he was too young and too weak to have committed murder. 

In their defences the accused usually denied the allegations against them; 
called the prosecution witnesses liars; pleaded mistaken identity, claiming that 
they were never at the camps; or confessed that they indulged in minor face 
slappings. Perhaps the most amazing plea of all was that put forward by 
Francich, who said he ‘could have escaped.... He was so fond of the 
prisoners, however, that he thought it was his duty to stay and look after 
them’ (p. 50). He fulfilled this duty so well that the court sentenced him to 
be hanged. 

Colonel H. A: Smith; at that time Professor of International Law in the 
University of London, appeared on behalf of all the accused, and raised the 
plea of superior orders. © He argued that the Manual of Military Law as 
unamended was a correct statement of the law, and the change, published in 
April, 1944, and based on the sixth edition of Oppenheim, was not good law 
(pp. 77-8). This defence could not ‘cover any of the ill-treatment that 
occurred at Belsen, for the defence agreed that the beating of prisoners was 
illegal, even according to the law of Nazi Germany. At Auschwitz, on the 
other hand, the gas chambers were installed, apparently, on Himmler’s orders, 
and Colonel Smith, therefore, contended that the accused had a valid defence 
in that they merely carried out the orders of their superiors. He seemed to 
imply that it was the amendment to the Manual which denied the validity of 
the defence of superior orders, completely ignoring the precedent of the 
Llandovery Castle, 1921. In this connection he implied that legality by 
municipal law was a valid defence in the eyes of international law, but this 
is to ignore the fact that international law has never recognised the defects 
of municipal law as a valid justification for inaction or illegal action accord- 
ing to international law; for, as was pointed out in the Alabame Arbitration, 
a government ‘cannot justify itself for a failure in due diligence on the plea 
of insufficiency of the legal means of action which it possessed’. Since the 
liability of a State arises from the acts of its subjects, it must be equally 
trué that if the subject is charged-under international law he cannot raise the 
‘insufficiency’ of his national law as a justification for his actions. 

It is a little strange to find that Colonel Smith argued that because one of 
the belligerents, during the course of the war, occupied enemy territory and 
declared it to be annexed, the other belligerents, and also a tribunal bound to 
apply international law, were obliged to recognise this state of affairs, so 
that persons living in such territory would have become German nationals, 
with the result that atrocities against them could not be regarded as war 
crimes, The tribunal, on the advice of the Judge Advocate, who, despite the 
statement on page 187, is not the legal member of the tribunal, rejected all 
these pleas raised by Colonel Smith. 

Another point of interest to lawyers was the plea raised by the Polish 

officer on behalf of certain Polish accused that, insofar as they persecuted 
Polish citizens and others, they could not, because of their Allied nationality, 
be guilty of war crimes. To accept this plea would be to grant a privileged 
position to any traitor or neutral subject serving in, or on behalfvof, the 
enemy’s forces. 
_ Of similar interest was the admission of unsigned affidavits, and even 
ordinary letters, as evidence in accordance with the terms of the Royal 
Warrant. Evidence wag also admitted of atrocities against Hungarians and 
Italians, and of similar activities carried on by the accused at other camps— 
thus Kramer confessed he had gassed prisoners at: Natzweiller (p. 40)—the 
justification being that such evidence tended to show that the accused were 
in the habit of behaving in such a way to the prisoners in their charge and 
that Belsen and Auschwitz were not isolated incidents, but part of a common 
and concerted plan to ill-treat,and éxterminate prisoners, especially Jews. 

It must not be forgotten that there may be more than a little truth in the 
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suggestion put forward by Major Cranfield, defending officer of Irma Grese 
and others, ‘that the accounts of incidents which had been put forward by 
prosecution witnesses were very probably a confused telescoping together of 
experiences undergone by them during the whole of their time in concentra- 
tion camps. When accusations had to be made at Belsen there were only a 
limited number of S.S. personnel to accuse. A large number had gone away, 
and when these witnesses, having suffered so much, were given the opportunity 
of accusing somebody, then the incident, probably telescoped, had to be 
pinned on to one of the people available in custody ’ (p. 87). 

Probably of more lasting value to the rules of international law in con- 
nection with the punishment of war crimes than the résumé of the Belsen 
Trial is the collection of notes contributed by the staff of the United Nations 
War Crimes Commission dealing with such matters as the charges, the 
evidence, the pleas, the law involved, and any other matters of interest or 
importance that arose’ during the trial. When the series is complete these 
notes will constitute a valuable commentary on the practice of war crimes 
trials after 1945. 

L. C. Green. 


Pacers Law or Banxinc. Fifth edition by Maurice MecRAm. 
[London: Butterworth & Co. (Publishers), Lid. 1947. -xlvii 
and 446 and 50 pp.] 


Tus is the first edition of this remarkable work for which the author is not 
responsible. The late Sir John Paget, x.c., already an old man, produced the 
fourth edition in 1930, since when there have been a substantial number of 
decisions of the first importance, so that Mr. Megrah has had a responsible 
task. As secretary of the Institute of Bankers, and the author of a workman- 
like book on bills of exchange, he is exceptionally well qualified for the task 
which he has discharged with competence. 

. Before discussing a few of his more important additions I should like to 
make a few general remarks on the volume as a whole, party because this is 
the first occasion upon which the work has been discussed in.the Review, and 
party out of respect to Sir John Paget, who undoubtedly achieved outstanding 
eminence as an authority on the law of banking. 

In one sense the law of banking is an unusually narrow subject, for there is 
very little English law concerned exclusively with the business of banking. On 
the other hand bankers are much more closely concerned with one branch of 
the law merchant, that is the law of bills of exchange, than is any other section 
of the community. And again, many of a banker’s activities bring him closely 
into touch with those branches of the law which regulate such activities, notably 
with all that relates to securities for loans. In this way the law of mortgages, 
for example, becomes part of the law of banking. In another sense then, the 
subject covers a very wide ground. 

The author of a textbook on the subject is accordingly faced with difficult 
problems of selection and emphasis. He is obviously under the necessity to 
discuss in full detail matters which are peculiar to bankers, but on other topics 
he must exercise discretion lest he find himself, when discussing securities, 
embarked upon a full scale treatise on, for example, mortgages. These diffi- 
culties have not always been satisfactorily surmounted. Sir John Paget’s long 
experience as counsel to the Institute of Bankers gave him a valuable insight 
as to how far it was useful to go in these matters, and guided him as to the 
emphasis required in discussing the manifold complexities of bills and cheques. 
Even he, however, did not achieve a uniform excellence, and his chapters on 
securities are in some respects far from adequate. 

His work was throughout marked by vigour of mind and the fearlessness of 
a strong personality. With a grasp of his subject which it has fallen to few 


JuLy 1948 REVIEWS 861 


even of the most eminent judges to possess, and a robust self-confidence in the 
value of his own opinions, Paget was never afraid either to express a view on 
a point which had not yet come up for decision or to criticise the soundness of 
judgments already given. On a number of occasions his views were subse- 
quently accepted by the courts, than which no stronger testimony to their 
accuracy could be desired. 

It may finally be observed that Paget was writing for practitioners, and for 
practitioners experienced in the subject-matter of his work. His book, there- 
fore, is quite unsuitable for students approaching the subject ab initio, or 
indeed for qualified lawyers, unless they are prepared to embark upon a 
serious study of the subject. 

It is very pleasing to observe that Mr. Megrah has entered upon his task in 
the spirit of Paget, though he has not perhaps acquired the self-confidence of 
his master. It is not difficult to see that he does not regard Savory v. Lloyds 
Bank, Ltd., [1933] A.C. 201, as achieving the acme of judicial wisdom, but his 
comments lack the pungency which we should have expected from Sir John 
Paget. He has incorporated the recent cases with a due regard to the 
organic character of the work, and I have been able to find little with which 
I am not in agreement, though I am not convinced that after Carpenters’ Co. v. 
British Mutual Banking Co., Ltd., [1988] 1 K.B. 511, it is now clear that 
section 19 of the Stamp Act, 1853, was repealed by the Bills of Exchange 
Act, 1882. 

Mr. Megrah has apparently overlooked a few cases which are of importance, 
as Penmount Estates v. National Provincial Bank (1945), 173 L.T. 344, and 
South African Reserve Bank v. M. Samuels & Co., Ltd. (1931), 40 L1.L.Rep. 
291. 

I hope that this is only the first of a number of editions for which Mr. 
Megrah will be responsible, and I would like to suggest to him that he should 
pay special attention to that part of the work which deals with securities for 
advances, which I have already alluded to, These three chapters need re- 
casting and rearranging, and some parts require extensive rewriting; there 
ought, for example, to be a separate chapter or section on mortgages. More- 
over the rather inadequate discussion of bankers’ documentary credits, one of 
the greatest inventions of modern commerce, is broken up over various sections. 
Perhaps Mr. Megrah could give us a really good new chapter on this subject 
next time? 


Sykes’ Bankine anD Currency. Ninth Edition. By the Author. 
[London: Butterworth & Co. (Publishers), Ltd. xiv and 247 
pp. (with index).] 


Tas little book, now in the forty-third year of its life, still provides a useful 
introduction to the mechanics of banking and currency which can be profitably 
read, but with caution, by those wishing to obtain a background before em- 
barking upon the study of the law of banking. One needs caution because the 
legal side is very sketchy, not always accurate, and leaves out of account some 
of the most important modern decisions. 

‘ Cc. 


A SIMPLE GUIDE To NEGOTIABLE INSTRUMENTS AND THE BILLS OF 
Excnance Acts. By Dupy Ricnarpson. ([London: 
Butterworth & Co. (Publishers), Ltd. 1948. vi and 182 and 


7 pp.) 


TERE are more competent elementary textbooks on bills of exchange than on 
any other branch of mercantile law, and only something exceptionally good 
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would justify a new one in these difficult times. This volume is certainly not 
that exception, and we doubt whether a student attracted by the promise of 
simplicity contained in its title will agree that the complicated subject has been 
made clear. 

Mr. Richardson begins with an introductory section in which he discusses 
common Jaw and equity, choses in action, and the general principles of 
negotiability. This is very sensible and except that the first of these chapters 
is not very illuminating contains some helpful explanation. 

When discussing bills of exchange, Mr. Richardson takes the student through 
the Act section by section, which is a time-honoured and reasonably effective 
method. It results, however, in an absence of discussion of general principles, 
and, usually, a failure to paint in the necessary background; yet only by 
adequate attention to these matters can the clarification aimed at on behalf of 
the beginner be achieved. There is, for example, no attempt to explain the 
general relationship of banker and customer, on which the whole law of 
cheques really depends, nor is that important instrument considered in its 
fundamental aspect as a mandate to the banker. 

Mr. Richardson pays much less attention to the cases than would a lawyer, 
and there is much to be said for this in a beginner’s book, but surely to discuss 
cases without giving their facts, particularly such important cases as London 
Joint Stock Bank v. McMillan, is asking for trouble. Again, is it possible 
adequately to present the law on negligence under section 82 without any 
mention of the cases at all? 

There are a number of matters on which the book is likely to be misleading. 
In the introduction to Part 2 it is suggested that the use of cheques has 
led to a decline in the use of other types of bill. This is no doubt true up 
to a point, but if the student is led thereby to suppose that commercial bills 
have ceased to be important much harm will have been done. Again, the 
explanation of ‘antecedent debt or liability’ under section 27 is quite unsatis- 
factory. For the purpose of terminating the banker’s mandate lunacy is 
treated as the equivalent of death, and notice of presentation of a bankruptcy 
petition is equated with the making of a receiving order: these and other 
complicated matters are set out without any attempt at explanation. 

On the other hand, Mr. Richardson’s book contains some useful and novel 
features; e.g., his diagrammatic use of the links of a chain to explain the course 
of negotiation. Much of his explanatory material is distinctly helpful and 
sometimes rather original. In collaboration with a competent lawyer he might 
well produce a volume which would be a distinct contribution to the needs of 
beginners in this difficult subject. c. 


Business Law. By Roserr O. Sear and Bensamın W. PALMER. 
[New York: McGraw-Hill Book Company Inc. xiii and 478 
pp. (with index). Price in England 16s. 6d.] 


I mave perused this book with much interest, because methods of presenting 
elementary law are more likely to differ from one country to another than 
are methods of presenting more advanced law, e.g., for practitioners. This 
volume has a number of features which are seldom if ever found in similar 
English textbooks: most of these I consider distinctly useful: and since much 
of the law dealt with is common to both countries, an intelligent use of this 
book for auxiliary reading could hardly fail to be helpful to an English student 
of elementary commercial law. 

The normal practice of our textbooks is to commence with the law of 
contract, which I have always felt was a bit far on for a green beginner 
whose conception of the meaning of law is often of the vaguest. In this book 
short chapters on the meaning of law, classification and procedure, as also a 
not very appropriate chapter on damages and specific performance, precede 
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the substantial section of the work which is devoted to contract. Then follow 
chapters on the various types of commercial contract and on trading 
associations of much the same type as would be found in an English elementary 
textbook. After which there are chapters on debtor-creditor relationship, real 
estate, mortgages and mechanics’ liens, Government regulation of business, 
modern labour legislation, and torts and crimes. The elements of the law of 
industrial property, which is sometimes dealt with in similar English books, 
is not included. 

The style of exposition is simple, almost homely, direct and clear. Ilus- 
trations from the cases is copious, and each chapter concludes with a series 
of test questions of a very practical character. Specimens of commercial 
documents are given, often photographic, and there are a few diagrams. A 
certain amount of background material is included, and an attempt is made, 
rather unevenly, to bring out the social implications of the rules stated. 
Altogether the authors give the impression that they are more closely in 
touch with the practical side of business than is the case with our own text- 
book authorities. 

C. 


Tue Banerrurtcy AcT OF 1898 as AMENDED, with annotations 
by Professor Jomn Hanna and Professor James ANGELL 
McLaveuum, Second edition published by The Foundation 
Press, Inc. 1947. 


Tus is not a textbook. In their preface the learned editors describe it as a 
pamphlet. It consists nevertheless of some 895 pages of closely printed matter. 
In the main it sets out the American bankruptcy code as it stands at the 
moment as a result of the principal Act of 1898 having been, in the graphic 
phrase of the editors, ‘the subject of considerable tinkering’ in the course of 
no fewer than forty-two ‘amendatory’ Acts. 

As the code is presented there are fifteen separate chapters, sub-divided 
into sections numbered up to 755. There are, however, many gaps in the 
continuity of this numbering, most of which remain unexplained; though in 
the case of the absent sections 78-80 it appears that in 1986 these were held 
unconstitutional in the case of Ashton v. Cameron County Water Improve- 
ment District No. 1, 298 U.S. 518, on the ground that to allow a political 
subdivision to compromise or repudiate its obligation constituted an uncon- 
stitutional encroachment by the federal government upon the fiscal powers 
of the State, to which the State could not consent without unconstitutionally 
surrendering its sovereignty. To supply the deficiency thus exposed, an Act 
was passed in 1987 designed to replace the lost sections in unobjectionable 
form. This was itself challenged in the courts not long afterwards, but was 
upheld, and subject to several subsequent amendments still stands part of the 
bankruptcy code. . 

The editorial annotations are designed chiefly to explain the development 
of the code, and to relate its several parts to one another. For the most 
part they set out for comparison enactments that have been replaced. 
Occasionally, however, they launch out into explanations that are of more 
than purely technical interest. One example is a note on p. 55, headed 
‘ Official Receiver Banned as Monopolistic’. After citing an Act of 1984 
limiting the powers of appointing receivers and trustees, and explaining that 
it was evoked to stòp a certain existing monopolistic practice as to which 
‘there was a sharp difference of opinion whether efficient administration had 
been promoted’ the editors add: ‘The fact that the opponents of this practice 
mustered the votes to abolish it has not settled the merits of the controversy, 
but it has been interpreted as evidence that a proposal for official receivers 
in bankruptcy would meet strong resistance’. In another instance (on p. 106) 
a footnote to section 70f. points out that an amendment effected by the 


B64 THE MODERN LAW REVIEW Vou. 11 


fmportant Chandler Act (1938) requiring an auctioneer employed by the 
court receiver or trustee to sell the bankrupt’s property to be ‘a bona fide 
resident and citizen of the judicial district in which the property to be sold is 
situated’, was frankly added as representing ‘political insistence on local 
patronage’. Here and there the learned editors have permitted themselves 
other comments and even an occasional suggestion for improvement, but 
generally speaking they have kept strictly to their scheme of explaining the 
technical developments resulting from the numerous amendments. 

The last hundred pages or so of the volume are devoted to the setting out 
of fifty-six General Orders in Bankruptcy and sixty-nine Bankruptcy Forms 
without editorial comment. 

The work is evidently designed to be used as an up-to-date appendix for 
reference in connection with a practitioner’s textbook. The editors them- 
selves refer to Collier on Bankruptcy (14th ed.), and to Remington, Bank- 
ruptcy (4th ed., 1986). Unless so used, however, it is difficult to understand 
how it is practicable to refer readily to the contents in the absence of an 
índex. To the English practitioner such an omission would constitute a grave 
handicap to the efficient use of what would otherwise be a most valuable 
technical manual. 

WALTER RAEBURN, 


Motor Cramms Cases. By LeEonarp BıncHmam, Solicitor of the 
Supreme Court. Supplement to the First Edition. -[London : 
Butterworth and Co. (Publishers), Ltd. 1947. x and 67 pp. 
5s. net. | 


THe Law or Coiuisions on Lanp. By A. D. GIBB, LL.B. Fifth 
edition. [London: Sweet & Maxwell, Ltd., and Stevens & 
Sons, Ltd. xl and 479 pp. £2 2s. net.] 


Tue Tria, oF Motor Car Accrpent Cases. By A. D. GIBB, LL.B., 
and R. MILLNER, M.A. Third edition. [London: Sweet & 
Maxwell, Ltd., and Stevens & Sons, Ltd. 845 pp. £2 2s. net.] 


Tuese three works may properly be noticed together. Their basic subject- 
matter, the wastage of life and limb which occurs daily wherever motor 
vehicles may happen to find their way, is a problem which is still with us; a 
problem still prolific of profits for practitioners and of heart-searching for 
sociologists. The new scheme of national insurance may, of course, as time 
goes on, relegate the whole topic to limbo, but, while the range of benefits is 
so out of proportion to what a claimant may reasonably expect at the hands 
of the courts in an action in tort, it is unlikely that recourse to the courts 
will be unpopular. 

Of the three productions, Mr. Bingham’s is in a class by itself. The 
present reviewer had the pleasure of reviewing the main work in July, 1947 
(Vol. 10, No. 3, p. 343), and it need hardly be said that the first supplement, 
produced with admirable expedition, maintains the high standard originally 
set. The inevitable batch of misprints are corrected and a number of 
decisions, previously considered to be of secondary importance, are now 
incorporated. The new material, of which there has been much since the first 
edition, is fully annotated-up to July, 1947. Readers will find particularly 
valuable the full text of the agreement setting up the motor insurers bureau 
for dealing with victims of uninsured drivers (pp. 59-64); the list of recent 
decisions indicating the range of figures awarded for various types of 
injuries (pp. 86-7); the amplification of the notes on the position of the Crown 
in tort cases (pp. 4-7, now superseded, as the author somewhat wistfully 
anticipated, by the Crown Proceedings Act, 1947); and the annotation of a 
variety of decisions on a topic which is still very much shrouded in obscurity, 
namely, the proper basis for dealing with costs when a plaintiff’s claim is 
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docked under the Law Reform (Contributory Negligence) Act. And in 
following the author on these.as on other topics the reader will be lost in 
amazement at the range of Mr. Bingham’s researches and the exhaustiveness 

` of his reading. Not merely the learned periodicals, but even the evening 
newspapers and provincial press are combed for material. More than ever 
is the book now an indispensable tool for any insurance officer or lawyer whose 
business or practice brings him into this specialised field in which, above all 
others, the law of negligence is in the making. 

Gibb’s Law of Collisions on Land made its first appearance in 1925 and 
has now reached its fifth edition. Before Mr. Bingham’s book it was almost 
the only sizeable treatment of the topic and was and still is a useful work, 
particularly as a signpost to the Scottish cases which, south of the border, 
are so frequently overlooked. The general plan of the book consists of a 
series of rules or articles formulating the relevant legal conceptions, and these 
are followed by illustrations drawn from the cases and by general commentary. 
It is certainly helpful to have the subject divided up in some such way as this. 
The commentary on the whole is stimulating and well written, but the treat- 
ment of contributory negligence is open to criticism. Much undoubtedly 
remains to be said by the courts on the Contributory Negligence Act of 1945, 
but lack of precise decisions should not have debarred the author from 
attempting some exposition of what the Act has achieved. Merely to repeat 
the old law in all its bewildering confusion is less than helpful. It may be 
doubted too whether the inclusion of the Highway Code, complete with its 
picturesque little diagrams showing how a: policeman on point duty is 
supposed to behave, etc. is really worth while, even though breach of its 
provisions can be relied on as prima facie evidence of negligence; but this is 
perhaps merely a matter of taste. The book may be recommended to advanced 
students as an exposition of the law of negligence as seen in one of its 
specialised branches; it is doubtful whether the practitioner will find it very 
much help now that he has got Bingham. 

The little book on the Trial of Motor Car Accident Cases (and it is a 
little book in spite of its 845 pages because the print is often outsize and 
covers, as a rule, little more than half the page) rather baffles me. There 
must be very few people who have been in practice more thah a week who 
need: to have set out one by one the questions to ask the various witnesses in 
a running down case, But perhaps to the very young solicitor’s clerk it is 
helpful to have explained why the ‘old hand’ asked the questions he did. 
There are some intriguing tit-bits; e.g., ‘If there is a claim for damages to 
clothing, such clothing may be shown in support of the allegation. Any 
idea, however, of exhibiting the clothes in such a condition as to play upon 
the feelings of the jury is to be deprecated ’. 

STEPHEN CHAPMAN. 


PATENTS AND. REGISTERED DESIGNS AND THEIR EXPLOITATION. By 
T. A. Branco Ware. [London : Stevens & Sons, Ltd. 1947. 
ix and 74 pp. 4s.] 


Txr1s small volume is published in the series ‘This is the Law’. It is 
addressed to business men and to manufacturers in particular. It should 
prove very useful to them. In seventy-five pages of small size Mr. Blanco 
White gives a résumé of the essential features of patents, registered designs 
and artistic copyright insofar as the latter is of significance to the manufac- 
turer. The way the author has managed to give in the small space available 
all the relevant information is remarkable. He deals, among others, with the 
following points: The different sorts of protection, patents and how to get 
them, how much use are patents, patenting important inventions, etc, The 
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two last questions are of particular importance to the manufacturer. The 
business man will usually leave the legal and technical problems of obtaining 
and fighting a patent to his patent agent and counsel. He does, however, 
want to—or ought to—form his own opinion on the importance of patent and 
design protection and the value received for money spent thereon. I do not 
know of any other: book where the manufacturer can obtain this information 
in such a concise and readable form. 

The difference between patents and registered designs is not clearly 
worked out in chapter 1. A patent protects technical (functional) features 
of an article or process; a design protects features appealing to the eye, such 
as shape or colour. The statement on page 13 that ‘almost anything will do 
as a provisional specification’ is misleading; it is essential that the provisional 
specification should contain a definite statement on the gist, the pith and 
marrow, of the invention; details can be worked out later. In order to protect 
in this country inventions made abroad the author advises ‘separate applica- 
tions’, ie, applications not based on the foreign priority under the Inter- 
national Convention; this advice may be correct in some, but certainly not 
‘in almost any case’ (p. 35). I agree with Mr. Blanco White that for really 
important inventions the responsibility for wording the claims should be 
placed on counsel (p. 38), but what really matters is team work between the 
inventor, the manufacturer, the patent agent and counsel. Declaratory 
actions giving a manufacturer an assurance that a new product he wants to 
make does not infringe any existing patent are suggested by the Patent Law 
Reform Committee, but these are not present law, as stated on p. 43. Since 
space puts a limit on citing decisions it would be preferable to omit several 
of the less important design cases and include a few more leading patent 
cases. On page 65 the name of the Royal Commission on Awards to 
Inventors should be given. 

Mr. Blanco White explains that ‘the value of a patent depends greatly 
on its not being too important’, because in the latter case it is worth while 
for the would-be infringer to spend a lot of money and trouble to prove its 
invalidity. This may sound paradoxical, but unfortunately under the present 
British patent law and practice it is true. The advice given by Mr. Blanco 
White to a manufacturer who desires to protect an important invention is 
correct and most valuable. If it does not go far enough, this is not the 
fault of the author but of the law. 

Perer Mernwanpr. 


Tue Law oF MeEeEtincs. By Sesac SHaw, and H. A. R. J. WILSON. 
[London: Macdonald & Evans. xxviii and 276 pp. (with 
index). 15s. net.]} 


Lire is one long series of meetings, and there is no obvious sign of any change 
for the better—rather the reverse. It is strange, therefore, that there should 
be such a lack of good textbooks on the law relating to meetings. This lacuna 
has been filled, and filled very adequately, by the work under review, which 
‘meets a long-felt want’. It can be warmly commended. 

The so-called rights of meeting and free discussion are among the funda- 
mental civil liberties upon which our free system of democratic government 
has been built up. They have been thoroughly discussed by the constitutional 
lawyers, and notably by Dicey. An adequate statement of the law relating 
to these matters is the obvious groundwork for a work on the law of meetings, 
the treatment here is excellent, the principles of the matter being set out 
succinctly, lucidly, and objectively in Part 1 (40 pp.). 

In Part 2 what may be called the mechanics of the matter is dealt with 
fully. The regulation of meetings, which is largely a matter of the chairman’s 
conventional powers, the constitution and conduct of meetings, the ordering ` 
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of discussion and debate, and all the practical problems and difficulties which 
may arise in connection with voting are discussed, and the rules or conventions 
clearly set out. I am not acquainted with any other work, except some of the 
large specialist works on company law, which handles these intricate and 
exceedingly important matters with any approach to the mastery of the authors 
of this volume. 

There is material here for a profound study in the jurisprudence of law 
making, for here is a mass of reasonably well co-ordinated law which has grown 
up for the purpose of enabling business of great importance to be conducted 
in a practical, sensible way and without unduly protracted discussion. Some 
of it has been passed upon, and knocked into shape by the courts, but by and 
large it is the achievement of the common man, and compares well with the 
procedure evolved over a much longer period by highly competent professional 
lawyers for the regulation of trials at law. It may without hyperbole be 
acclaimed as one of the outstanding achievements of the ordinary Englishman. 
Not that it has not throughout been under the strong influence of lawyers, 
for no one could fail to perceive how great has been the effect of Parliamentary 
procedure on all other kinds of meeting, and from the beginning procedure at 
‘Westminster has been largely developed from the experience of lawyers already 
adept at achieving results by the method of dialectic. 

Part 8, which is much‘the most substantial section of the book, deals with 
the business of company meetings. This ground, as I have already said, has 
been adequately covered in the standard textbooks on: company law, but it is 
well and not too technically handled here. 

Part 4 is mainly concerned with meetings of local authorities, and again 
covers ground which has been well tilled. Part 5 deals principally with 
meetings of statutory companies and with meetings in bankruptcy. 

C. 


Tue Justices’ Hanpsoox. By J. P. EDDY, K.c. [London: Stevens 
& Sons, Ltd. 1947. xi and 148 pp. (with index). 7s. 6d. net.] 


Tue need for providing Justices of the Peace with literary guidance in their 
work has been realised from a very early date, and has been. the occasion for 
the writing of many famous books: was it not a consideration with Blackstone 
when he decided to write the Commentaries? Slim volumes expand with suc- 
cessive editions until they become incomprehensible to the ordinary magistrate, 
and like Stone’s Justices’ Manual are elevated to the libraries of the profes- 
sion, and become part of the essential equipment of every justices’ clerk. 

It becomes necessary in every generation, therefore, to provide something 
new, something more elementary and intelligible, something more clearly 
directed to the sort.of work upon which the justices are engaged, which 
naturally alters with changing social conditions. Despite a number of 
admirable books of a rather general character of which those by Mr. Claud 
Mullins and Sir Leo Page are best known, our own time is curiously lacking 
in the more practical and technical kind of guide, and most magistrates will, 
I am sure, welcome Mr. Eddy’s attempt to fill the gap. 

To provide all that is needed ih very little more than a hundred pages is 
impossible, and yet if the author once begins to depart from that objective of 
éonciseness which he has set before him he will be on a slippery slope indeed. 
Mr. Eddy—than whom there are few men practising at the bar with a wider 
general experience of the sort of cases which come before magistrates’ courts— 
has had his eye on the essentials all the time, and yet he takes a broad and 
commonsense view of what is needful information for magistrates, as, for 
example, when he quotes the experience of the records of ‘pupils at Home Office 
Approved Schools as showing ‘that the great majority do well'and give no 
ground for further anxiety’. 

After a short chapter on fundamental principles Mr. Eddy defines and 
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explains shortly the more important or common crimes, outlines the procedure 
both before court and in court, provides an all too short outline of the rules of 
evidence, deals with bail, poor prisoners, and probation and punishment, and 
provides chapters on juvenile courts, domestic proceedings, affiliation, liquor 
licensing, and appeals. He also has a very short chapter on the non-judicial 
work of justices. 

Punishment is in a sense the most important of the duties of justices and the 
one in which they are the most thrown back on their own resources. Moreover 
many of them are woefully ignorant of the whole subject. Mr. Eddy gives 
quite a substantial proportion of his short book to the subject, and I am sure 
that he is right. Many magistrates will use his book and it is a pity that he 
does not refer them to the work of Dr. Mannheim, Mr. Mullins, Sir Leo Page, 
the publications of the Howard League, and other sources of information upon 
this vital subject. 

One could naturally make all sorts of suggestions in connection with such 
a volume, and if they were adopted the work might well cease to serve its 
purpose. Further editions will undoubtedly be called for and the work will be 
moulded and remoulded in the light of the author’s experience as to what is 
required. I will confine myself to a very few matters. 

It is of course true that mens rea is essential to crime at common law, and 
right to emphasise the fundamental importance of this. Magistrates, however, 
deal with so many cases of statutory offences in which there is no question of 
mens rea that this side of the matter should have been clearly pointed out. 

When dealing with the evidence of accomplices Mr. Eddy seems to have 
forgotten that he is speaking primarily to assist magistrates in petty sessional 
courts, for he discusses the matter on the basis of how it should be left to the 
jury. Magistrates must obviously from time to time have the evidence of 
accomplices before them and a clear discussion as to how far corroboration is 
required would be valuable to them. What is or is not corroboration may, of 
course, be an exceedingly difficult problem, but no attempt is made to enlighten 
the reader on the matter, except in a different part of the book where the 
discussion is limited to affiliation cases. 

Another point dealt with under ‘ Evidence’ is ‘Opinion’, where it is stated 
tout court that the opinion of a witness is inadmissible except when expert. 
In one of the commonest types of case which come before magistrates, the 
motoring offence, the question of the speed at which a vehicle was travelling is 
in issue, and yet this is almost always a matter of opinion upon which witnesses 
very properly give their evidence. 

C. 


Lıxcorn’s Inn; Irs Hısrory anp Trapirions. By Sir Wi11aM 
BALL, 0.3.E., King’s Remembrancer. [London: Stevens & 
Sons, Ltd. 1947. viii and 285 pp. 10s. 6d. net.] 


Turs little volume is not entirely devoted to an account of Lincoln’s Inn for, 
as the author says, he is also endeavouring to give those about to enter the 
legal profession some notion of life in the Law and he draws on incidents in 
his own career. Some sixty pages of legal anecdotes, retailed in the tradition 
of those numerous volumes of memoirs bearing such titles as ‘ Recollections 
of Bench and Bar’ and ‘ Fifty Years of Law and Life’, undoubtedly help to 
an understanding of the genius loci. The lore of the Inn is presented lightly 
but instructively. The sad tale of the passing of the former Barristers’ 
Common Room is touched on but not elaborated. A fuller account of the 
contents of the library would have been welcome, as would some attempt at an 
architectural appreciation of the Inn. The statement at page 58 that admis- 
sions ad eundem are frequent today as many a member of the Bar finds it 
convenient to belong to more than one Inn is surprising. The author has 
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done well to avoid hackneyed photographs; instead we have several interesting 
reproductions of pages from the Black Book and the Admission Book and, 
for frontispiece, an agreeable sketch of the ‘Gatehouse’. The publishers 
are to be congratulated on the appearance of this book which is of an 
elegance foreign to the volumes usually found in the hands of members of 
the Chancery Bar. 


W. H. D. Winner. 


ANNUAL SURVEY OF AMERICAN Law. 4 vols., covering the years 
1942 to 1945 inclusive. [New York: New York University 
School of Law. 1945-6. lxiii and 994, lvii and 962, lxxxi and 
1252, and lxxxiv and 1875 pp. respectively. $5 net each.] 


Tue appearance of this American counterpart of the Annual Survey of English 
Law will be welcomed by all serious students of the law. It is an invaluable 
guide to current American law, as well as to international law from the 
American point of view, and will be particularly appreciated in this country 
by the teacher of law, the research worker and the text-book writer. There 
was a time, a generation ago, when American decisions were adequately con- 
sidered in some of our leading practitioners’ books. Beven, Benjamin and 
Marsden made a serious effort to note the main divergencies between the 
American and English authorities; but their editors have not followed them 
in the task. In the recent editions of these works the authors’ references to 
American cases have been either left static or (a piece of vandalism) wholly 
excised. Except in the case of the more academic text-books the practice of 
noting transatlantic decisions has lapsed, probably because of the vast pro- 
liferation of reports and periodicals in the United States, which makes their 
system too cumbrous for an outsider to handle. The publication of the 
American Law Institute’s Restatement did much to restore the common law 
of the United States to comprehensibility, and the present work supplies an 
effective means of keeping up to date the picture presented in the Restatement. 
The work is also of great importance for those who wish to keep abreast of 
developments in American public law. 

A few comparisons between the American and the English Survey may be 
of interest. The work under review is considerably more ambitious than its 
English prototype—necessarily so, for the volume of material to be considered 
is many times larger. Thus the 1945 American Survey is four times as big 
as the average volume of the English work. But apart from the necessity 
of the case the work is planned on a more comprehensive scale than the 
Annual Survey of English Law. A few topics are dealt with that find no 
place in the English Survey, such as taxation and legal education. Also, the 
proportion allotted to public law is much larger. In the 1940 English Survey 
(the latest available) public law and industrial law occupied only 54 pages out 
of 295, or just over one-sixth of the whole. In the 1945 American Survey 
these subjects take 623 pages out of 1375, or nearly one-half. It is somewhat 
paradoxical that although English public ‘law is in some respects more advanced 
than the American, English lawyers are slower to recognise its importance. 

The treatment of legal history is somewhat cautious. The 1942 volume 
contains no section on legal history. Such a section starts in 1943, but it is 
confined to specifically ‘American’ legal history; contributions to English 
legal history are noted ‘only when they are of special interest to American 
lawyers or have a direct bearing on American law’. In other respects, how- 
ever, the chapter on legal history is rather an omnibus one, for it includes 
constitutional history, the history of international law and institutions, the 
history of criminology, and even the history of jurisprudential thought. It 
would perhaps have been better if some of these specialised matters had been 
dealt with under the headings to which they refer. 

Vor. 11 24 
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There is always a difficulty in a composite work of this kind in achieving 
a full integration of the different contributions. It would be easy to point 
out certain minor defects in this respect. Thus cases are discussed separately 
and somewhat differently by different contributors without cross-references 
(e.g., 1943 volume, pp. 487-9, 586-7), and a law-review criticism of a case is 
recorded at one place but not at another (ibid., pp. 79-80, 697-80, 829-31). 
In the 1945 volume we are told at p. 696 that the distinction between leases 
and other contracts in the law of frustration is disappearing; but at p. 944 
the trend is stated to be towards the English view that the doctrine of frustra- 
tion is inapplicable to leases. A discussion of United States jurisdiction 
outside the three-mile limit in respect of fishery conservation, and of juris- 
diction over the continental shelf, is found under the unlikely heading of 
Transportation Law (1945 volume, p. 855 ff.), and is not cross-referenced from 
International Law. Slips like this must occur under any editorship, particu- 
larly where it is important to publish on time; and they are largely corrected 
by a good index. 

The Annual Survey of American Law is a ‘must’ work for any self- 
respecting law library. We hope that it will become a permanent institution. 

G. L. W. 


CASES AND MATERIALS ON CiviL ProcepureE. By PauL R. Hays, 
Professor of Law, Columbia University. [The Foundation 
Press Ine., Brooklyn. 1947. xiii and 1067 pp. Price $8.] 


Tus volume forms part of the well-known University Book Series, which in 
the United States is so popular a tool for teaching and learning the law and 
of which the volume devoted to the conflict of laws is probably the most 
familiar to English lawyers. The book reproduces numerous judgments 
delivered by American courts of all jurisdictions, the text of statutory 
provisions and extracts from many papers published in periodicals. No doubt 
this work admirably serves the purpose which it is intended to fulfil, but the 
author will not be disappointed to hear that he cannot expect to find many 
readers here. Civil procedure is one of those branches of the law the systematic 
and academic treatment of which does not attract many English lawyers. This 
does not mean to say that some knowledge of American procedure would not 
be useful or that the jurisdictions of the United States have not developed 
features (such as the substitution of ‘briefs’ for a great deal of oral argument 
or the ‘rehearing’ of a case) that are not worthy of study, particularly in 
connection with the reform of civil procedure which is at present under 
consideration. This book, however, teaches technique rather than broad 
policy or general ideas, and it is for this reason that, however valuable it must 
be for the American student, it will interest only few lawyers in this country. 
F. A. Mann. 


Tue Law or Trusts. By Grorce W. KEETON, M.A., LL.D., of 
Gray’s Inn, Barrister-at-Law, Professor of English Law in the 
University of London, Dean of the Faculty of Law, University 
College, London. [London : Sir Isaac Pitman & Sons, Ltd. 
1947. lv and 459 pp. 25s. net.] 


Tue author does not preface the fourth edition, as he did the third edition, 
` of this well-known work with a note on the scope of the new edition. There 
has, in fact, been no extensive re-writing or overhauling of the previous 
edition but summaries of the effect of a number of cases decided since 1939 
have been inserted in the text. Among notable decisions which do not find a 
place either in the text or footnotes are: Naas (Lady) v. Westminster Bank, 
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Lid. ([1940] A.C. 366), Knightsbridge Estates Trust, Lid. v. Byrne ({1940] 
A.C. 613), and Re Compton ([1945] Ch. 123). There is a mistake in the 
reference given in the table of cases for Re Royce ([1940] Ch. 514), but the 
text supplies the right citation. The account given on page 156 of the 
exemption, under the provisions of section 117 of the Education Act, 1921, of 
educational charities from the necessity of complying with the terms of the 
Mortmain and Charitable Uses Act, 1888, needs to be re-written in the light 
of the changes introduced by section 87 of the Education Act, 1944, which 
repealed the earlier Act, including section 117. A good book deserves 
good editing and there is a danger that Professor Keeton may derogate from 
his own grant of the best of the shorter works on the law of trusts. 


W. H. D. Winner. 


Law or EMPLOYMENT. By E. Sacus, x.c. [London : Pitman & 
Sons, Ltd. 1947. ix and 69 pp. 6s.] 


Tars little book comprises the four Gresham lectures delivered by its author 
in the autumn of 1946. Its purpose, we are told in the foreword, was to 
summarise for the benefit of employers and employees their respective 
positions under contracts of employment; and that purpose is amply fulfilled. 
The narrative flows easily over the contractual field in an hour’s reading, 
stating the main outlines and touching upon the further vista of tortious and 
statutory duties. - 

Probably the book’s greatest merit is that, as far as it goes, the legal rules 
are woven naturally into the texture of everyday employment relationships. 
In lectures on law, this practical touch must always be particularly welcome 
as a reminder that the law derives its being and vitality not from innumer- 
able forms but by way of answer to the demands of the times. 

At the end of the book Mr. K. E. Shelley, x.c.. adds a miniature on the 
law of Patents and Copyright. 


C. G. 


STATUTE Law RELATING TO EMPLOYMENT. By F. N. BALL, LL.B. 
[London : Stevens & Sons, Ltd. 1946. xii and 278 pp. 25s.] 


Tue second edition of Mr. Ball’s work has had the enterprise to break away 
from the plan of its predecessor, laying its emphasis upon the new legislative 
measures which, with certain superadded reforms, have sought to bring up to 
date the law concerning industrial insurance and industrial relations. 

Of course, despite its title, the book does not deal with all statute law 
relating to employment. Trade union law and the law regulating mines are 
notable omissions that spring immediately to mind. On the other hand, what 
is dealt with are the Truck Acts and the Acts concerning Work- 
men’s Compensation, Factories, Reinstatement in Civil Employment, Wages 
Councils, Disabled Persons, the Ministry of National Insurance, Family 
Allowances, Industrial Injuries, and National Insurance. 

Each statute is subjected to a rational rearrangement and simplification 
of its detailed provisions; and a commentary follows on the essential stuff. 
In other words, certain trees are, as it were, cut away to enable us to see 
the wood, a manner of treatment that is carried out, as a whole, with skill 
and accuracy. 

Hence, though the book is not, indeed, does not pretend to be, a work of 
legal scholarship, it does afford a clear and rapid survey of the basic 
material contained in the statutes mentioned. For the layman, like works 
manager or trade union official, whose profession brings him into daily contact 
with industrial law, this work is undoubtedly useful; and it might also be 
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recommended to university students, especially external students cut off from 
oral guidance, as a book of preliminary reading to help break that hard top- 
soil found by the novitiate on all academic subjects. 

A footnote on minutiae may be subpended. The introductory sentences on 
topics like negligence, contributory negligence, volenti non fit injuria, might 
with advantage have been supplemented by a reference to a standard work; 
and so too might the mention of contractual frustration (at 30) and novus 
actus interveniens (at 40). The expression of footnote 1 (at 14) is elliptical 
to the point of error; and, finally, footnote 5 (at 208) should, since it refers 
to chapters 20 to 24 inclusive, be transposed from the commencement of 
chapter 21 to that of chapter 20. 

C. G. 


Tar Finance Act, 1947. By H. E. Amos, Barrister-at-Law, and 
F. ENGLAND, B.A., LL.B., Solicitor and formerly a Special Com- 
missioner of Income Tax. [London: Butterworth & Co. (Pub- 
lishers), Ltd. 1947. 160 and (index) 14 pp. l5s. net.] 


Tue Finance Act, 1947, was of more than ordinary importance in the realm of 
taxation for, in addition to a considerable recasting of the law relating to the 
Profits Tax, it witnessed the introduction of a new type of stamp duty, that 
levied on the bonus issue of securities, and also of a special code aimed at legal 
evasion of income tax by means of schemes for retirement and other benefits 
for directors and employees. 

The above work has been reprinted as a separate volume from Butter- 
worth’s Annotated Legislation Service. The method adopted is a section by 
section annotation of the Act which takes into consideration both the future 
and the old law on each topic. A valuable feature of these annotations is the 
insertion of verbatim extracts from Hansard giving the official explanations 
by the Chancellor of the Exchequer, and other ministers, of the effect, or 
reason, of the various sections; though these statements have, of course, no 
binding effect in law, they may be taken as setting forth what will probably 
be the departmental practice on the application of the relevant section. The 
explanation by the Solicitor-General of the effect of the new law relating to 
retirement benefits (pp. 44-5) is particularly valuable, as is the verbatim 
reproduction of notes issued by the Board of Inland Revenue on the duty of 
companies who become liable to the new stamp duty on the bonus issue of 
shares (pp. 112-115). 

This comprehensive work can be specially recommended to the junior 
branch of the legal profession, for no solicitor will find his work unaffected by 
the provisions of the 1947 Act which, in addition to the particular matters 
detailed above, also materially altered the general law relating both to stamp 
and to death duties. 

A. FARNSWORTH. 


Income Tax. By C. N. BEATTIE, LL.B., Barrister-at-Law. [London: 
Stevens. 1947. vi and 116 pp. 4s. net.] 


Tus work is one of the This is the Law series, where the aim is to present to 
the layman the law on various subjects in a readable and concise form. Mr. 
Beattie succeeds admirably in his effort to condense into readable and 
intelligible form one of the most complicated branches of our legal system. 
After a ‘General Explanation’, which brings out very clearly the effect of the 
principle of ‘Taxation at Source’, he covers the field of Schedules A, B, D 
and E, Allowances, Returns, and certain subsidiary matters such as the 
liability of the Armed Forces and Husband and Wife. Considering the book is 
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written primarily for the layman, the chapter on ‘Deeds of Covenant’ seems 
somewhat out of place, for no one would venture on these without professional 
advice. 

This little work can be recommended to any layman who desires to know 
the ‘why and wherefore’ of his liability and whether to take further advice; 
it is also an excellent introduction to the subject for the student before he 
embarks upon the more detailed and thorough Rowland. There are one or 
two slips of a minor nature in the work which will doubtless be corrected in the 
inevitable second edition. 

A. F. 


Buiipine Contracts. By AuFrep A. Hupson. Seventh edition by 
Lawrence MEAD, B.A. [London: Sweet & Maxwell, Ltd. 1946. 
Ixxxili and 624 pp. £8 15s.] 


Tuis new edition of a well-known textbook follows the lines of the preceding 
edition without any major alterations. It has, however, been generally revised 
and brought up to date and should continue to prove invaluable particularly to 
architects, surveyors, engineers and building contractors, and to their legal 
advisers who will here find collected a mass of information not otherwise 
readily available. 

L. C. B. G. 


Law RELATING TO HOSPITALS AND KINDRED INstTITUTIONS (incor- 
porating ‘ Law for Nurses’). By S. R. SPELLER. [London : 
H. K. Lewis & Co., Ltd. 1947. xxxv and 399 pp. 22s. 6d.] 


Mr. SrerLrer has filled a gap in legal literature by producing a comprehensive 
textbook on the law as it affects hospitals, nursing homes, etc., a task for 
which, as Secretary and Director of Education of the Institute of Hospital 
Administrators, he is particularly well qualified. 

To write this book would not have been easy at any time because it 
involves dealing with a somewhat heterogeneous variety of branches of the 
law in one book; it must have been even more difficult now owing to the 
transition to the National Health Service and the consequent transfer of 
the hospitals to the State. The learned author has, however, coped success- 
fully with both difficulties. Perhaps no two people will agree on the selection 
of the subject-matter, or rather subject-matters, of a book of this nature, 
but the present reviewer agrees with both the author’s selection and his 
general arrangement. It was undoubtedly sound to discuss the ‘pre- 
nationalisation’ law (such as the rules governing charities as affecting volun- 
tary hospitals) in detail, not only because some hospitals will not be 
nationalised, but also because it cannot be safely disregarded until the effect 
of the National Health Service Act, 1946, has been demonstrated in practice, 
and last not least because hospital administrators should be able to under- 
stand the history of the institutions they are in charge of. On the other 
hand, it was equally right to exclude a detailed treatment of the law relating 
to mental deficiency which would have swelled the book to unmanageable 
proportions. ` 

Of individual topics the chapter on the liability of hospital authorities for 
the acts and omissions of doctors, nurses, etc., may be mentioned, and also 
the author’s warning against the practice of artificial insemination. This is 
based on what must be the record number of legal uncertainties and pitfalls 
which attach to it in addition to the moral objections to which, in the reviewer’s 
opinion, it is open. The provisions of the National Health Service Act are 
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made clear by means of a very useful diagram and the index appears to be 
adequate. 

In conclusion, a few suggestions may be made for the second edition which 
will certainly be called for. The Table of Statutes would be more useful if 
references to the regnal year and chapter were added, and a list should be 
given of the Statutory Instruments that will by then have been made under 
the National Health Service Act, at least of those not of purely ephemeral 
character. The bibliography, it is suggested, might be improved in two ways: 
in the first place by making it more complete (at present it is too selective, 
e.g., Anson and Sutton and Shannon are listed on contracts but Cheshire and 
Fifoot and Salmond and Williams omitted), and secondly by providing fuller 
bibliographical information (the edition and year of publication as well as 
the number of pages should be given in addition to the name of the 
publisher). Finally, in the reference to Lough v. Ward on p. 68 the volume 
number of the report is missing, and on page 79, line 22 ‘presnet’ is printed 
for ‘present’. These suggestions, however, do not go to the root of the 
matter and are not meant to detract in any way from the merits of Mr. 
Speller’s work. 

W. A. STEINER. 


Portic Justice. By J. P. C., illustrated by Lestm STARKE. [Lon- 
don: Stevens & Sons, Ltd. 1947. 84 pp. 6s.] 


To mix legal lyric with flavour satiric, and produce a digestible dish, is to 
ask that a poet both learn law and know it—a very extravagant wish. 
Shakespeare, it is true, was one of the few who made plaintiff a Semite 
sectarian, and managed in verse to save from the hearse the Venetian defen- 
dant, an Aryan. No doubt the Bard’s mind was not quite refined or he 
wouldn’t have spoken, when dead, and legally left to his wife, then bereft, the 
joy of his second-best bed. 

Procure then this book if you tend to look on the law as a thing 
metaphysical, and you will rejoice to see in your choice an outlook refreshingly 
quizzical. The anonymous writer could have been lighter (though I don’t 
want to be a curmudgeon); but I’d like to have seen the cutting more keen— 
the rapier’s thrust, not the bludgeon. The windmills of law, filled with hot 
air and straw are targets for quixotic missions, and we hope J. P. C., Sancho 
Starke at his knee, will charge into further editions. 

J. A. G. GRIFFITH. 


Town and Country Piannine Law. By James KEKwIckx, Barrister- 
at-Law. [London : Stevens & Sons, Ltd. 1947, xvii and 
556 pp. £2 5s.] 


Turs book consists of the Town and Country Planning Act, 1947, copiously 
annotated, with appendices containing the Acquisition of Land Acts, 1919 
and 1946; the Requisitioned Land and War Works Act, 1945, Parts 2, 8 
and 10; the New Towns Act, 1946; and the Statutory Orders (Special Pro- 
cedure) Act, 1945. To have produced it so soon after the passing of the Act 
is a tour de force on the part of both author and publisher. But when that 
has been said, it must be asked whether it may not to some extent represent 
misguided industry. The Act is a skeleton still requiring to be covered with 
the flesh and blood of the promised regulations. Until these are published 
the practitioner can do little more than familiarise himself with its anatomy 
and his immediate need is for a simple guide to its general principles—such 
as that provided by Mr. Heap’s pamphlet referred to below—with practical 
advice on any action necessary in connection with current transactions. 
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Instead of being content to provide such a guide, Mr. Kekwick has 
clothed the skeleton with an elaborate commentary and his publishers have 
dressed it in handsome and costly raiment. But in the absence of the 
regulations a detailed commentary on the Act is of limited and only tem- 
porary value and something altogether less pretentious and expensive would 
have been equally acceptable at present. True, it is proposed to bring the 
` book up to date by supplements as the regulations are published, but a 
collection of pamphlets does not make a satisfactory textbook, and if Mr. 
Kekewick is to write the last word on the new Town Planning Law, as 
well as the first, he will need largely to rewrite the present commentary, 
excellent though much of it is. In rewriting it greater emphasis might 


o> perhaps be paid to the conveyancing aspects since, as is rightly emphasised 


in the preface, the new Act finally removes the barriers between the publie 
law of town planning and the private law of real property. 

In the meantime this book will be useful mainly as a convenient collection 
of the various statutes and for the cross-referencing of their sections. 
Practitioners to whom money is no object will find it a welcome addition to 
their libraries; the rest of us will, for the time being, make do with the King’s 
Printer copies and some more modest commentary. 

L. C. B.G. © 


INTRODUCING- THE TOWN AND COUNTRY PLANNING ACT, 1947. By 
Desmond HEAP, LL.M., L.M.T.P.I., Comptroller and Solicitor to 
the Corporation of the City of London. [The Law Society. 
1947. iv and 46 pp.] 


Tus pamphlet, published by the Law Society for circulation to its members, 
is cordially to be welcomed both for itself and as representing a new departure 
by the Society. Written by an acknowledged authority, it admirably meets 
our need for a simple guide to the Act to enable us to grasp its general 
principles while awaiting the publication of the detailed regulations. It is to 
be hoped that the Society will commission more such pamphlets to assist us 
to find our way through new legislature; other suitable subjects might be the 
Crown Proceedings Act, the Agriculture Act and the National Insurance 
Acts. 


Ovez Practice Norss. 


No. 8: Adoption of Children. [1947. 60 pp.] 

No. 4: Execution of a Judgment. By J. F. Josune, Solici- 
tor. (1947. 61 pp.) ° 

No. 6: Company Law and Practice. By MAURICE SHARE, 
B.A., Barrister-at-Law, assisted by CYRIL MONT, F.L.A. 
(1948. 99 pp-) 

[The Solicitors’ Law Stationery Society. 8s. 6d. each.] 


Tuxsz are useful additions to this excellent series. That on Adoption is 
likely to be particularly useful especially for its appendices containing the 
forms and a list of the names and addresses of the various adoption societies. 
That on Execution is also a handy guide to a subject the present intricacies 
of which reflect little credit on our legal system. The last volume on 
Company Law is little more than a summary of the Companies Act, 1947, 
with references to the relevant sections of the 1929 Act and the Cohen 
Report, and it is not likely to be much sought after now that the consolidating 
Bill is in print. 
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Tue Companies Act, 1947. By S. W. MAGNUS, B.A., Barrister-at- 
Law, and Maurice Estrin, 4.1.4.4. [London : Butterworth & 
Co. 1947. 450 pp. 21s.] 


Tus useful book is very good value. Subscribers to Butterworth’s Annotated 
Legislation Service will obtain it automatically, but company lawyers who are 
not subscribers are recommended to purchase it at the most reasonable price. 
It consists of a brief introduction, a careful and detailed commentary on the 
Act written by a lawyer and an accountant, and appendices of forms, etc. 
Both the authors and the publishers are to be congratulated upon a good job, 
and Mr. Estrin’s assistance on the accountancy aspects is likely to be found 
particularly useful by lawyers. 


CHANGES IN Company Law. By MICHAEL WHEELER and GEOFFREY 
Tre, Barristers-at-Law. Current Law Guide No. 8. [Lon- 
don : Sweet & Maxwell, Ltd., and Stevens & Sons, Ltd. 1947. 
92 pp. 6s. 6d. net.] 


Tus excellent booklet summarises the changes in company law effected by 
the Companies Act, 1947, and the provisions of the Finance Act, 1947, dealing 
with the new bonus tax and retirement and other benefits to directors. It 
was a happy thought to combine the two Acts, and the commentaries by well- 
known specialists are likely to be found most useful by practitioners, who 
will wish that space could have been. found for guidance from Mr. Tribe 
through the even darker paths of the profits tax. 


THe Rent Acts. By R. E. MEGARRY, M.A., LL.B., Barrister-at- 
Law. Third Edition. [London: Stevens & Sons, Ltd. 1947. 
xxxij and 218 and 8 pp. (index). 15s.] 


No practitioner who has anything to do with the Rent Acts (and nowadays 
there can hardly be any lucky enough to escape) can afford to be without this, 
unquestionably the best, book on the subject. Since its first publication I have 
been one of the many who have used it constantly and have never failed 
either to find the answer or to satisfy myself that there was none. It is well 
arranged, delightfully written, most exhaustive—containing references to nearly 
600 English, Scottish and Irish cases reported in law reports and the Estates 
Gazette—and it makes the subject as clear as it can be made, which, alas, is 
still far from pellucid since this legislation is a disgrace to our statute book. 

Formerly the book was in two volumes, the first devoted to the text and 
the second to a reprint of the statutes, but in the third edition the two are in` 
a single volume. The author states that this is in response to numerous 
requests but against his own inclinations; in my view his judgment for once 
was at fault and I consider the change a great improvement which removes 
the one irritating feature of the former editions. 

The value of this book is sufficiently shown by the fact that the second 
edition went out of print in six months; by the time this review appears a 
fourth will probably be in preparation. 

L. C. B. Gower. 
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SOME COMPARATIVE ASPECTS OF THE 
LAW OF LANDLORD AND TENANT 


SomE two years ago Mr. B. Plummer published an article in this 
Review on ‘some aspects of the law of landlord and tenant’. 
This article enumerated seven rules of the law of landlord and tenant 
—all of them familiar to lawyers—which in the opinion of the 
author are unsatisfactory and should be amended at the earliest 
possible opportunity. The Haldane Society in its recent booklet 
‘Law Reform Now’? has endorsed Mr. Plummer’s recommenda- 
tion and stated that it regards the reform of the law of landlord 
and tenant as of particular urgency and capable of being carried 
through within the next three years. The Haldane Society has 
also pointed out that it expects that the demand for a reform 
of this part of the law would be endorsed by wide circles of the 
public independent of their political views and allegiance. 

The purpose of the present article is to support the view adopted 
by the Haldane Society and by Mr. Plummer through arguments 
taken from comparative law. The thesis which I hope to prove is 
that the Continental laws, or at least the most important ones among 
them, have for decades and mostly even for centuries provided 
those solutions which Mr. Plummer and the Haldane Society have 
advocated. I am, of course, aware of the fact that what has been 
approved by most, if not by all, Continental legal systems, need 
not necessarily be either just or practicable in this country. But 
at least it cannot be said that what is suggested by the reformers 
now, is an untried innovation. And it may perhaps not be without 
significance that the rules whose adoption is now being urged have 
already been in force over the larger part of Europe for some 
considerable time and have not been found to be either unjust 
or inconvenient. 

My article is designed to be read as a commentary on the seven 
suggestions set forth by Mr. Plummer. I find no quarrel with 
any of his statements on English law. In order to avoid unneces- 
sary repetition of what he has said I must refer my readers to his 
article for a fuller treatment of English law and for well-chosen 
examples from English cases. 

The Continental legislation and literature and the number of 
judicial decisions on questions relating to the law of landlord and 


1 Modern Law Review, Vol. 9 (1946), pp. 42 ff. 
2 Victor Gollancz, 1947. Mr. Gerald Gardiner, K.C., and Mr. W. W. S. Pollard 
have edited the Committce’s Report. 
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tenant is so vast that no individual could hope to read and digest 
more than a fraction of it. I have to apologise to my readers if my 
comments—like other comments iù legal history—are somewhat 
longer than the text to which they are appended. Even so I have 
done no more than to select—I hope not too injudiciously—from a 
material that is much larger than the following remarks may induce 
my readers to believe. I have not intended to provide a full treatise 
on the comparative law of landlord and tenant.? My intention 
was much humbler : to illustrate and to support with the help of 
comparative’ law the contemporary demands for legal reform. 
‘ Si plus minusve secuero, se fraude esto.’ 


I 
Mr. Plummer says +: 

‘ There is no implied warranty or covenant by the landlord with 
the tenant on the creation of a tenancy that the landlord had a 
good right in all respects to create the tenancy for the term and 
according to the tenor thereof.’ 

I think I am not guilty of any exaggeration if I assure my 
readers that there is no Continental legal system where the war- 
ranty which Mr. Plummer advocates has not been implied ever 
since the reception of Roman law, i.e., for at least the last four 
centuries. The Roman rule was that the tenant (conductor) did 
not acquire possession, but was considered a mere detentor. It 
was, however—as Professor Buckland ë has stated—‘ the duty of - 
the locator (landlord) to maintain this detention, so that he was 
responsible if the conductor lost it either from a defect in title, or 
because the locator had conferred some ius in rem on a third 
person who would not be bound by the contract’, From Roman 
law the rule that the landlord is responsible in damages for any 
defect in title has been taken over into all modern Continental 
laws. Thus Grotius explains that a man may let property to which 
he is ‘ totally a stranger’, but if he ‘cannot procure to the hirer 
the use of it, he is liable for all costs, damages and loss of profit ’.° 
This has remained the rule of Roman-Dutch law up to the present." 
In France the Code Civil states expressly that it is the duty of the 
landlord to procure for the tenant the peaceful use of the property 
during the period of the tenancy.’ Protection against what is 
generally referred to by French jurists as ‘troubles de droit’ is 
an elementary duty of the landlord. French lawyers distinguish 
from the ‘troubles de droit’ the so-called ‘troubles de faits’, 


3 Those who require this may be referred to the article by Zimmerle, ' Miete', 
in the Rechtsvergleichende Handwörterbuch, Vol. 5 (1986), pp. 318 ff. 

4 L.c., p. 42. 

5 Buckland, A Textbook of Roman Law, 2nd ed. (1982), p. 500. 

8 Inleiding tot de Hollandsche Rechts-geleerthed, 3, 19, 6. The translation 
quoted in the text is that of Professor Lee. 

7 Maasdorp, Institutes of South African Law, Vol. 2 (4th ed., 1989), pp. 236 ff. 

8 Code Civil, Art. 1719 (3) and 1725. 
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i.e., interferences by third parties who do not claim to be entitled 
to interfere with the tenant’s peaceful possession, as, e.g., inter- 
ference by thieves or unruly neighbours. For such disturbances 
the landlord is not responsible. 

Similarly the German and Swiss Codes ° provide that the land- 
lord is responsible for defects of title, except, of course, if the 
defects were known to the tenant. The Scandinavian laws in 
general differ from the Continental laws in that the influence of 
Roman law has been very much less intensive and nowhere less 
intensive than in the law relating to landlord and tenant. But 
there is no disagreement on the point that the landlord warrants 
title to let and is responsible in damages if he does not possess the 
title which he has warranted by implication.’ The Spanish Civil 
Code is in complete agreement with the French. The Brazilian 
Code provides that it is ‘the duty of the landlord to protect the 
tenant against any interference and disturbance by third. parties 
having or alleging to have any legal rights in respect of the 
property ’.* In fact I have failed to succeed in finding any 
Continental or other civilian legal system in which the rule that 
the landlord warrants title to let has not always been recognised. 

Mr. Plummer continues * that ‘there is no implied warranty 
or covenant by the landlord with the tenant . . . for quiet enjoyment 
against all the world, but only as regards the landlord and persons 
legally claiming under or in trust for him’. This is, of course, 
merely another aspect of the rule which has just been stated. The 
Continental Codes deal by implication with this aspect in the rules 
referred to. It would appear safe to say that this warranty is 
implied too in every civilian legal system. 


II 


‘Apart from the Housing Act, 1936, and apart from any special 
arrangements, there is no implied warranty by the landlord that 
property (not being a furnished house or flat) demised or let to a 
tenant is fit for habitation or use. He is under no obligation to 
give a proposed tenant information regarding the state of repair 
of such premises, nor to disclose defects rendering the property 


9 -German BGB, s. 541, Swiss Code of Obligations, Art. 258. Austrian law has 
adopted the same principle, although the Code is silent on the point, see 
Ehrenzweig, System des österreichischen allgemeinen Privatrechts, 2nd ed. 
(1928), p. 443 and note 87. 

10 Sweden: Law on the Use of Landed Property, Chap. 1, Sects. 4-6 (translated 
into German in- Carlson, ‘ Schwedisches Sachenrecht ', in Die Zivilgesetze der 
Gegenwart, Vol. 10, Pt. 1, Sect. 3b (1986), p. 211). Finland: Law on the 
Letting of Houses of May 12, 1925, Sect. 18 (translated into German in 
Wrede, Finnisches Sachenrecht, in Die Zivilgesetze der Gegenwart, Vol. 10, 
Pt. 1, Sect. 3a (1983), pp. 132 ff. 

11 Art. 1554, 1556. 

12 Art. 1191. 

13 Lo., p. 42. 
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dangerous, even though he is aware of their existence or created 
them himself.’ 14 

The warranty demanded here by Mr. Plummer has for a. 
very long time been implied by all Continental legal systems. In 
fact these systems have for centuries gone even further in pro- 
tecting. the tenant than Mr. Plummer and the Haldane Society 
would appear to demand. It is a well-known fact that the Roman 
law relating to landlord and tenant was not distinguished by 
particular regard for the interest or well-being of the insularii who 
inhabited the ill-famed flat houses of the city of Rome. Yet 
Roman law gave them more than the protection which our con- 
temporary reformers demand for modern tenants. This may have 
been partly due to the fact that Roman law treated the tenancy 
of immovable property in the same manner and by the same rules 
by which it dealt with movable property. But whatever the 
reason, the result is unequivocal. If the property was not fit for 
the use for which it was intended according to the agreement, the 
tenant could claim to be discharged. The landlord was responsible 
in damages if he had fraudulently failed to disclose the defect or 
had expressly or impliedly assured the tenant that no such defect 
existed, 15 

Through the Roman-Dutch law this rule was received into the 
modern South African law. ‘The hirer’, said Grotius, ‘may 
demand injury due to defect in the property hired if the defect 
was known to the other party or ought to have been known to him 
in the way of his business, otherwise not’.’° In the latter case, 
however, the tenant was not liable to pay the rent. Similarly 
modern South African law requires the landlord ‘to see that the 
subject of the lease.is free from such defects as will prevent its 
being properly and beneficially used for the purpose for which it 
was leased’.1’ The substance of this rule is also received in 
Scottish law. In agricultural—as distinguished from residential 
leases—this is interpreted to mean a warranty that the buildings, 
walls and fences will with reasonable care last for the entire period 
of the lease.'® 

In French law the landlord, if nothing to the contrary is 
provided in the agreement between the parties, has to guarantee 
the absence of hidden defects which prevent the use of the pro- 
perty for the purposes for which it was intended.’* A frequently 


14 L.c., p. 44. 

15 Windacheid-Kipp, Lehrbuch des Pandektenrechts, Vol. 2, 8th ed. (1900), s. 400, 
note 9 with further references. 

16 Grotius, 3.9.12. 

17 Lee, Introduction to Roman-Dutch Law, 4th ed. (1946), p. 302. Maasdorp, 
Institutes of South African Law, 4th ed. (1939), p. 238. Damages are only 
ayable if the landlord knew or should have known of the defects. 

18 Bee Gloag-Henderson, Introduction to the Law of Scotland, 4th ed. (1946), 
p. 868 with further references. 

19 Art. 1721 Code Civil. 
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quoted example *° is that of a flat which is unfit for use because 
it is infested by bugs or whose chimneys discard their fumes into 
the interior of the accommodation. 

In this connection it deserves to be noted that French law— 
like other modern legal systems—in this field as in others—has 
abandoned the rigid principle of Roman law according to which 
there is no responsibility for damages except in those cases in 
. which the act or omission from which the responsibility arises has 
been committed intentionally or negligently. In Roman law, as 
has been seen, the landlord was responsible in damages only if 
he knew or ought to have known of the defect, though the tenant’s 
duty to pay rent, lapsed in both cases. In French law it no 
longer matters whether the landlord knew or ought to have known 
of the defect. He is responsible in damages to the tenant even if 
he did not know of it and need not have known of it. This novel 
principle seems to have been adopted originally by a misreading 
of the Roman sources. But notwithstanding occasional criticism ?! 
—it has found reception not only in France, but also in most other 
Continental legal systems. 

On the other hand, according to French law the landlord does 
not guarantee the absence of defects which the tenant knew of 
when he entered the tenancy agreement or of which he was unaware 
at the time of the conclusion of the agreement solely because he 
was negligent in paying attention to the property. Thus—to repeat 
an example frequently quoted in French and Belgian textbooks ?2— 
if at the time of the inspection of the house by the tenant water 
was flowing down the walls of the rooms, the tenant cannot demand 
damages for this defect. 

The more modern legal systems have, however, found it 
necessary to go one step further in protecting the tenant. The 
rules laid down by French law and those legal systems, which like 
the Belgian, follow the French model, did not distinguish in respect 
of the guarantee for defects between the letting of movable and 
the letting of immovable property. More recent codes have found 
it necessary to stress the obvious distinction between the two types 
of letting which clearly involve social considerations of vastly 
different character. The German Civil Code provides that the 
tenant of any accommodation intended for human beings is 
entitled to terminate the tenancy with immediate effect if the 
accommodation suffers from a defect which results in its use 
entailing considerable danger to health.** This right of the tenant 


20 See e.g., Planiol-Ripert, Traité Elémentaire de Droit Civil. Vol. 2. 11th ed. 
(1987), p. 616, Colin-Capitant, Cours Elémentaire Frangais, 8th ed. (1985), 
p. 595; Josserand, Cours de Droit Civil Positif Français, Vol. 2, 8rd ed. 
(1989), p. 702. Belgien authors too give the same examples, see de Beus, 
Overzicht van het Burgerlijk Recht, 8rd ed. (1944), p. 395. 

21 See e.g., Leonhard, Besonderes Schuldrecht des BGB (1981) p. 148. 

22 See the works referred to in the preceding note. 

23 Section 544. 
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to bring the tenancy to an end exists notwithstanding the fact that 
the tenant knew of the dangerous character of the accommodation 
at the time of the conclusion of the tenancy or that he expressly 
repudiated any rights arising out of this fact. It does not matter 
whether the health of the tenant or that of his family, his employees 
or third parties is affected. The Swedish law on the use of real 
property of 1907 incorporated a similar rule,** and so do the Swiss 
Code of Obligations of the same year” and the Finnish law on 
Tenancy Agreements in relation to Houses of 1925.28 The Third 
Amendment of the Austrian Civil Code of 1916 *’ provided still more 
drastically that the right of a tenant to refuse payment of rent on 
the ground that the property let is unsuitable for the contractual 
use cannot be restricted or abolished by agreement between the 
parties. In this connection the words ‘ contractual use’ are not 
meant to imply that the parties must have expressly mentioned 
that the property is to be used for one or several specific purposes. 
It is sufficient if it can be shown from the circumstances of the 
case that the parties intended the property to be used for a defined 
purpose.”* 

To sum up: under the Continental laws the landlord is not 
bound ‘ to disclose defects rendering the property dangerous’. But 
it is in his own best interest to disclose such defects, because if 
he fails to do so he cannot enforce his claim for rent and under 
most laws he will also be liable in damages to the tenant. According 
to the more modern Codes even disclosure of defects is of no avail 
to the landlord if the defects render the property dangerous to 
human health. One might perhaps wonder whether the English 
courts could not arrive at the same conclusion by holding that an 
agreement by which one man lets and the other man hires accom- 
modation which. is dangerous to health, is contrary to public 
policy.” There can be little doubt that a rule of this type would 
beneficially influence the state of repairs of living accommodation. 

I must add that I cannot find a parallel in the Continental laws. 


24 Chap. 8, Sect. 15. 

25 Art, 254 (8). 

26 Section 7. 

27 Section 1096 (1). 

28 The French Code Civil says that the landlord must guarantce the absence: 
of defects of the property ‘qui en empêchent l'usage’ and the interpreters 
merely require that it must have been ‘l'usage pour lequel elle est destinée ', 
see Colin-Capitant, l.c., p. 595. The German Civil Code distinguishes between 
the defects which prevent ordinary use, those which prevent contractual use (in 
the sense explained in the text) and those defects whose absence has been 
expressly promised by the landlord, see ss. 535 ff. and the standard com- 
mentaries thereon. 

2° The Continental courts have, as far as I can see, never adopted the view 
that the doctrine’ of public policy can possibly be ‘confined to the definite 
heads under which it is already applied’, as Lord Halsbury maintained 
for English law in Janson v. Driefontein Mines, Ltd., [1902] A.C. 49. 
See on this point recently Stone, The Province and Function of Law (1947), 
pp. 494 ff. 


y 


Ocr. 1948 ASPECTS OF LANDLORD AND. TENANT LAW 888 


for the rule in Dunster v. Hollis,” the abolition of which is recom- 
mended by Mr. Plummer.* In this case it was held that where a 
building has been let to a number of tenants and the lessor retains 
control of the common staircase, the lessor is not under a liability to 
keep the staircase in repair. The very opposite is the rule in French, 
German, Swiss and Austrian law, because in these laws it is con- 
sidered as an implied duty of the landlord to maintain proper ways 
of access to the accommodation which he has let.*° The German 
Supreme Court has held that a local custom dispensing with the 
proper lighting of common staircases in flat houses was to be 
disregarded.** 


Tid 


Mr. Plummer furthermore charges English law with permitting a 
landlord in certain respects to derogate from his grant.°* “For 
example, if the tenancy is of a shop, and the landlord owns 
adjoining or neighbouring shops, he, unless he has expressly agreed 
with the tenant to the contrary, may let such shops to competitors 
of the tenant. And if, in fact, the landlord does agree with the 
tenant not to let his shops to a person carrying on the same trade, 
the agreement is not broken if some articles sold by the tenant are 
also sold by another tenant of the same landlord; and even if the 
articles form an important part of the tenant’s trade, if the general 
trade of the competitor is a different one from that of the tenant, 
the landlord has not broken his covenant.’ 

The question dealt with here is, of course, in English law one 
that relates to the interpretation of the contract between the parties. 
The position is different in the Continental legal systems. The 
Continental Codes have standardised the terms of the contracts by 
implying certain clauses, so that the task of the courts—in the 
absence of special provisions in the individual contract forming 
the subject-matter of the dispute—was to decide upon a question 
of interpretation of the Code and not of contracts. Professor 
Gutteridge has given an admirable description of the wide powers 
enjoyed by the. Continental courts in interpreting statutes and 
adapting them to the changing needs of the times.” The question 
referred to by Mr. Plummer forms, it is submitted, a significant 
example of the beneficial use to which such powers may be put. 

The French Civil Code provides that the landlord has to enable 
the tenant to enjoy the peaceable use of the accommodation let to 


30 [1918] 2 K.B. 795. 

31 L.c., p. 47. 

32 Colin-Capitant, l.c., p. 593; Oegg, in Kommentar zum BGB von Reichs- 
gerichtsrdten, 9th ed., Vol. 2 (1989), p. 201, Ehrenzweig, l.c., p. 439, note 23. 
On this point American law has deviated from English law, see Salner, The 
Substantive Law of New York, 12th ed. (1945), pp. 242 ff. with further references. 

33 Official Reports in Civil Matters (RGZ), Vol. 90, p. 65. 

34 L.c., p. 47. 

33 Gutteridge, Comparative Law (1946) pp. 101 ff. 


-884 ` THE MODERN LAW REVIEW ` ` Vor. 11 


him. This rule has been interpreted by the French courts to mean 
that the landlord must not establish either a rival or a similar trade 
himself or for his own account in the vicinity.*°* The courts are 
somewhat more lenient upon the landlord in regard to the question 
of letting accommodation to third parties who are competitors of 
the tenant. It has, however, been held that the landlord may be 
under an implied duty not to do so, even though the tenancy 
agreement does not contain a clause forbidding the letting to com- 
petitors, provided it appears from the general circumstances of the 
case that it was the common intention of the parties at the time of 
the conclusion of the contract that no such letting to competitors of 
the tenant should take place. The German courts have gone some- 
what further in protecting the tenant.” They have held that, where 
the purpose of the agreement consists in enabling the tenant to carry 
on his business, a duty on the part of the landlord may be implied 
not to let to competitors. This duty may be violated not only by 
letting premises to competitors in the same building, but also by 
letting accommodation in another neighbouring building belonging 
to the same landlord. Anybody is considered as a competitor who 
offers the same or similar goods as a main activity of his trade. 
Mere competition in subsidiary activities is not sufficient.®” Where a 
partnership is the lessor, the duty of not letting to competitors is 
imposed not only upon the partnership itself, but upon every 
individual partner.** The more recent decisions show a tendency 
to increase, rather than to relax, the liabilities imposed upon the 
landlord. 

On the other hand Scottish law has adopted the same rule as 
English law : in the absence of a special clause in the agreement 
the landlord is under no obligation to abstain from using property, 
not let to the tenant, for the purpose of competing with the tenant. 
He is also under no obligation not to let such property to third 
parties competing with the tenant.*° 

The problem is, of course, one that is intimately connected with 
the contemporary structure of economic conditions. It would be 
futile to look for its solution in the old Roman law books and in 
the cases and law books of the early nineteenth century. They 
have no answer to it, because the problem had not yet arisen. 
Competition between business rivals did not exist then in the same 
manner and to the same degree to which it exists today. All that 
interested the older authorities was the question of physical or semi- 
physical interference with the tenant’s enjoyment, such as 


85a See Colin-Capitant, l.c., p. 596 with further references. 

86 Oegg, l.c., p. 192; RGZ, Vol. 119, p. 353 and Vol. 185, p. 242. 

37 Juristische Wochenschrift, 1938, p. 940, No. 4. 

38 RGZ 136, p. 266. 

39 Craig v. Millar (1885), 15 R. 1005. The date of this decision is significant. 
One may be permitted to question whether the law would have been the 
same, if the Scottish courts had had an opportunity to consider the question 
for the first time in, say, 1925. 
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disturbances by actual ejectment or by noises, obnoxious smells, 
etc. These authorities had no reason to consider the question of 
economic disturbances, because such disturbances had not yet 
occurred and neither were nor could be expected. 

The legal systems which develop by way of following precedents 
obviously find it more difficult both to discover the existence of a 
novel problem and, once it has been discovered, to solve it than 
those legal systems which proceed by way of analysing fundamental 
ethical concepts and the systematic relations between them. The 
Codes had referred to ‘ disturbances’. It is a matter of interpreta- 
tion what is and what is not a disturbance. The civilian systems 
have not hesitated to state that economic disturbances may to a 
certain extent be considered as legally equivalent to physical dis- 
turbances. There are, of course, differences as to the definition of 
what does constitute an economic disturbance. The principle as 
such, however, seems destined to gain increasing recognition. 


IV 


Mr. Plummer continues * : 
If a prospective landlord and a prospective tenant agree that 
the rates shall be paid by the tenant, as is usual in houses let 
by the quarter or longer, if the landlord manages to slip into 
the covenant or agreement to pay rates any one of the follow- 
ing words: ‘duties’ or ‘ outgoings’, or ‘impositions’, or 
“charges ’, the tenant may find himself saddled with the cost of 
permanent improvements such as street pavement charges, the 
cost of abating a nuisance, or of making drains in compliance 
with the requirements of the local authority, and it has been 
held that a tenant could not escape liability for bearing the cost 
of things . . . on the ground of the shortness of his tenancy. 

This, too, is, of course, a question of the interpretation of agree- 
ments for which it is difficult to find exact parallels in any other 
legal system. It is a question of the interpretation of English 
terms and conceptions. It is a question of distributing public 
charges which elsewhere are distributed not by agreement between 
the parties, but by the administrative law from which the charges 
arise or which—like street pavement charges—are not known in 
other countries. : 

A number of Continental Codes, such as the German Civil Code 
and the Swiss Law of Obligations,*! provide expressly that in the 
absence of any agreement to the contrary the liability to pay all 
charges on the property rests upon the landlord and not upon the 
tenant. While, of course, this clause contains nothing that is not 
also recognised in English law and perhaps nothing that would not 
follow from the nature of tenancy as 4 mere contractual relation 
between the parties, the fact that the Codes have expressly stated 


40 L.c., p. 47. 
41 German BGB, s. 646, Swiss Code of Obligations, Art. 263. 


386 THE MODERN LAW REVIEW Vor. II 


it, has had some effect upon the courts in that it has taught the 
_ courts to consider in their interpretation the social and economic 
results and not to leave out of account the fact that tenancy is a 
merely temporal relationship, while ownership by its very nature 
is legally permanent. Thus the German Supreme Court in a 
number of remarkable judgments has held that clauses in tenancy 
agreements imposing upon the tenant of agricultural property or of 
industrial or business premises the duty to pay present and future 
charges upon the property must be interpreted to mean that the 
tenant is liable to pay only those charges which in accordance with 
the rules of reasonable economic distribution of burdens are pay- 
able from the profits to be drawn from the property and not those 
which are payable from the substance of the capital of its owner.** 
On the other hand the contro! of rents has in a number of countries 
led to imposing burdens upon the tenant, which the landlord can 
no longer be expected to bear in view of the fact that the rent 
which he can demand has not increased at the same rate at which 
the public charges have increased.** 

For those cases in which the tenant is not only entitled to use 
the property, but as, e.g., in the case of the tenancy of a farm, to 
draw its fruits, the Austrian Civil Code contains an interesting 
ruling. A distinction is drawn between those cases in which the 
rent has been fixed on the basis of an estimate of the net profits 
to be made by the tenant and those in which the rent is fixed as 
a lump sum. In the former case the tenant is responsible for all 
charges which have been deducted from the profits. In the latter 
case, however, the tenant is responsible for all charges, with the 
sole exception of interests on mortgages. 

The question is perhaps one that cannot be satisfactorily solved 
either in advance by the law or post factum by the courts. Neither 
the one nor the other can prevent one party or the other—the 
tenant is not necessarily and not always the weaker party—from 
slipping some unfair clause into the agreement. Problems of this 
kind are probably best solved by collective bargaining between 
organisations of tenants and landlords. Such organisations exist 
in a number of Continental countries. They have worked out 
standard agreements, known to all lawyers and frequently also to 
the parties. The standard agreements provide a fair solution for 
the average case. They render it impossible for either side to ‘ slip 
in’ an unfair clause, because it will be an obvious matter of pre- 
caution for either party to compare the bargain which he is about 
to enter with the standard agreement. Any deviation from the 
standard agreement will have to be justified. In some cases the 
organisations have issued lists of ‘ undesirable clauses’. These lists 


42 RGZ, Vol. 115, p. 209 and Supreme Court in Juristische Wochenschrift, 1929, 
1896, No. 30, see also Oegg, l.c., p. 220. 
43 Bas eg., Austrian Mietengesetz of December 7, 1922, ss. 2 (d) and 4, quoted 
by Ehrenzweig, l.c., p. 443. 
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incorporate the experiences of the past. In this country the stan- 
dard works on precedents could perform a similar service, if they 
were not exclusively used by lawyers. The standard contract of 
the organisations has the advantage that it makes accessible to the 
widest circles the experiences which the legal profession alone is 
able to gain. 


vV 


Mr. Plummer considers it as a ‘ gross injustice ’ that under English 
law ‘in the absence of express agreement, the landlord is not liable 
to repair the demised premises and that this rule even extends to 
outside repairs ’.44 
No lawyer trained in the tradition of the Continental laws will 

be inclined to disagree with this verdict. The duty of the landlord 
to maintain the property let by him in a proper state of repair was 
recognised already in Roman law. It has been adopted by all 
contemporary civilian systems.*° It forms part of the semi-civilian 
laws of Scotland and South Africa.‘® Already Grotius makes it 
clear that the duty of keeping the property in a good state of repair 
followed from the duty of the lessor to let the property in a state 
fit for use : 

The hirer has the right to use the thing and, failing that, to be 

compensated for his interest. Further he may compel the 

lessor to maintain the property in good condition so that it 

admits of being used : this the lessor must do at his own cost : 

and if he is in default the lessee may spend money on the 

repairs and charge it against the rent. 
The modern interpreters have followed this example. Thus the 
Austrian Civil Code merely states that the landlord is bound to 
‘deliver and maintain the property in a proper state of repair °,“ 
and a similar rule is contained in many other Codes.*® 

Some restrictions of this liability of the landlord apply in the 

case of the tenancy of a farm which has been let on condition that 
the fruits of the farm are to be drawn by the landlord. Thus 
Scottish law imposes upon the tenant the burden of keeping 
houses and fences in the case of the tenancy of a farm in a proper 
state of repair.*® Austrian law contains a similar, though somewhat 
more narrowly defined, rule." 


Another interesting exception from the principle is the rule 


44 L.c., p. 48. 

45 Buckland, l.c., p. 500; and Moyle, Institutions, 5th ed. (1912), p. 440, both 
with further references. 

46 Inleiding 3.19.12. 

47 Section 1096 (1). 

48 See e.g., French Code Civil, Art. 1719 (2); German Civil Code, Art. 535; 
Swiss Code of Obligations, Art. 254 (1); Brazilian Codigo Civil, Art. 1189 (1), 
see further references in Zimmerle, l.c., p. 320. 

49 Gloag-Henderson, lc., p. 358. 

50 Section 1096 (2). 
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contained in nearly all Codes,*! according to which the tenant is 

responsible for a number of minor repairs. The legislative idea of 

this rule is that it would unduly spoil the relations between tenant 

and landlord, if the latter had to look after every little trifle . 
that happened to the property which had been let. What is 

and what is not a minor repair is a matter for local custom to 

decide. The French Code contains in addition to this a long list 

—expressly stated not to be exhaustive—of those repairs which 

are considered as minor and which are therefore to be made and 

paid for by the tenant. The more modern Codes, however, have 

abstained from including a similar list and confine themselves to. 
stating the principle. 

Another restriction of the landlord’s duty to effect repairs has 
resulted from the emergency legislation which has in some countries 
entailed the fixation of maximum rents. These have in general 
remained considerably below the general rise in prices.*? In this 
situation the landlord could not any longer be expected to maintain 
the property in its original state, as the costs of repairs frequently 
have risen far beyond the limits set to the increase in rents by the 
emergency legislation. This explains why in a number of countries, | 
but by no means everywhere, all or some repairs in respect of 
controlled houses must be effected by the tenant. 

To the extent, however, to which the principle has remained in 
force, the Continental laws have incorporated a further protection 
for the tenant. The repairs may seriously interfere with the enjoy- 
ment of the property by the tenant. They may take considerable 
time. During this time the rooms let to the tenant may be 
practically uninhabitable. The French Civil Code provides that 
where repairs take more than forty days and cannot be postponed 
until after the termination of the tenancy, the rent must be decreased 
in proportion to the time taken by the repairs and to the inter- 
ference with the tenant’s enjoyment.” A similar conclusion is 
drawn in other laws from a more generally worded principle,” 
according to which in any case of defects becoming noticeable after 
the conclusion of the tenancy the tenant is entitled to a reduction 
of the rent and in certain cases even to terminate the tenancy. 


VI 


The next point dealt with by Mr. Plummer ** is the question of the 
rights and duties of the tenant in case of accidental destruction of 
the house by fire or by some other inevitable accident. Under English 


51 Swiss Code of Obligations, s. 263 (2), French Code Civil 1754, Spanish Codigo 
Civil, Art, 1580, Brazilian Cod. Civ., Art. 1206 (2). 

52 See e.g., Austrian Mietengesetz of 1922, s. 6 and Ehrenzweig, l.c., p. 440. 

53 Art, 1724. 

s4 German BGB, s. 537, Swiss Code of Obligations, Art. 255. 

55 I have dealt here with an aspect treated by Mr. Plummer, l.e., p. 48 under 
two different headings. : 
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law if demised premises are destroyed or damaged by fire or tempest 
or other inevitable accident, the tenant, if he has agreed to keep 
them in repair, in the absence of some such words as ‘ damage by 
fire or inevitable accident excepted’ is liable to make good the 
damage, even to the extent of completely rebuilding the premises 
if they are totally destroyed. And this is so even though the land- 
lord has received insurance moneys of & policy insuring the 
premises. That is not all. The unfortunate tenant is liable to 
continue to pay rent although the premises are destroyed or 
damaged by fire or inevitable accident and the tenant’s covenant 
to repair is not qualified by the words ‘ damage by fire or inevitable 
accident excepted’. Furthermore the liability to pay rent too is 
not affected by the fact that the landlord has received insurance 
moneys in connection with the loss which he has suffered. The 
attitude taken by the Continental laws to this problem is completely 
different from that of English law. ‘There is, in fact, as far as I 
can see, no parallel to any of the rules of English law referred to by 
Mr. Plummer in any of the Continental legal systems. 

Already in Roman law the position of the tenant in case of 
accidental destruction of the property let was very much more 
favourable than it is today in English law.*® This was due to the 
general principle adopted by Roman law according to which it was 
the landlord’s duty not merely to permit the use of the property to 
the tenant, but in fact to continually grant such use. Where the 
property was accidentally destroyed, there was subsequent impossi- 
bility of performance by the Jandiord and the consequence was that 
the tenant was not liable to pay rent.” The landlord was not 
bound to rebuild the property : the classical lawyers had too much 
common sense to draw so radical a conclusion from their general 
conception of the nature of tenancy. But where the destruction 
‘was due to the fault of the landlord he was liable in damages to the 
tenant.** On the other hand, of course, if the destruction was due 
to the tenant’s fault he had to make good the damage and this 
might, of course, include a liability on his part to continue paying 
rent to the landlord. If the tenant had already paid rent to the 
landlord for the period during which owing to the accidental 
destruction of the property he was wholly or partly prevented from 
enjoying the use of the property, he was allowed to reclaim the 
money already paid by him. A classical lawyer, Fabius Mela, is 
credited by Ulpian with the interesting remark that a tenant who 
reclaimed in this way money paid by him to the landlord did not 
have to rest his claim on the ground of unjust enrichment.*® If 
he had had to do so, he could have claimed only the amount by 
50 See Buckland, l.c., p. 601 with further references. 

37 D. 19.2.60. pr. (Labeo). 
58 It is not impossible that in classical law the landlord was responsible in 

damages even in case of accidental destruction, see Buckland, l.c., note 18. 


59% D. 19.2.19.6. On Fabius Mela see Kipp, Geschichte der Quellen des 
Römischen Rechts, 4th ed. (1919), p. 115. 
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sig which the landlord was still enriched. The claim, said Mela, - - 
> ° followed directly from the relationship of landlord and tenant : 
a _. non enim. per errorem dedit plus, sed ut sibi in causa - ~ 
conductionis proficeret. ~. . : ee 
I cannot find any Roman authority which even considers the. - 
>". question whether a tenant who had covenanted to repair could be 
5, yea forced to rebuild in case of total accidental destruction. ` I, am- 
j ' jriclined to think that the question was never ventilated by the 
Roman lawyers. They had hardly an opportunity to do so : under 
-*.-., ~ Roman law as a rule the obligation to repair was upon the landlord ; 
=-7’>-. > {n general the distinction between impossibility of performance and - 
s the presence of defects was so strictly drawn that there was little- 
aai- danger that the distinction between repairing and rebuilding would - 
© + = be overlooked. i Se Sr ee 
By 43 The Roman rules which have just been described have indeed ` 
- -.  stood_the test of time well enough.. They were received in 
Continental Europe in their entirety. Grotius says “° : : 
If the lessee is hindered in the enjoyment of the property by. 
- “+ + °° unforeseen accident. such as fire, war, extraordinary failure of 
a crops, or. the. like, the rent must be reduced in proportion to 
een the extent and duration of the lost enjoyment. 
'-. 7 l.. The words ‘ failure of crops’ in this connection are a brief, though 
cae clear, reference to another doctrine of Roman law which protects , 
i > agricultural tenants against extraordinary climatic conditions.® 
- - Windscheid, at the end of the nineteenth century, could refer to the . 
Roman doctrine as in force in its entirety. His own statement © of 
the law is still referred to as correct for the modern law of South 
a . Africa.© It is also still, correct for the modern law of Scotland. | 
_ Scottish law has recognised that accidental destruction of the pro- - 
_ perty during the period of the tenancy is a case of subsequent ` 
impossibility of performance on the part of the landlord: rei 
; interitus as Scottish legal: terminology. styles-it.. The consequence . 
- _ is that it ‘ puts an end to the obligation on either side ’, including 
; the obligation to repair.“ In dealing with the duty on the part of - 
a - the tenant to pay the rent Scottish law follows the course set by 
. Roman law.-_ 1 ~ ne - i 
í There has not been much opportunity for the modern Codes to , 
`. * improve upon the legal rules received from the Roman sources. -' 
` The Austrian’ Code * prescribes that the accidental. destruction of 
: the property results in the termination of the tenancy. Neither 
__. party is responsible to the other in damages. The landlord need - 
not rebuild, the’ tenant need not pay rent.-. If, however, either 


nO RE 60 Inl. 3.19.12 (at the end of the passage). : s i 
5 _ 61 See Buckland, l.c. This doctrine too has been received in the contemporary: 
. civilian laws. : aa : J g 
- 2 Windscheid-Kipp, Pandekten, s. 400; note 5. - 
À 63 Lee, Introduction to Roman-Dutch Law, 4th ed., p. 302. : 
DN . 64° Gloag-Henderson, l.c., p. 858 and Cameron v: Young, 1908, S.C. E.L.) T. ` 
ie : £5 Sections 1104, 1112. . es 
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party is responsible to the other, such party is liable in damages. 
This is the old Roman rule. Similar rules will be found in the 
French Code Civil.** The French Code deals, however, explicitly 
with the question of the burden of proof in case of fire.®” The 
tenant is under a duty to return possession of the property to the 
landlord. If the property has been destroyed by fire, the tenant 
must prove that the fire has been due to accident. If he cannot 
prove this he is responsible for the consequences of the fire. French 
legal authorities say that there is a presumption of law that the fire 
was due to the negligence of the tenant.® The older authorities 
refer in this connection to what can only be described as an obiter . 
dictum of Paulus in one of his writings on the prefects of the night 
guards °°; 
plerumque incendia culpa fiunt inkabitantium. 

If there are several tenants they are collectively responsible, except 
if they can prove that the fire started in the rooms inhabited by 
one of them or if one of them proves that it could not have started in 
his rooms,”° The courts have, however, tried to lessen the rigour of 
these rules by the very lenient way in which they have interpreted 
them. They have held that the tenant has proved accidental 
destruction if he has succeeded in proving that the fire could not have 
been due to negligence on his part.” In such a case it was a necessary 
conclusion that the fire could only have been due to accident.7* 
This interpretation was, however, rejected in two recent decisions 
by the Cour de Cassation. It was held that the tenant had actually 
to prove accident.” He was responsible in damages where the 
cause of the fire was unknown. There can be little doubt that this 
interpretation is better reconcilable with the text of the Code. It 
has been accepted by the majority of modern legal writers.” 

The French rule has been incorporated in a number of other 
modern Codes, such as the Brazilian Code.” The Central European 
laws, however, have not followed this course. They had, in fact, 
no reason to do so. It is a general rule that a debtor who wants 


66 Section 1722. 

7 See on the following, ss. 1732-1734. 

. 68 Planiol et Ripert, l.c., p. 633, Colin-Capitant, l.c., p. 602. 

6° D. 1.15.8. The statement has clearly nothing to do with the relationshi 
between landlord and tenant. It is merely mentioned in connection wit 
police duties by a writer who, of course, knew his fellow-countrymen and was 
stating his experience, not a rule of Jaw. But the older French authorities 
have raised the saying to the dignity of a rule of law and transposed it into 
the civil law, see Colin-Capitant, l.c. 

70 See Planiol-Ripert, l.c. Colin-Capitant, l.c. 

71 Douai, March 28, 1901, D. 1901.2.233; Orléáns, December 4, 1886, D.88.2.68. 

72 Planiol-Ripert, l.c., p. 635. 

73 Civ, - February 10, 1919. D.1921.1.198 with note by Lalou and Civ. 
February 17, 1930; Dalloz Recueil Hebdomad, 1930, 194. 

74 Josserand, l.c., p. 708, Colin-Capitant, l.c., p. 602. 

75 Art. 1208. The Spanish Code contains an even more far-reaching clause 
(Art. 1563) requiring the tenant to prove in the case of any deterioration or 
damage suffered by the property during the period of tenancy that he is not 
responsible for it. Note, however, that this too is a mere rule of evidence, 
not a rule of substantive law. 
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to plead that he is discharged from his liability by accidental im- 

possibility of performance must prove that the impossibility is not 

due to his own fault. This rule applies to tenancy as it does to 

other contracts. The tenant is liable to return the property to the 

` landlord. If the property is destroyed and performance of the duty 

to return the property is thereby rendered impossible, the tenant 

must prove that the impossibility is not due to his fault.”®° The 

Central European courts will in fact be considerably less exacting . 
than the French courts in regard to the manner in which they _ 
require the tenant to prove absence of fault. - But the legal principle 
as such is not very different from that applied by the French 
provincial courts before the recent return to stricter standards by 
the Cour de Cassation. 

Another interesting question has occupied the Continental 
courts which again evidences the ease with which the codified rules 
are interpreted liberally where social needs or modern ethical 
conceptions require this. The destruction of the property, resulting 
as it does in impossibility of performance for the landlord, brings to 
an end the contractual relation between the parties, including the 
tenant’s duty to pay rent. It is therefore an important question 
what is to be considered as destruction. The French courts, after 
some hesitation, have held that anything must be considered as 
destruction which prevents the use or enjoyment of the property by 
the tenant, apart, of course, from circumstances connected with the 
person of the tenant.” Similarly, the Austrian courts have held 
that a house that was liable to collapse on the ground of sheer old 
age must be treated as if it had been destroyed.”* This interpreta- 
tion which—at least from a functional point of view—appears to be 
the most reasonable one has brought the question of destruction 
and of impossibility of performance into the immediate neighbour- 
hood of another rule, where in fact it clearly belongs: the implied 
warranty of the landlord that the property is free from defects 
preventing its enjoyment by the tenant. The rule that the land- 
lord is not entitled to demand payment of rent if the enjoyment of 
the tenant is disturbed by defects, even though he did not know of 
these defects, receives a further justification from the fact that the 
payment of rent also ceases in case of accidental destruction of the 
property. And, as has been shown, the boundary line between 
impossibility of performance and the warranty of absence of defects 
cannot be very rigidly drawn. 

It will be seen from what has been said that the Continental 
laws, in dealing with the problem of destruction of property let to 
tenants, were throughout guided by principles very different from 
those which led the English courts into imposing upon the tenant 
76 German Civil Code, s. 282; Austria: Ehrenzweig, l.c., p. 298, note 31. 

Switzerland: von Tuhr, Allgemeiner Teil des Obligationenrechts (1924), 

pp. 514 ff. and s, 97 Code of Obligations. 


77 Civ, November 22, 1922, D.1925.1.219 against Req. March 5, 1850, D.50.1.68. 
78 Bhrenzweig, l.c., p. 441. 
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the duty to pay the rent of a building which has been destroyed 
and to reconstruct a building which he had undertaken to repair. 
In this connection another consideration is of interest. As has been 
seen under the Continental legal systems the landlord is bound to 
repair the property, even though he has not expressly promised to 
do so.”° On the other hand the duty to repair does not include the 
duty to rebuild. The same applies of course to the tenant. If the 
tenant has promised to repair and the property is destroyed, he is 
not bound to rebuild. All this is elementary under the Continental 
legal systems. It is recognised everywhere. 

But generally the Continental courts show some inclination to 
interpret restrictively clauses by which the tenant has undertaken to 
bear certain risks. The Austrian Code contains an interesting rule 
of interpretation : 

A tenant who has generally taken over all risks is understood 
to have taken over the risks of damage by fire, water and 
weather only. Other extraordinary damages are not covered 
by this undertaking. If, however, he has expressly undertaken 
to be responsible for all other extraordinary accidents this is not 
understood to mean that he is responsible for the accidental 
destruction of the entire property.°° 

Only in exceptional cases has a duty on the part of the landlord 
been recognised to rebuild a house that has been partly destroyed. 
In German law this duty is said to exist in cases in which the 
reconstruction of partly destroyed premises can be effected without 
a great deal of expenditure and during the period of the tenancy 
and where after the reconstruction the property can still be con- 
sidered as identical in an economic sense with the property that has 
formed the object of the tenancy.*? 

It will be seen from these remarks—scanty enough in the face of 
the vast material that is available—that the position of the tenant 
in the Continental legal systems is very much better protected in the 
ease of accidental destruction of the property than it is under 
English law. ‘Though there are not inconsiderable differences be- 
tween them the tenant is nowhere under a liability to continue 
paying rent after the destruction of the property. The French rule 
‘imposing upon the tenant the burden of proof in connection with 
accidental destruction has, however, had the remarkable con- 
sequence that in France and the countries where similar legal rules 
obtain, it is as a rule the tenant who insures the property against 
accidental destruction and not the landlord.** The problems which 
arose in this country where the landlord and not the tenant is insured 


79 See p. 387, above. 

so Art, 1106. 

81 Sec Planck-Knoke, Kommentar zum Biirgerlichen Gesetzbuch, 4th ed. (1928), 
s. 586, note 1; Oegg, in Kommentar der Reichsgerichtsräte, s. 536, p. 202, 
both with further references. 

82 See Planiol et Ripett, l.c., pp. 637 ff. also for a statement of some of the 
legal difficulties experienced in connection with this type of insurance. 
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against fire have therefore not arisen in France, so that the French 
courts have never been faced with those problems which were solved 
in this country by the rule in Leeds v. Cheeham, whose abolition 
Mr. Plummer—in my view with convincing arguments — has 
recommended.** 


‘VII 


The last point is referred to by Mr. Plummer in these words * : 
Even where a landlord has either expressly or impliedly agreed 
to repair, he will not be liable to anyone (other than the 
tenant) who suffers injury by reason of the property being out 
of repair. 

He then refers to the well-known case of Cavalier v. Pope,** in 
which it has been held that the tenant’s wife could not claim 
damages for injuries obtained in consequence of the landlord’s 
failure to repair a house which he had expressly promised the tenant. 
to repair. The tenancy constitutes a contractual relationship 
between the tenant and the landlord from which the tenant’s wife 
cannot possibly benefit. 

From a purely practical point of view it is perhaps not necessary 
to dwell at great length on this problem. Cavalier v. Pope is clearly 
.inconsistent with the rule in Donoghue v. Stevenson. It is clear 
that if the same case were to be decided today as a case of first 
impression, it would be decided differently. The principle of 
Cavalier v. Pope has been given up—though somewhat hesitatingly 
—by the American Restatement.** It has been disapproved wholly 
or partly by learned writers on the law of torts.” It is hardly to 
be expected that it will offer a great deal of resistance to the 
advance of reform. If, nevertheless, I comment on it at some 
length, I do so merely in order to show that the hesitation of the 
American Restatement is not justified and in order to give my 
readers an example of the extent to which the Continental laws 
have recognised for a very long time rules which are now 
advocated in this country as demanded by the latest turn of social 
development. - 

Two institutions of Roman law have enabled the Continental 
laws to find a satisfactory answer to our problem, though neither 

_of them at first glance would show much similarity with modern 

ideas or modern solutions. These institutions constitute, so to 

speak, the germ. Between them and the modern laws there lies a 

long road. The first of these institutions is the lex Aquilia de 


83 TA 1 Sim. 146. 

3 L.c., 49. 

85 1905} 2 K.B. 752. 

86 Restatement of the Law of Torts, s. 358. 

87 See Winfield, Law of Torts, 8rd ed. (1946). pp. 543 ft., Glanville Williams, 
‘The duties of non- -occupiers in respect of dangerous premises’, Modern Law 
Review, Vol. 5 (1942), pp. 194 ff. 
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damno,*® an enactment of the third century B.C., in which the 
owner of property was given the right to compensation in the case 
of ‘ burning, breaking and destroying’ (urere, frangere, rumpere) 
of his property. This law has been the starting-point of a develop- 
ment, that began already in the classical law, was continued in the 
post-classical period and has found its further continuation in the 
post-reception period and in modern times. It was extended from 
the three types of actions to any type of action, from the 
direct physical damage done to property to any type of damage 
to property and also to damage done to human beings, from 
damage by way of positive action to damage caused by omission.** 
In short it became the great fundamental all-embracive rule, 
embodied in all the modern codifications, known to all civilian 
lawyers as the principle of delictual liability for fault and expressed 
in the terse language of the Code Civil in words which at the same 
time sum up the learning of libraries and have formed the basis 
for libraries of new learning ™ : ; 

Tout fait quelconque de Phomme qui cause à autrui un 

dommage oblige à celui par la faute duquel il est arrivé, à le 

réparer. 

This principle—which has, of course, rendered the Continental 
law of torts much less bulky than the English learning on this topic 
can ever be—knows of no such exception as the rule in Cavalier v. 
Pope. Such an exception would be contrary to its very spirit. 
As a distinguished South African jurist has said *! : 

The chief function of the Aquilian action is still, as in the 
Roman and Roman-Dutch law, to give redress for acts involv- 
ing physical injury to the person or property. Every person 
has a right that others shall take due care not to cause 
physical injury to his person or property and that involves a 
duty on their part to observe such care. A similar rule obtains 
in English law. But in English law the rule is subject to two 
exceptions. Thus in English law no duty is owned by an 
occupier of dangerous premises towards trespassers. Nor is 
any duty cast upon a vendor or lessor of a house in respect of 
defects in the property rendering it dangerous or unfit for 
occupation. Such anomalies form no part of our law; in our 
law the duty is one of universal obligation. 


88 Buckland, l.c., pp. 585 ff., Jors-Kunkel, Römisches Recht, 2nd ed. (1935), 
pp. 356 ff. It is significant for the historicistic attitude of what Koschaker 
in Europa und das Rémische Recht (1947) has styled the neo- 
humanistic school in romanism that none of the contempory students’ text- 
books on Roman law, no matter whether English, French or German, has 
found it worth while to tell its readers anything about the story of the 
influence of the lex Aquilia on the modern laws. Their interest fades out 
at best with Justinian, at worst with the classical law. Unfortunately the 
modern lawyer reads law books in order to know either about the law that 
he applies or about its background. A science that is unable to link up 
with either, has no meaning for him. 

89 See the summary, impressive in its brevity, in Windscheid, l.c., s. 455. 

90 Section 1383. 

91 MacKerron, The Law of Delicts, 3rd cd. (1947). pp. 22 f. 
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Of course, if the accident is due not to a positive action on the 
part of the landlord—such as a faulty manner of carrying out 
repairs—but to his omission to have repairs carried out, not every- 
body can demand damages from the landlord. Though there is a 
universal obligation to use care in respect of positive actions, an 
omission to act does not create a liability except if a duty to act 
was first brought into being. Such a duty to act may be relative. 
In the case of a landlord it exists only as against those persons who 
come—as the French jurists say—‘ pour des motifs plausibles ’, 
not as against those who come for other reasons.*? The Continental 
laws do not recognise the rigid distinction between trespassers, 
licensees and invitees.’ Nor do they assume that a landlord is 
discharged from his liability towards those who enter his house in 
consequence of the fact that he is not himself the occupier. That 
the landlord is responsible to the wife of the tenant if through his 
fault there has been an omission to provide for repairs, is so free 
from doubt that the usual French textbooks fail to mention the 
problem. 


French law, like the law of South Africa and other Continental 
laws, require, however, in cases of this type a fault on the part of 
the landlord. It would be futile to enter here into a discussion of 
the meaning of this term, which an eminent French jurist ** has called 
‘une des notions les plus vagues, les plus fuyantes qui existent dans 
Pordre juridique °. But it is clear from the course of legal history 
that there are cases in which there is need for a liability not based 
upon ‘ fault’, but resulting simply from the facts of the case. In 
this development the question of the landlord’s responsibility for 
damages caused by the faulty condition of his house has played a 
most notable part. Here, too, a Roman institution was the starting 
point. In Roman law a person who had suffered damage in con- 
sequence of the faulty condition of real property could claim 
damages from the owner of the property, if he had obtained before 
the damage occurred a promise of compensation for such damage 
from the owner or a judicial order of indemnification against him. 
This is the institution usually referred to as cautio damni infecti. 
In the later development this Roman idea was combined with the 
Germanic idea of responsibility for dangerous property, referred to 
as ‘théory de la risque créée’ by French jurists and as ‘ Gefährdung- 
sprinzip ° by German lawyers. This led to the recognition in varying 
degrees of strictness of the principle that the owner of a house is 
responsible for damage caused by the faulty condition of his house.®° 


92 See e.g., D. 1914.1.39. and S. 1904.1.320. 

93 Lee, Lc., p. 325 for South African law, Scottish law is the only one of the 
civilian systems which has fallen under the spell of the English rules, see 
Gloag-Henderson, l.c., pp. 385 ff. 

94 Josserand, l.c., p. 240. 

95 See the exhaustive summary by von Caemmerer, ‘ Haftung für Gebäudeein- 
sturz ’, in Rechtsvergleichendes Handwörterbuch, Vol. 4 (1933), pp. 77 ff. 


Ocr. 1948 ASPECTS OF LANDLORD AND TENANT LAW 897 


French, German and Austrian °° law contain the principle in 
rules which are all constructed on more or less the same lines. 
The owner of a house or of another structure firmly connected with 
the ground is answerable without proof of any fault on his part for 
any damage resulting from the collapse of the house or structure 
or from the separation of individual parts from it, provided the 
collapse or the separation is due to the faulty construction or the 
unsatisfactory state of repair of the house or structure. Some 
modern Codes provide that the owner can exculpate himself, others 
do not allow him to do so. The details do not matter in the 
present very rough description. 

_It is, however, to be noted that at least one modern Code,*’ 
3.€., the Swiss Law of Obligation, has gone much further and 
converted the rule into a sweeping principle of liability, much 
more far-reaching than any of the older codifications provided. 
Section 58 of that Code reads as follows : 

The owner of a building or of any other structure must pay 

compensation for damage, caused by it in consequence of 

faulty planning or construction or of its being in a bad state 

of repair. 

He retains the right to obtain redress from others who are 

responsible to him. 
This article covers, of course, fully the problem of the Cavalier v. 
Pope type of case. It renders the landlord responsible without 
regard to whether he has been negligent or not. The interpretation 
by the Swiss courts has on the whole been disinclined to narrow 
down its scope. Thus the Swiss Federal Court has held that the. 
lack or the faulty condition of life belts in a lake swimming bath 
must be considered as a faulty state of repairs of the bath, for 
which the owner is responsible.** It has been applied to the state 
of repairs of a lift.°® It has been held that, though a tenant may 
in advance renounce his rights under section 58, such renunciation 
may in the discretion of the court be treated as inoperative.1 The 
only practically important limit set to the application of the section 
is that it does not apply to damage caused by the fact that the 
house is in the course of being repaired or rebuilt or converted : 
section 58 only provides a liability for dangers arising out of the 
permanent condition of the house, not out of any temporary and 
exceptional condition into which it may have been put. 

It remains to report on an interesting development in respect of 


86 Code Civil, Art. 1886, Austrian ABGB, s. 1319, German BGB, s. 886. On 
the further—less prominent—institution of actio de effusis et ejectis whose 
modern history has been much less distinguished than that of the cautio damni 
infecti I must refer to von Caemmerer’s article. 

87 Art, 58. 

98 Official Reports, Vol. 55 II, p. 196. 

99 Official Reports, Vol. 41 II, p. 688. 

1 This decision, of February 7, 1933, has not been published but is referred to 
in Daeppen, Bundesgerichtspraxis zum Obligationenrecht (1936), p. 159. 
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the Cavalier v. Pope problem which has taken place under German 
law. In German law the rules of delictual liability differ more 
strongly from those of contractual liability than they do in most 
other Continental legal systems. Above all in German law the owner 
of a house may always exculpate himself for any delict committed 
by his servants, if he can prove that he applied the necessary care 
in selecting, placing and supervising them.? Thus a commercial 
corporation owning a number of blocks of flats could in defence to 
a claim for damages arising out of the bad state of repairs of a 
stair carpet in one of them plead that their manager for the par- 
ticular building had been selected with care, was fit to be in charge 
of such a house and that there had been a proper check on 
conditions in the house by the responsible officers of the corpora- 
tion. This and other peculiarities of delictual responsibility made 
it necessary for relatives of tenants to try to find a construction 
which enabled them to claim that their rights to receive compensa- 
tion were not delictual, but contractual in character. Their attempts 
were successful. Under German law—which in this respect differs 
not only from English, but also from French and other Continental 
laws—contracts in favour of a third party are both permitted and 
very usual.? There is no restriction whatsoever upon such con- 
tracts. They are in every respect treated like other contracts. 
As other contracts can be concluded by implication, so can con- 
tracts in favour of third parties. It was therefore possible to hold 
that a tenant who had concluded a tenancy agreement had done so 
not merely for his own benefit, but also for the benefit of his wife, 
his children, his servants and whoever else was expected or likely 
to share his accommodation with him, such as relatives permanently 
living with him. This construction has been approved by the 
Supreme Court,‘ though it has been held not to be available to 
mere guests, to the cleaners employed by the tenant® or in the 
case of a tenancy of business premises to the tenant’s staff.° It 
has even been held that the State is liable to the wife of a civil 
servant who occupies official quarters, which had not been properly 
disinfected after a contagious disease contracted by the wife of a 
former tenant.’ It will be seen that the protection granted by 
German law fully covers the Cavalier v. Pope type of case. 


2 Section 831 Civil Code. 

3 Section 328. 

4 Decision of January 17, 1913, Official Reports in Civil Matters, Vol. 81, p. 214. 

5 Kammergericht (Appeal Court of Berlin), Decision of July 29, 1987, 
Juristische Wochenschrift, 1987, p. 252. : 

ê Plank-Knoke, Kommentar zum BGB, 4th ed. (1928), Vol. 2, Pt. 2, p. 806; see, 

however, Reichsgericht in Jurist. Wochenschrift, 1935, p. 1768, where it was 

held that the landlord was responsible to the tenant’s son who was his father’s 

assistant in his business and suffered an accident due to the faulty condition 

of the business premises. 

Decision of October 5, 1917, Official Reports in Civil Matters, Vol. 91, p, 21. 
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Those of my readers who have had the patience to follow me so far 
may perhaps be inclined to say that all that I have said has had 
little or no bearing on the problem of the demands advocated by 
the reform group. They might say that what I have said merely 
shows that the Continental laws have adopted a different view on 
the principle of the nature and conception of tenancy. Under the 
Continental laws, it is clear, the contract of tenancy entails a 
permanent duty on the part of the landlord to warrant the enjoy- 
ment of the property by the tenant to the extent and in the way 
envisaged by the parties at the time when the agreement was con- 
cluded. English law, it might be said, has for better or for worse 
chosen a different conception. The relation between landlord and 
tenant under English law is an estate. It is formed by a grant on 
the part of the landlord. As such it is part of the law of property, 
not of the law of obligations. It entails duties on the part of the 
tenant, but not as a rule on the part of the landlord. In this 
respect there is a remarkable parallel between it and the contract 
relating to the hire of chattels. For this contract too imposes 
upon the letter no other duty but that of allowing the hirer to 
use the chattel.* There is, it might be said, more in the difference 
between the English law and the Continental legal systems than 
meets the eye: it is not a difference relating to individual legal 
rules which can easily be shaped and adapted to novel demands. 
It is a difference that goes to the root of fundamental conceptions. 

In principle, I am inclined to think that it is indeed correct that 
the Continental laws have chosen a different basic conception on 
which they have built up their system of the law of landlord and 
tenant. To this extent it must therefore be admitted that the 
objection to which I have just referred is well founded. Yet I 
think that from any but a purely conceptionalist point of view 
there is little force in it. Conceptions, after all, are merely an 
abbreviated manner of speaking of legal rules. If a small number 
of’ insignificant legal rules are amended, the conceptions do not 
require adjustment. The larger the number of legal rules affected 
by the amendment and the greater their functional importance, the 
more necessary is an adjustment of the conceptions formed to 
express in an abbreviated form the contents of the rules. Concepts 
like rules change with the course of legal development. They 
possess no eternal value. Only the ethical, logical, economic and 
practical considerations motivating the rules can be considered as 
an argument for or against the amendment. That the amendment 
may necessitate a change in the conception is a consequence of, not 
an argument against, the demand for reform. Not ex regula ius 
fiat, but ea iure regula. 


8 Readhead v. Midland Ry. (1869), L.R. 4 Q.B. 379. 


PLANNING AND DEVELOPMENT UNDER 
THE TOWN AND COUNTRY PLANNING 
ACT, 1947 


. . in the Middle Ages, the land law, because it was the most 
important branch of English law, was the most highly developed 
and the most technical part of the common law;...and... its 
condition was typical both of the merits and defects of the common 
law of that period . . . its rules and doctrines were too narrow, and 
obviously large developments of, and additions to, its rules and 
doctrines were needed to bring them into conformity with the new 
political social and economic ideas and wants of the modern English 
state. The adaptation of this highly developed and technical body 
of law to the changed world which was opening in the sixteenth 
century was a difficult task. ... If the common lawyers had been 
unable or unwilling to rise to the occasion, some of the many courts 
which administered bodies of law, which were competing with the 
common law, would have supplied the want of an up-to-date land 
law, and would thus have gone far to deprive the common law 
of its control over the development of the modern law. Fortu- 
nately for the common law the political strength of the common 
lawyers, and their technical skill, averted this danger. They rose 
to the occasion; retained their control of the land law; and, on 
the foundation of the medieval land law, erected, with the help of 
the Legislature, the elaborate superstructure of the modern law.’ * 
‘ Even after the reforms of the nineteenth century, it has remained 
the most technical and complicated branch of English law, and the 
least suited to the needs of the twentieth century.’? Sir William 
Holdsworth wrote these passages in 1925 in his conclusions on the 
land law, i.e., before this country, or rather the whole world, had 
suffered the torments of the second world war, and what was true 
in 1925 had become doubly true some twenty years or so later. The 
serious problems created or intensified by that war demanded, for 
their satisfactory solution, great and fundamental changes in 
English land law. The post-war ‘ political, social and economic 
ideas and wants of the modern English state’ made it imperative 
to alter the English concept of landowning. To adapt Holdsworth’s 
phrase, with the growth of the extent and pretensions of the State, 
and with the growth of collectivist society, other ideas of land 
ownership arise. These ideas are strongly opposed ‘to the 
1 Holdsworth, History of English Law, Vol. VII, p. 398. 

2 Ibid., p. 899. See also Maitland’s ‘ Essay on the Law of Real Property ', 

Collected Papers, i, 162-201. 
3 Holdsworth, History of English Law, Vol. IL, p. 72. The words ‘ collectivist 


society ' have been substituted for ‘ feudal conditions ' in Holdsworth's phrase. 
Time will show whether the two expressions mean the same thing. 
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individualistic point of view from which the law has long regarded 
those who have rights in the land ’,* and the reasonableness of such 
views can be tested by applying facts. As the Scott Report * 
pointed out, of all European countries England heads the list with 
766 persons per square mile, with Germany and Italy at less than 
half that density, and France approximately a quarter of it, the 
United States of America having only forty-three persons per square 
mile. Not only that, but over one-third of the population in England 
lives in only six cities, and over one-half of the population in only 
fourteen of the chief urban centres. Further, between 1925 and 
1987 the annual loss of agricultural land was approximately 800,000 
acres, and it is believed that this annual loss is increasing, whilst 
there is no doubt that the population is increasing. And we have 
only 50,000 square miles to cater for our requirements, an area 
only one-sixtieth of that of the United States of America (3,000,000 
square miles). It is clear from these facts that there must be keen 
competition for every inch of land in England. If justice is to be 
done to the population, considered as a whole, there must be 
machinery for adjusting competing claims, and in the case of 
conflicting claims, national, and not individual, interests must 
prevail. This is the basis of the Town and Country Planning Act, 
1947. One gets a clear picture from the Explanatory Memor- 
andum ê published at the same time as the Town and Country 
Planning Bill, 1947. There it is stated that the object of town 
and country planning is to secure that all the land in the country 
is put to the use which is best from the point of view of the 
community, and that planning operates to achieve this by con- 
trolling changes in the use of land, by securing that development 
of the right kind takes places, and by eliminating wrong uses. It 
goes on to state that an adequate planning system must, therefore, 
provide for three things :— 

(i) the making of plans, i.e., settling the policy on which land 
is to be allocated among the various uses; 

(ii) the administration of planning control (or control of 
development), to secure that when an owner wishes to 
change the use of his land the new use is in accordance 
with the plan; and 

(iii) positive action to promote the execution of the plan.’ 

We shall see later that the 1947 Act does provide for these three 
things. But there is one matter to which reference should be made 
at this stage, and it is this. All three things are matters of policy, 
involving administrative action. There is nothing judicial about 
them, and the ordinary courts are not concerned with them. The 
courts, it is respectfully submitted, have adopted the right attitude 
in matters arising in this sphere of public law. See, for example, 


4 Ibid., p. 78. : 

5 Rep ort Pii the Committee on Land Utilisation in Rural Areas, No. 6878 of 1942. 
6 Cad. 7006 (1947). 

7 Ibid., para. 3. 
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the decision of the House of Lords in Franklin v. Minister of Town 
and Country Planning.” 

Turning now to the Act itself, as was to be expected, it is a 
lengthy and complicated piece of legislation, running to 120 sections 
and eleven schedules, but it appears to have been well drafted. It 
is an Act which Dr. C. K. Allen would most probably call a 
skeleton, as it contains the bare bones, the flesh and blood taking 
the form of ministerial orders and regulations. It is very important. 
therefore, for any person who may have to advise on town and 
country planning to make certain he is basing his advice on the 
latest ministerial edict. The provisions of the Act dealing with the 
creation and constitution of the Central Land Board,’ and its 
functions *°; the compulsory acquisition of land before a develop- 
ment plan becomes operative under the Act for the purposes of the 
Post Office or of any of the functions of the Minister of Works ™ or 

_ for any purpose which appears to the Minister to be immediately 
necessary in the interests of the proper planning of that authority !* ; 

- Part V, enacting amendments of the law relating to compensation 
for compulsory acquisition of land; so much of section 91 as relates 
to land acquired before July 1, 1948; and section 118 (2), so far 
as it relates to the repeal of the enactments set out in Part I of 
the Ninth Schedule, which came into force on August 6, 1947, the 
date of the passing of the Act,'® and the remainder of the Act came 
into force on the appointed day, i.e., July 1, 1948.14 Except as 
regards the provision that the sum of £300,000,000 to be paid to 
landowners for depreciation of land values is to be apportioned 
between land in England, Scotland and Wales, and that the 
Central Land Board covers Scotland as well as England and Wales," 
the Act does not apply to Scotland.'” Nor does it extend to 
Northern Ireland.'* In other words, the Act only applies to 
England and Wales. Section 115 deals with the application of the 
Act to the Isles of Scilly. 

It is impossible in one article to deal with the whole Act, and 
therefore a choice of topics must be made. The present writer’s 
choice has fallen upon (a) the system of planning under the Act; 
and (b) control of development, as these appear to him to be 
amongst those matters of most concern to the landowner at the 


[1948] A.C. 87. 

S. 2. 

S. 3. 

8. 37 (2). 

S. 38 (2). 

13 Proviso to s. 120 (2). 

148. 120 (1) and the Town and Country Planning Act, 1947 (Appointed Day) 
Order, 1948; Statutory Instruments, 1948, No. 213. 

15 S. 58 (2) and s. 120 (8). 

16 S, 2 and s. 120 (8). 

17 §. 120 (8). The corresponding Act for Scotland is the Town and Country 
ae (Scotland) Act, 1947, which received the Royal Assent on August 13, 


8 S. 190 (4). 
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present time. Public law aspects of the Act have been summarised 
by Mr. S. de Smith, and reference should be made to his article," 
in which he specifically deals with the Central Land Board. The 
Minister has exercised his power under section two to make regula- 
tions for the appointment of members of the Central Land Board, 
their tenure and vacation of office, and the execution of instruments 
by the Board and proof of documents purporting to be executed, 
issued or signed by the Board.” These Regulations, too, provide 
that a member of the House of Commons shall be disqualified for 
being appointed to or being a member of the Board so long as he 
is a Member of Parliament, and that every member of the Board 
who is in any way, whether directly or indirectly, interested in any 
land which is the subject of a claim or application to the Board, 
shall disclose the nature of his interest to the Board, and shall take 
no part in any deliberation pr decision of the Board with respect 
to that claim or application. The member’s disclosure has to be 
recorded in the minutes of the Board. à 
We will now deal with the chosen topics. 


THE SYSTEM OF PLANNING UNDER THE ACT 


One of the objects of the Act is to introduce a new planning system 
including new powers to control outdoor advertisements.** The 
main defects of the planning system in force up to July 1, 1948, were 
that it was static; too localised; placed no enforceable obligation 
on local planning authorities to prepare schemes; and was of a 
negative character.?? The old system was based on the Town and 
Country Planning Act, 1982; the Town and Country Planning 
(Interim Development) Act, 1948, which extended interim develop- 
ment control throughout the country and enabled the Minister to 
override decisions of local authorities; and the Town and Country 
Planning Act, 1944, which conferred positive powers for the 
replanning and rebuilding of areas of extensive war damage and 
of bad layout and obsolete development. These Acts are repealed, 
except that parts of the 1944 Act have been amended by the 1947 
Act, and such parts (reprinted as so amended) constitute the 
Eleventh Schedule to the 1947 Act. This Eleventh Schedule deals 
with the purchase of licensed premises and with certain powers of 
local authorities, and consequently, in view of the choice of topics, 
falls outside the scope of this article. 

The number of local planning authorities has, presumably in 
the interests of efficiency, but also because the new system is to 


19 (1948), 11 Mod.L.Rev., pp. 72-81. 

20 The Central Land Board Regulations, 1947 (S.R. & O., 1947, No. 2294), 

21 Town and Country Planning Act, 1947, Explanatory Memorandum, Part I, 
General Notes, p. 5. It is a pity that Part IL of the Memorandum, containing 
detailed notes on each section of the Act (with index), has only just been 
issued, especially as this would have helped to allay the Minister's concern at 
the lack of knowledge of the Act by the general public. 

22 Para. 8, Cmd. 7006 (1947). 
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have a national, as opposed to a local, approach to planning, been 
drastically reduced. The present number is 145, and local 
planning authorities are now the London County Council for the 
administrative county of London (which includes the City of 
J.ondon),** and the county councils and the county borough councils 
for the remainder of England and Wales.” The Act contains 
special provisions giving certain powers to the Common Council 
cf the City of London and the various Metropolitan Borough 
Councils.?° If it appears expedient to the Minister?’ that a joint 
koard should be established as the local planning authority for the 
whole or any part of the areas of any two or more counties or 
county boroughs, he may make those areas or parts a united 
district for planning purposes and set up a joint board as the local 
planning authority for that district, but unless all the councils 
concerned consent to the Minister making the necessary Order, he 
cannot make it except after holding a local inquiry,’ and he must 
then lay the Order before Parliament, either House having the right 
to annul the Order within forty days after the laying.” The 
constitution of such a joint board must be on the lines indicated in 
Part I of the First Schedule to the Act.°° The Minister has power 
ta make such Regulations as appear to him to be necessary or 
expedient for transferring to the new local planning authorities the 
pcoperty and liabilities held and incurred by county district councils 
and joint planning committees in connection with town and country 
planning under the old legislation, and for providing for payment 
of compensation to officers of the old bodies responsible for town 
and country planning who suffer loss of employment or loss or 
diminution of emoluments consequent upon the passing of the 1947 
Act.’! The expression ‘emoluments’ is not defined by the Act, 
but was judicially interpreted in R. v. Postmaster-General,*? and 
statutory definitions appear in the Local Government Act, 1983 *°; 
Police Act, 1946 °t; and the Fire Services Act, 1947.°° The courts, 
of course, are not bound to adopt any of these definitions when 
interpreting the Town and Country Planning Act, 1947. Section 34 
of the Act gives the Minister power to make regulations for the 
delegation of functions of the local planning authorities to county 


23 See ante, p. 74. 

24 5, 114 (1). 

25 S. 4 (1). 

26 5, 114. 

27 ' Expediency ’ is not a matter with which the ordinary courts are concerned, 
and the Act appears to make the Minister the sole judge of whether or not a 
joint board should be established. 

28 B, 4 (2). 


32 (1876), 1 Q.B.D. 658; (1878), 3 Q.B.D. 428. 
S. 805. 


34 Se. 10 and 11. 
35 Fifth Schedule, para. 14. 


‘406 THE MODERN LAW REVIEW Vou. 11 


district councils, and he has exercised this power by making the 
Town and Country Planning (Authorisation of Delegation) Regula- 
tions, 1947,°° which permit a local planning authority, with the 
Minister’s consent, to enter into an agreement with any county 
district council in its area, to delegate to the latter any of their 
functions relating to the control of development (Part III of the Act) 
upon the terms and conditions set out in those Regulations. The 
allocation of the functions created by the Act among the different 
authorities is fully set out in Appendix A of Part I—General Notes 
—of the Explanatory Memorandum on the Act. 

In addition to the local planning authorities, the other bodies 
concerned in the carrying out of the provisions of the Act are the 
Minister himself, and the Central Land Board. 

Positive duties are put upon all local planning authorities. 
Every one of them has, by July.1, 1951, or within such extended 
period as allowed by the Minister in any particular case, to carry 
out a survey of their area and to submit a report of the survey to 
the Minister together with a development plan, indicating the 
manner in which they propose that Jand in their area shall be used, 
and the stages by which any development should be carried out.*’ 
The Minister has issued a Circular (No. 40) containing notes of the 
matters and things to be kept in mind to ensure that development 
plans are as helpful as possible. The Circular gives guidance to 
local planning authorities as to the material they should collect 
locally, and the information they can assume Government depart- 
‘ments will supply. When it is mentioned that the notes cover 
(inter alia) physical conditions (including existing land use, age and 
condition of buildings, quantities of building uses, residential 
density and land unsuitable for building purposes); industry and 
employment; agriculture and forestry; public utilities (e.g., water, 
gas and electricity supply, sewerage and land drainage); and 
communications (e.g., roads, railways, docks, airfields), it will 
readily be understood what a gigantic task the preparation of the 
survey is, and that the utmost co-operation between all interested 
parties will be essential if the job is to be done satisfactorily, It 
is obvious, too, that persons who are now or who will be engaged in 
town and country planning should have high qualifications, and it is 
gratifying to know that this aspect is having the serious considera- 
tion of the Minister, who, according to the daily press, has set up 
a committee to inquire fully into the matter. The Minister himself, 
when speaking on the second reading of the Bill, said: ‘I attach 
the greatest possible importance to this survey, which will present 
a reliable and detailed analysis of the community from every aspect, 
and an estimate of its future growth and needs. Without this 
survey no plan can be of any real value. It will need the 
co-operative effort of economists, geographers, sociologists and other 


36 S.R. & O., 1947, No. 2499. 
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professions to secure that all the facts about the area are known, 
including the characteristics and wishes of the people. Here there 
is room for considerable scientific research and the fullest possible 
collaboration with the universities. A new type of planner will 
have to be trained to carry out this broader conception of planning, 
and I am confident that the universities will recognise the import- 
ance and urgency of the matter, and fully play their part both in 
research and in training’.** May one add that one hopes that 
the Minister will recognise the importance of the research and 
training for which the universities will be responsible, and will 
regard them as real partners in this venture of democratically 
ascertaining the actual needs of the community. It is known that 
the Central Economic Planning Staff is recruited partly from the 
universities and partly from the civil service, which indicates that 
the Government is aware of the importance of the universities. 

The Minister has power to approve any development plan with 
or without modification, but if the development plan designates any 
land as subject to compulsory acquisition and it appears to the 
Minister that such acquisition is not likely to take place within 
ten years from the date of approval of the development plan 
(seven years for agricultural land) then he cannot approve the 
development plan.*® Neither can he, without the consent of all 
interested parties, approve a development plan subject to a modifi- 
cation designating as subject to compulsory acquisition any land 
not so designated on the plan submitted to him,*° while safeguards 
are provided in the case of land belonging to local authorities and 
statutory undertakers, and of inalienable land of the National 
Trust, being designated in the development plan as subject to 
compulsory acquisition where the appropriate body objects to such 
designation.** 

There is a statutory duty on a local planning authority to consult 
with the appropriate county district councils before preparing a 
development plan, or proposals for altering or adding to any such 
plan, and it must, before submitting any such plan or proposals to 
the Minister, give those councils an opportunity, to make repre- 
sentations and consider such representations.‘? The Minister has 
power to make Regulations as to the form and content of develop- 
ment plans, and the procedure to be followed for the preparation, 
submission, etc., of such plans,** and it is understood that he is 
making the Town and Country Planning (Development Plans) 
Regulations, but copies were not obtainable from H.M. Stationery 
Office at the time this article was written. If the Minister is of 
opinion ‘that the local planning authority or any other authority 


38 482 H. of C. Official Report, 962-963. 
39 S. 5, and proviso (a) to that section. 
40 Proviso (b) to s. 5. 

41 Proviso to s. 5. 
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or person ought to be consulted before he decides whether to 
approve, make, or amend the development plan, then he has to 
consult that authority or person, but he is under no obligation to 
consult any other authority or person, or to afford any opportunity 
for further objections or representations or to cause any further local 
inquiry or other hearing to be held.** These are important pro- 
visions from the point of view of the landowner, as they exclude 
any possibility of his invoking the aid of the decision in Board of 
Education v. Rice, and he should also remember that, notwith- 
standing the wording of the section, the Minister has not personally 
to have the consultation. As was said in Carltona Ltd. v. Com- 
missioners of Works,“ ‘In the administration of government in 
this country the functions which are given to Ministers (and 
constitutionally properly given to Ministers because they are con- 
stitutionally responsible) are functions so multifarious that no 
minister could ever personally attend to them... The whole 
system of departmental organisation and administration is based on 
the view that ministers, being responsible to Parliament, will see 
that important duties are committed to experienced officials. If 
they do not do that, Parliament is the place where complaint must 
be made against them’. It is a matter of opinion, of course, 
whether the substitution of Parliament for the courts as the forum 
for complaint is a move in the right direction. When the Minister 
has approved or made the development plan the local planning 
authority has to publish a notice to that effect, and must name a 
place where a copy of the plan may be seen at all reasonable times.*” 
Any person aggrieved by the development plan can question its 
validity on two grounds only, viz., (a) that the plan is not within 
the powers of the Act; or (b) that any requirement of the Act or 
any Regulation made under the Act has not been complied with; 
and he must make application to the High Court within six weeks 
from the date of the notice just referred to.** Having regard to 
recent judicial decisions it will be extremely difficult, if not 
impossible, to satisfy the courts that the development plan should 
be quashed so far as the applicant’s property is concerned, 
especially as in the case of ground (b) the applicant has to satisfy 
the court that his interests have been substantially prejudiced by 
the failure to comply with the requirement of the Act or Regula- 
tion.*? Landowners should keep in mind the judgment of Lord 
Greene, M.R., in B. Johnson & Co. (Builders) Ltd, v. Minister of 
Health,” where, in dealing with what he described as the ‘ hybrid 
functions’ (i.e., quasi-judicial and administrative functions) of the 


44 S. 10 (8). 
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Minister of Health, he said ‘It is manifest that, in the operation of 
hybrid functions of that kind, no perfectly logical result is to be 
expected ’.°! It is suggested that the judgments in that case must 
be kept well in mind by all landowners if and when they 
contemplate objecting to development plans, as the judgments 
emphasised once again that ‘.. . it is the function of the Minister 
to consider the rights and the interests of the public. That by 
itself shows that it is completely wrong to treat the controversy 
between objector and local authority as a controversy which covers 
the whole ground. It is in respect of the public interest that the 
discretion that Parliament has given to the Minister comes into 
operation ’.°? Public interest now has considerable priority over 
private rights. Apart from the said two grounds, a development 
plan cannot be questioned in any legal proceedings whatsoever, and 
it becomes operative on the date of first publication of the said 
notice.** 

Landowners should note, too, that any person duly authorised 
in writing by the Minister or by a local planning authority may, 
at any reasonable time, enter upon any land for the purpose of 
surveying (which includes power to search and bore for the purpose 
of ascertaining the nature of the subsoil or the presence of minerals 
therein : section 103 (9)) it in connection with the preparation, 
approval, making or amendment of a development plan.** This 
person must, if so required, produce evidence of his authority before 
entering, and must not demand admission as of right to any land 
which is occupied unless twenty-four hours’ notice of the intended 
entry has been given to the occupier.” As the rights of occupiers 
are constantly being whittled down in the interests of the State, 
it is hoped that occupiers will always exercise this right and will 
allow no one to enter without production of evidence of proper 
authority and proper notice having been given. There is a danger 
of our becoming too obedient; of our thinking that because a person 
knocks at the door and says he is from ‘the Ministry’ that he 
can do as he pleases. This right has been given by the Act to 
occupiers; let them use it. Non-user might be used in the future 
in other connections as a reason for not giving the right. Any 
person who wilfully °° obstructs a person exercising the powers of 
entry and surveying is liable on summary conviction to a fine not 
exceeding £20. Where the exercise of the power of entry or of 
making the survey causes damage to the land, compensation for 
such damage may be recovered by any person interested in the 


51 Ibid., at p. 399. 
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land from the Minister, Central Land Board or authority on whose 
behalf the entry was -effected.*” 

` To ensure that the new planning system is not static, a local 
planning authority must, at least once in every five years after the 
date on which the development plan for their area received minis- 
terial approval, carry out a fresh survey of their area and submit 
a report of the survey to the Minister, together with proposals they 
think necessary for any alterations or additions to the plan.: A 
development plan may be prepared and approved for only part of 
their area before a development plan for the whole area is 
approved,” in which case the period of five years runs from the 
date on which the Minister approved the development plan for the 
whole area.® A local planning authority can at any time, and must 
if so directed by the Minister, submit to the Minister proposals 
for such alterations or additions to their development plan as they 
think to be expedient, or are required by the ministerial directions," 
and the Minister has power, where proposals for alterations or 
additions to a development plan are submitted to him, to amend 
the plan to such extent as he considers expedient having regard 
to such proposals and to any other material considerations.** The 
Minister’s power to give directions can be a safeguard from the 
point of view of the landowner who thinks the development plan 
should be amended and whose request has been turned down by 
the local planning authority. The landowner would then be 
entitled to press his case with the Minister direct, and might succeed 
in persuading the Minister that he should direct the local planning 
authority to submit a proposal to him covering the landowner’s 
point. Further, there is the ‘default’ power of the Minister. If 
no plan, report or proposals, or no satisfactory plan or proposals 
are submitted to the Minister within the specified time, or if the 
Minister is satisfied, after holding a local inquiry, that the local 
planning authority are not taking the steps necessary to enable 
them to submit such a plan, report or proposals within that period, 
the Minister may make or amend the development plan, expediency 
being his guiding principle. Any expenses the Minister incurs 
in doing this work will be paid in the first instance out of moneys 
provided by Parliament, but will be recoverable on demand from ’ 
the local planning authority.°* This provision is similar to that 
often inserted in leases giving the landlord power, when the lessee 
defaults in his repairing obligations, to do the necessary work and 
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recover the amount from the lessee. But the landlord cannot dip 
into moneys provided by Parliament. 

The provisions of sections 6 and 7 certainly eliminate the 
rigidity of the scheme under the 1982 Act, but it is possible that 
they have introduced too much flexibility. The change from 
rigidity to flexibility may be too dynamic. The landowner is 
entitled to some certainty as regards the position of his land from 
the planning point of view, but will he get it if the power to amend 
the development plan is exercised to the full? It would seem to 
be imperative, if the scales are to be held evenly between the 
landowner and the community, that great care should be taken over 
the preparation of the first development plan. If that is done then 
the necessity for amendment should not often arise. 

Another protection of the landowner is to be found in section 9. 
If his land has been designated by the development plan as subject 
to compulsory acquisition and at the end of twelve years from 
the date when the plan came into operation his land has not been 
so acquired, he is entitled to serve on the local planning authority 
a notice requiring his interest in the land to be so acquired,® and 
if within six months after serving his notice neither a notice to treat 
nor an offer to acquire his land at a price equal to the compensation 
which would be payable if it were acquired compulsorily has been 
served or made, then the development plan will operate as if his 
land had not been designated as subject to compulsory acquisition. *®* 
The present writer has called this a ‘ protection ’ because it prevents 
a perpetual sterilisation of the landowner’s interests. His interests 
may, where the land has been so designated, be sterilised for twelve 
years, which is no light matter, but the Minister may exercise his 
power to amend the plan by releasing the land from compulsory 
acquisition when considering the quinquennial survey. On the 
other hand, the Minister may amend the development plan so that 
land not previously designated as subject to compulsory acquisition 
shall be so designated. ** 


CONTROL OF DEVELOPMENT 


It is in connection with the user of his land that the landowner is 
made to realise how greatly his status as a landowner has changed. 
At common law he had the right to use his land in whatever way 
he pleased, subject only to the restraints covered by the maxim 
sic utere tuo ut alienum non ledas. That concept of the position 
of the landowner has for many years now been undergoing changes, 
and the landowner has been encircled with so many statutory 
restrictions that his position has become an unenviable one. It 
might even be said that it is almost a punishment to be a 
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landowner. The pendulum has possibly swung too far in the interests 
of the community. Itis all very well to say that the object of town 
and country planning is to secure that all the land in the country 
is put to the use which is best from the point of view of the 
community, and that planning operates to achieve this by con- 
trolling changes in the use of land, by securing. that development 
of the right kind takes place, and by eliminating wrong uses.** 
Planning means State control, and whilst the State is omnipotent 
it is not omniscient, although it pretends to be. But it cannot 
be denied that, economically, it is essential that all the land in 
the country shall be put to the best use, and this inevitably means 
that the private landowner must give way to the community. But 
need he have done so to the extent that legislation has forced him 
to? Time alone can answer that question. If genuine co-operation 
is desired by the State, i.e. the Government for the time being, 
then it must be prepared to compromise with the other side and 
must also be willing to learn. It may be that landowners in the 
past were intolerant and obstinate—some still are—but that would 
not entitle the State to act likewise. If genuine co-operation 
between all interested parties is in fact obtained, then planning will 
be a boon and a blessing : if not, then it may well prove to be the 
start of the march back to feudalism. A doubt exists, but the 
State must be given the benefit of the doubt, and one’s initial 
approach to town and country planning should be in the spirit 
that planning is a constructive process, even though it necessarily 
involves placing restrictions in the common interest on the way 
in which owners may use their land. 

Part III of the Act is of vital importance to the landowner, as 
its main theme is that the landowner must get permission to develop 
his land after July 1, 1948.7° That is the general principle, to 
which there are important exceptions. But what is ‘ development ’? 
The Act expressly provides that, except where the context other- 
wise requires, the expression ‘ development’ means the carrying 
out of building, engineering, mining or other operations in, on, over 

‘or under land, or the making of any material change in the use of 
any buildings or other land.’”’ But for a proper comprehension of 
the meaning of ‘ development’ recourse must be had to the inter- 
pretation section’? of the Act, as certain parts of the definition 
have been given meanings of their own. Thus, ‘ building opera- 
tions’ includes rebuilding operations, structural alterations of or 
additions to buildings, and other operations normally undertaken 
by a person carrying on business as a builder, and ‘ mining 
operations ’ includes the formation or laying out of means of access 
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to highways, ‘means of access’ including any means of access, 
whether private or public, for vehicles or for foot passengers, and 
also including a street.”* ‘Use’, in relation to land, does not 
include the use of land by the carrying out of any building or other 
operation thereon; ‘ building’ includes any structure or erection 
and any part of a building as so defined, but does not include plant 
or machinery comprised in a building; ‘erection’ in relation to 
buildings includes extensions, alteration and re-erection ; and ‘ land’ 
means any corporeal hereditament, including a building as defined 
by section 119, and in relation to the acquisition of land under 
Part IV of the Act includes any interest or right in or over land.” 
Faced with this definition, the landowner may well inquire to what 
use he can put his land without permission, and we will now tackle 
such an inquiry. 

First, the proviso to section 12 (2) enumerates six operations 
or uses of land which are not to be deemed development of land 
for the purposes of the Act. The phrase ‘ operations or use’ is a 
useful reminder that the statutory definition of ‘ development’ 
really consists of two branches, the first covering operations (e.g., 
building or mining), and the second covering any material change 
in the use of land. The said proviso holds the scales evenly between 
the two branches, as it excludes three classes of operations and 
three uses from the scope of the Act. Thus, the carrying out of 
works for the maintenance, improvement or other alteration of any 
building, being works which affect only the interior of the building 
or which do not materially affect the external appearance of the 
building, is not ‘development °.” Again, the carrying out by a 
local highway authority of any works required for the maintenance 
or improvement of a road, being works carried out on land within 
the boundaries of the road, does not involve development,’® neither 
does the carrying out by any local authority or statutory under- 
takers- of any works for the purpose of inspecting, repairing or 
Tenewing any sewers, mains, pipes, cables or other apparatus, 
including the breaking open of any street or other land for that 
purpose.’ These are the three classes of operations mentioned in 
the proviso to section 12 (2). 

As regards the three uses of land which do not involve develop- 
ment within the meaning of the Act and which consequently do not 
require permission, the first of them is of importance to the 
ordinary landowner, as it permits the use, without its involving 
development and therefore without permission, of any buildings or 
other land within the curtilage of a dwelling-house for any purpose 
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incidental to the enjoyment of the dwelling-house as such.”® 
‘ Dwelling-house °’ is not defined in the Act, and so when deciding 
whether or not premises are a dwelling-house it seems that the usual 
test should be applied, viz. What is the real, main and substantial 
purpose of the premises? ’® This, of course, is a question of fact. 
But as Mr. Justice Evershed (as he then was): has said ‘. . . to 
sleep on particular premises at night, or to have one’s meals upon 
them by day, or both, ought not ipso facto to have the effect in 
law of making those premises a dwelling-house ...’.°° Difficulties 
may arise as to the meaning of the expression ‘ curtilage of a 
dwelling-house °. As the Lord Chancellor said during the passage 
of the Bill, the word ‘curtilage’ is ‘. . . one of those cases in 
which, broadly speaking, we all know what we mean, but none 
of us can quite define it.... We must leave it to the judges to 
provide us with a set of rules as to what is and what is not a 
“ curtilage ’’’.81 Also, as already pointed out, ‘use °, in relation to 
land, does not include the use of land by the carrying out of any 
building or other operations thereon,** so that all matters and things 
falling within the definition of ‘ building operations ’—given above 
—or covered by ‘ other operations’ are development and require 
permission. 

The second of these three uses is the use of any land for the 
purposes of agriculture or forestry (including afforestation), and 
the use for any of those purposes of any building occupied together 
with land so used.’ It is expressly provided that ‘ agriculture’ 
includes horticulture, fruit growing, seed growing, dairy farming, 
the breeding and keeping of livestock (including any creature kept 
for the production of food, wool, skins or fur, or for the purpose 
of its use in the farming of land), the use of land as grazing land, 
meadow land, osier land, market gardens and nursery grounds, and 
the use of land for woodlands where that use is ancillary to the 
farming of land for other agricultural purposes.** 

The last of these three uses not involving development is of 
great importance to the ordinary landowner, as in the case of 
buildings or other land which are used for a purpose of any class 
specified in an order made by the Minister under section 12, the 
use thereof for any other purpose of the same class. does not involve 
development of the land.** The Town and Country Planning (Use 
Classes) Order, 1948,°° has been made by the Minister in exercise 
78 8, 12 (2) (d). 
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of his powers under section 12. The Schedule to the Order enumer- 
ates twenty-two use classes, and Article 8 of the Order provides 
that where a building or other land is used for a purpose of any 
class specified in the said Schedule, the use of such building or other 
land for any other purpose of the same class shall not be deemed 
to involve development. Some of the use classes are not likely to 
concern the ordinary landowner, e.g. Classes V-IX, both inclusive, 
being Special Industrial Groups A, B, C, D, and E and covering 
(inter alia) such processes as chromium plating, production of 
calcium carbide, lampblack or zine oxide; such purposes as the 
production or employment of cyanogen or its compounds; the 
production of B-naphthol or sulphonated organic compounds; and 
the carrying on of such industries, businesses or trades as breeder 
of maggots from putrescible animal matter, dealer in rags and 
bones, and gut scraper or gut cleaner; Class X, wholesale ware- 
houses, i.e., buildings where business principally of a wholesale 
nature is transacted and goods are stored or displayed, but only 
incidentally to the transaction of the business *’; Class XI, reposi- 
tories, i.e., buildings (excluding any land occupied therewith) where 
storage is the principal use and where no business is transacted 
other than incidentally to such storage °; Class XII, buildings for 
public worship or religious instruction; Class XIII, residential or 
boarding schools and orphanages; Class XV, convalescent homes, 
nursing homes, sanatoria, hospitals; Class XIX, theatres, cinemas 
„or music halls; Class XX, art galleries (other than for business 
purposes), museums, and public libraries and reading rooms. But 
some of the remaining classes are of direct importance to the 
ordinary landowner. Thus— 

Class I, which permits the use as a shop for any purpose except 
as (i) a fried fish shop; (ii) a tripe-shop; (iii) a shop for the sale 
of pet animals or birds; and (iv) a cats-meat shop. ‘Shop’ is 
defined as meaning a building used for the carrying on of any 
retail trade or retail business wherein the primary purpose is the 
selling of goods (excluding refreshments other than light refresh- 
ments) by retail, and includes a hairdresser, undertaker, ticket 
agency or receiving office for goods to be washed, cleaned or 
repaired, or for other purposes appropriate to a shopping area, but 
does not include a building used as an amusement arcade, pin-table 
saloon, funfair, garage, petrol filling station, hotel, or premises 
licensed for the sale of intoxicating liquors for consumption on the 
premises.°° 

Class II, use as an office for any purpose. ‘ Office’ includes a 
bank.*° 
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Classes III and IV, use as a light industrial building for any 
purpose, or as a general industrial building for any purpose.* 

Class XIV, use as a boarding- or guest-house, a residential club, 
a hostel or a hotel providing sleeping accommodation. 

The Order provides that a use which is ordinarily incidental to 
and included in any use specified in the Schedule to the Order is not 
excluded from that use as an incident thereto merely by reason of 
its specification in the Schedule as a separate use.°? In other words, 
ancillary uses are to be regarded as included in main uses. For 
example, part of a shop may be used as an office. The Order 
also provides that where a group of contiguous or adjacent indus- 
trial buildings, which form a single undertaking, includes buildings 
used for purposes falling into two or more of the various industrial 
classes, the owner can interchange the uses between the said 
buildings, Also that he can alter the proportion of accommodation 
allotted to purposes in different classes, provided that the pro- 
portion allotted to purposes falling into the classes of general 
industrial buildings or special industrial buildings is not sub- 
stantially increased thereby.” 

It might be as well to mention here that the Town and Country 
Planning (Use Classes) Order, 1948, can be amended or revoked 
by the Minister by a subsequent Order,°* and landowners and their 
advisers must, when considering the question of development, make 
certain that they are working on the current Order. 

Secondly, by virtue of section 12 (5), an owner has not to obtain 
permission— 

(a) for the resumption of the normal use of his land where, on 
July 1, 1948, his land was being used temporarily for a purpose 
other than the purpose for which it is normally used. But when | 
determining the purposes for which the land was normally used no 
account will be taken of any use of the land begun in contravention 
of previous planning control within the meaning of section 75 of 
the Act.” Section 75 (9) enacts that uses of land shall be deemed 
to have begun in contravention of previous planning control (i) 
where at the material time the land was subject to a resolution to 
prepare a planning scheme, if carried out or begun otherwise than in 
accordance with permission granted in that behalf by or under the 
interim development order; (ii) where at the material time the land 
was subject to a planning scheme, if carried out or begun otherwise 
than in conformity with the provisions of the scheme or of 


®1 The expressions ‘light industrial building ’, ‘ general industrial building ’, and 
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permission granted thereunder. Where permission for any use was 
granted subject to conditions (in whatever form) restricting the 
period during which the use could be continued on the land, and 
that period expired before July 1, 1948, the provisions of section 75 


_ apply as if the use had begun in contravention of previous planning 


control. An illustration of the kind of case which falls under head 
(a) is where, on July 1, 1948, a field-or fields were being used for a 
few days for the purposes of an agricultural show. When the show 
is ended, the landowner is entitled to resume, without permission, 
the normal user of his field or fields, provided such user did not con- 
travene previous planning control. . 

. (b) where, on July 1, 1948, his land is normally used for one 
purpose and is also used on occasions, whether at regular intervals 
or not, for any other purpose, for the use of his land for that other 
purpose on similar occasions after July 1, 1948. Thus, taking the 
illustration used for head (a), if the land is, e.g., used at some time 
every year for the purposes of an agricultural show, the owner can 
go on.doing this without having to get permission. 

(c) where, on July 1, 1948, his land was unoccupied, for the 
purposes for which his land was last used. But this provision does 
not apply to land which was unoccupied on January 7, 1987, and 
has not been occupied since that date.” A similar qualification as 
to the last user not contravening previous planning control applies 
to this case.°” $ f 

Thirdly, as the definition of ‘development’ stipulates ‘ the 
making of any material change in the use of any buildings or other 
land ’, it follows that a landowner can, without permission, change 
the use of his property provided it is not a material change. As 
< material change ° is not defined by the Act, each case will have to 


_ be considered on its own merits from a planning point of view. The 


expression .‘ material change’ is new, as the 1982 Act used the 


expression ‘change’ of use, and the new expression appears to 


` indicate that there must now be some real substance in the change 


of use before it will amount to ‘ development ’. 

It should perhaps be pointed out that the matters first, secondly 
and thirdly described are things which a landowner is entitled to do 
as of right, as they do not involve development. 

The Act itself, ‘for the avoidance of doubt’, declares— 

(a) that the use as two or more separate dwelling-houses of any 
building’ previously used as a single dwelling-house involves a 
material change in the use of the building and of each part thereof 
which is so used.** Consequently, permission to carry out the 
change is necessary, but no development charge will be payable.* 
It should be particularly noted that it is the use as two or more 
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separate dwelling-houses that involves development, and guidance 
as to what is or is not a ‘ separate dwelling ’ may be obtained from 
such cases under the Rent Restrictions Acts as Neale v. Del Soto’; 
Sharpe v. Nicholls?; Cole v. Harris; Kenyon v. Walker +t; Banks 
v. Cope-Brown*; Llewellyn v. Hinson®; and Curl v. Angelo and 
Another.” In view of the acute shortage of dwellings, it may be 
assumed that local planning authorities will be lenient in giving per- 
mission for the conversion of single dwelling-houses into two or more 
separate dwelling-houses. It may be irksome for a landowner to 
have to get permission to change the user of his premises in this 
way, but it must be remembered that the control should result in 
proper conversion, which has not always been the case in the past. 

(b) that the deposit of refuse or waste materials on land involves 
a material change in the use thereof, notwithstanding that the land 
is comprised in a site already used for that purpose, if the. super- 
ficial area or the height of the deposit is thereby extended.* Such 
deposit is ‘development’ as statutorily defined,’ and consequently 
permission is required for such deposit, except that no permission 
is wanted for the deposit of refuse or waste materials on a 
site already used for that purpose if the height of the deposit does 
not exceed the level of the land adjoining the site, and the superficial 
area of the deposit is not thereby extended.’ In other words, per- 
mission is not required for the filling-in of holes. : 

(c) that the use for the display of advertisements of any external 
part of a building which is not normally used for that purpose shall 
be treated as involving a material change in the use of that part of 
the building," but this is without prejudice to any regulations made 
‘under the provisions of the Act relating to the control of advertise- 
ments.” 


The Town and Country Planning (General Development) 
Order, 1948 1° 
We now come to this Order, hereinafter referred to as the ‘ G.D.O.’, 
which the Minister has made pursuant to his powers under section 
18. This Order enables the ordinary landowner,’* subject to the 


1 [1945] 1 All E.R. 191. 


2 [1945] 2 All E.R. 56. 
3 [1945] 2 All E.R. 146. 
4 [1946] 2 All E.R. 595. 
5 [1948] 2 All E.R. 76. 
6 [1948] 2 All E.R. 95. 
7 [1948] 2 All E.R. 189. 


8 §. 12 (8) (b). 
3 Ss. 12 and 119. 

10 Proviso to e. 12 (3) (b). 

11 8. 12 (4). 

12 Ibid. The Minister, pursuant to his powers under ss. 31, 32 and 111, has 
made the Town and Country Planning (Control of Advertisements) Regulations, 
1948—Statutory Instruments, 1948, No. 1618. 

18 Statutory Instruments, 1948, No. 958. 

14 The Order also deals with development by Local Authorities; Local Highway 
or Improvement Authorities; Drainage Authorities; Sewerage Authorities; 
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provisions of the Order, to carry out development of any class speci- 
fied in the First Schedule to the Order, without the permission of 
the local planning authority or the Minister.?™* Permission for such 
development is granted by the Order. itself, and such permitted 
development comprises— 

Class I, the erection or construction and the maintenance, 
improvement or other alteration, within the curtilage of any dwel- 
ling-housé, of any building or work (other than a dwelling or a 
garage) ancillary to, but not forming part of, or permanently at- 
tached to,.a dwelling-house, and required for any purpose incidental 
to the enjoyment of the dwelling-house. as such; and shelters for 
keeping poultry, livestock, bees, pet animals or birds for ‘the 
domestic needs or personal enjoyment of the occupants of the 
dwelling-house ; but the. height of any such building or shelter must 
not exceed ten feet, and its capacity 1,000 cubic feet. 


Class II, the erection or construction of gates, fences, walls, or 
other means of enclosure, not exceeding seven feet in height and 
not affording access to or abutting on a highway, and their main- 
tenance and repair. 

Class III permits the change of use from use as a general 
industrial building '° to a light industrial building,** and from use as 
a fried fish shop, a tripe shop, a shop for the sale of pet animals or 
birds, or a cats-meat shop, to use as any type of shop.’’ It will be 
gathered from what has already’ been said that to: change the use as 
a shop to a fried fish shop, a tripe shop, a shop for the sale of pet 
animals or birds, or a cats-meat shop is ‘ development ° and requires 
express planning permission, and that the converse case, viz., to 
change from a fried fish shop, etc., to any other kind of shop does 
not require express planning permission, as the G.D.O. grants per- 
mission for this. i : 

Classes IV and V contain the new provisions regulating camp- 
ing, and here the Minister has gone to great trouble to meet the 
different points of view put before him. As the Minister says,’* not 
all camping is development. To put one caravan for one night in 
a 100-acre wood does not involve a ‘ building, engineering, mining 
or other operation in, on, over or under land ’, and it is very doubt- 
. ful whether it involves a ‘ material change’ in the use of the land. 
But to put 100 caravans in a single field and to use them for, say, 
six months, might amount to a ‘ material change ° in the use of the 
field. Between these two extremes there is a wide range of 


Educational Authorities; Statutory Undertakers; Mineral Undertakers; and 
the National Coal Board; and with development previously sanctioned by a 
Government Department, but these aspects are outside the scope of this article. 

15 Art. 3. a 

“16 As defined by the Town and Country Planning (Use Classes) Order, 1948, vide 
the said First Schedule. See also footnote °! above. 

17 The definition of ‘shop’ in the G.D.O. is exactly the same as in the Use 
Classes Order, as to which see above. 

18 Circular No. 47. f 
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possibilities. The planning authorities felt they should be in a position 
to control camps used for long periods by a large number of people, 
or the use of caravans which, though mobile, are never moved and 
are used as permanent or semi-permanent dwellings, while the 
camping interests held that unless campers were given a specific per- 
mission by the G.D.O., landowners would be reluctant to allow them 
on their land for fear of enforcement action by the planning authori- 
ties. The Minister has, it is submitted, adopted a common sense 
attitude to the problem. He has divided campers into two cate- 
gories : (1) those who belong to recreational organisations which 
hold certificates of exemption granted by the Minister of Health 
under section 269 of the Public Health Act, 1986, and which include 
camping among their activities (e.g., The Boy Scouts’ Associa- 
tion), and (2) those who do not belong to any such organisation. 
The first category are covered by Class V, which permits them, 
without limit of time, to use land unoccupied by buildings and not 
within the curtilage of a dwelling-house for the purposes of recrea- 
tion or instruction by members of the organisation, and for those 
purposes to erect or place tents or caravans on the land. The 
second category are legislated for by Class IV. In so far as any 
camping they undertake involves development at all, they are per- 
mitted `° to use land unoccupied by buildings for any purpose for a 
period or periods not exceeding twenty-eight days altogether in any 
calendar year, and to erect or place moveable structures on the 
land for the purposes of that use.” Should their camping not 
involve development, they require no planning permission. The 
difference between the two categories of campers is that the organi- 
sations referred to always have strict codes of rules for their mem- 
bers, and this is undoubtedly a safeguard from the point of view of 
the planning authorities. 

Class VI permits the erection or construction of separate build- 
ings ° for agricultural purposes provided they: are permanently 
affixed to the ground; do not have a superficial area of more than 
300 square feet and a maximum height of thirteen feet; are not 
more than 150 feet from the group of principal farm buildings; and 
are not for human habitation. It also permits (inter alia) build- ` 
ings for such purposes not permanently affixed to‘the ground (e.g., 
shelters for livestock); silos not exceeding fourteen feet in height ; 
wells and reservoirs, or water tanks not exceeding fourteen feet in 
height nor 20,000 gallons in capacity ; the formation, alteration and 
maintenance of private ways ?? on such land; and, a homely touch, 
19 Not, of course, without the consent of the landowner. 

20 The G.D.O. does not give exemption from development charge, but ' the use of 
any land for camping purposes by the placing thereon of eny caravan or tent’ 
is exempted by the Town and Country Planning (Development Charge Exemp- 
tion) Regulations, 1948, Statutory Instruments, 1948, No. 1188—Claas 9. 

21 * Building ’ does not include plant or machinery but includes any other structure 
or erection and any part of a building as so defined: Art. 2 (1). 


22 ' Private way ' means a road or footpath which is not a highway repairable by 
the inhabitants at large: Art. 2 (1). 
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the erection or construction and the maintenance, improvement or 
other alteration of roadside stands for milk churns”*. Could the 
direct attention of farmers be called to the fact that improvement 
of roadside stands for milk churns is permitted development, as it 
is not an uncommon sight to see milk churns put by. the roadside 
without adequate protection from the sun, which is not a good 
thing from the consumer’s point of view, particularly as milk 
- planning does not appear to involve expeditious distribution. 

Class VII permits the erection, etc., of forestry buildings (of the 
same size as permitted for agricultural buildings) and works, and 
Class VIII enumerates matters of permitted development for 
industrial purposes. . 

Class IX permits the carrying out of works required for the 
maintenance or improvement of an unadopted street *4 or private 
way, being works carried out on land within the boundaries of the 
street or -way, and Class X, the carrying out of any works’ for the 
purpose of inspecting, repairing or renewing sewers, mains, pipes, 
cables or other apparatus, including the ‘breaking open of any land 
for that purpose. As for the rebuilding, restoration or replacement 
of war-damaged buildings, works or plant, Class XI permits this to 
be done, so long as the cubic content immediately before the 
occurrence of the war damage is not increased, and the work does 
not involve a material ‘alteration from the external appearance 
immediately before such occurrence. 

These eleven Classes are those that affect the ordinary landowner, 
„who may do any of the matters and things covered by them with- 
' out the permission of the local planning authority or the Minister, 
except that he is not at liberty to do anything (1) which provides 
or alters the-means of access to any road used by vehicular traffic 
except (a) for pedestrians to an unclassified road,” or (b) the altera- 
tion for agricultural purposes of a means of access used for those 
purposes to a road ** which. is neither a trunk road-? nor a road 
classified in Class I or Class II under the Ministry of Transport Act, 
1919; or (2) which- obstructs the view of persons using any road 
used by vehicular traffic at or near any bend, corner, junction, or 
intersection so as to be likely to cause danger to such persons.”° If 
the Minister or the local planning authority is satisfied that it is 
expedient that development of any of the classes specified in the 
- First Schedule to the Order should not be undertaken in any parti- 
cular area, or that any particular development of any of those - 
classes should not be undertaken, unless permission is granted on 
an application in that behalf, appropriate directions may be given 


23 Except where they would abut on any trunk or classified road. 

24 ' Unadopted street’ means a street as defined by the Public Health Acts and 
not being a highway repairable by the inhabitants at large. 

25 By Art. 2 (1), ‘ classified road’, ‘road’, and ‘trunk road’ have the meanings 
respectively assigned to these expressions by the Trunk Road Acts, 1986 and 
1946 ` 


26 Proviso to Art. 3 (1). 
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restricting such permitted development.?’ Notice of any such 
direction has to be published in at least one newspaper circulating 
in the locality affected, and in the London Gazette, and it must con- 
tain a concise statement of the effect of the direction, and name the 
place where a copy of it can be seen at all reasonable hours,”* and 
notice of the direction must be served on the owner and occupier 
of the land affected.” Even so, any person, e.g., a purchaser, pro- 
posing to have dealings with any land should inquire of the local 
planning authority if it has given any such direction, or whether 
the Minister has. 

The G.D.O. appears to justify the Minister’s statement that the 
Order ‘ attempts to strike a balance between a necessary degree of 
planning control and a reasonable freedom for developers [land- 
owners] to carry out minor day-to-day operations’.°° Also, his 
attitude that it ‘may be that not quite the right balance has been 
achieved and it is the Minister’s wish that the attention of his 
officers should be drawn to any case in which the Order does not 
work well in practice, so that revision of the Order can be con- 
sidered ’*! is most commendable, and indicates how useful a legal 
training is to a Minister of the Crown. 

Having dealt with (a) those matters and things that a land- 
owner can still do as of right; and (b) those in respect of which 
planning permission is granted by the G.D.O.; we will now con- 
sider the position where what the landowner wishes to do is develop- 
ment, as statutorily defined, and is not covered by the G.D.O. or 
by a special Order applicable to the owner’s land.** Here, applica- 
tion for planning permission will have. to be made. 


Applications for Planning Permission 
Landowners are directed that applications for permission for 
development made to a local planning authority must be in accord- 
ance with any Regulations under section 102 of the Act for the time 
being in force. The existing Regulations are the Town and 
Country Planning (Making of Applications) Regulations, 1948,°* 
Article 2 of which provides that an application for planning permis- 
sion must be made on a form issued by the local planning authority 
and obtainable from that authority or the Council with whom the 
application is to be lodged, and must include such particulars and 
be accompanied by such plans and drawings, together with such 
additional number of copies (not exceeding three) of the form and 


27 Art. 4 (1). 

28 Art. 4 (38). 

29 Art. 4 (4). 

80 Circular No. 47, para. 2. 
31 Ibid. ~ 
82 S. 13 (2) confers power to make a special Order applicable only to such land as . 

may be specified in the Order. 
83 G.D.O., art. 5 (1). 
34 Statutory Instruments, 1948, No. 711. 
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plans and drawings, as may be required by the directions printed 
on the form, but it is not to be ‘necessary to furnish plans and 
drawings other than a plan sufficient to identify the land to which 
the application relates, in any case where the proposed development 
is, for the purposes of the local planning. authority, sufficiently 
. described by the particulars together with that plan’.°* The 
Minister has furnished local authorities with a model form of appli- 
cation for planning permission,** intended as a guide to them and 
which they can either adopt or vary to suit local circumstances, and 
on page 5 of Circular No. 45 it is stated that the provision put in 
. quotation marks means that in certain cases only one plan together 
with not more than three copies will be required by the local plan- 
ning authority instead of the set of plans and drawings detailed in 
Circular No. 45. It is hoped that, for the sake of the poor harassed 
landowner, the ‘ certain cases ° will be numerous, as the set of plans 
and drawings detailed in Circular No. 45 comprises (i) a site plan; 
(ii) a layout plan; and (iii) block and building plans. These plans 
must be of the scale, and include all the detail, indicated on pages 
5-7 of Circular No. 45. Local planning authorities have been 
requested not to make any major changes to the requirements for - 
plans without first consulting the Central Land Board, as the same 
plans will be used for the application for planning permission and 
for the application for a determination of development charge to the 
Central Land Board. It is gratifying to learn that at least one 
Council has taken some pains to keep the number of copies of 
deposited plans down to a minimum. The Middlesex County 
Council ‘ asks only for one copy. of plans, although it would have 
been a much greater convenience to have received two. The ad- 
vantage to the public was considered to outweigh the advantage to 
the ‘authority. The number of copies thus needed in normal cases 
is three—one for the borough or district council for the purpose of 
building byelaws, one for the county council for town planning, and 
one for the Central Land Board to assess the development charge ’.*” 
Even if all local planning authorities prove to be imbued with the 
same spirit as the Middlesex County Council it is not going to be a 
cheap matter for a landowner to apply for planning permission, as 
it will in practice be necessary for him to consult planning experts 
of one kind or another, and they do not work for nothing. 


The particulars required by the model form of application are of 
a usual character, and the notes for guidance in completing the 
application tell the applicant (inter alia) that if his application re- 
lates to the erection of an industrial building which will have an 
aggregate floor space exceeding 5,000 square feet he must attach a 


35 Ibid., art. 2 (1). 

_ 38 See the Appendix to Circular No. 45. 

37. See the letter from the Chairman, County Planning Committee, Middlesex 
County Council, and the Middlesex County Planning Officer in The Times 
newspaper dated August 3, 1948. 
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certificate issued by the Board of Trade certifying that the proposed 
development can be carried out consistently with the proper distri- 
bution of industry,** and that a kitchen should be regarded as a 
habitable room if it is intended to be used as a living room as well 
as a kitchen, but not otherwise. 

Where the land concerned is (a) in the administrative county of 
London, the application must be lodged with the Common Council 
of the City of London or the London County Council (as the case 
may require); (b) not in that administrative county, with the 
county Borough Council or the county District Council for the area 
in which the land is situated. The authority has, where necessary, 
to transmit it to the local planning authority.** On receipt of the 
application the local planning authority must send to the applicant 
an acknowledgment thereof. They must specify in the acknowledg- 
ment the date by which he should receive their decision and inform 
him that if he is not given notice of their decision by that date he 
is entitled, unless the application has already been referred by them 
to the Minister, to appeal to the Minister in accordance with section 
16 of the Act by notice served within one month from that date.?° 
The period given to the local planning authority is, in ordinary 
cases, two months, or such extended period as may be agreed in 
writing between the applicant and the local planning authority.“ 
Two months was the period in connection with applications for 
interim development permissions under the repealed legislation, and 
it is disappointing that the Minister has not reduced the period. 
National conditions are such that we cannot afford the luxury of 
taking at least two months to deal with applications for planning 
permission, and surely the ministerial slogan ‘ Go to it!’ is applic- 
able to planners? If the local planning authority decide to grant 
permission subject to conditions or to refuse permission, they must 
state their reasons in writing and send with their decision a notifica- 
tion to the applicant of his right to appeal to the Minister in accord- 
ance with section 16 within one month of the receipt of the local 
planning authority’s decision.*? 

The Minister is entitled to give directions restricting the grant of 
permission by a local planning authority during such period as may 
be specified in the directions, in respect of any development or class 
of development,** and the local planning authority to whom such a 
direction is given must deal with applications for planning permis- 
sion so as to give effect to the direction.“ An important power is 
that which enables the Minister to grant permission for development 


38 See s, 14 (4). 

39 The Town and Country Planning (Making of Applications) Regulations, 1948, 
art. 2 (2). 

40 G.D.O., art. 5 (2), and Part I of the Second Schedule to the Order. 

41 Ibid., art. 5 (8) (c). 

42 Ibid., art 5 (4), and Part II of the Second Schedule to the Order. 

13 S, 14 (8) (a), and G.D.O., art. 6 (1). 

44 G.D.O., art. 6 (2). 
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which does not accord with the development plan.** Article 9 of 
the G.D.O. enumerates the authorities or persons the local planning 
authority must consult before granting permission for develop- 
ment.*® 

The Minister is also entitled to give directions to all or any local 
planning authority requiring that any application for planning per- 
mission shall be referred to him instead of being dealt with by the 
local planning authority,‘7 and when the Minister does this (a) he 
must, if either the applicant or the local planning authority so 
desire, give each of them an opportunity of appearing before and 
being heard by a person appointed by the Minister for the pur- 
pose **; (b) the local planning authority must serve on the applicant 
notice of the terms of the Minister’s direction, and of any reasons 
given by the Minister for issuing the direction, and that the applica- 
tion has been referred to the Minister.*® Whilst the Minister must 
give the parties a hearing, there is no requirement that such hearing 
must be in the nature of a public local inquiry. It could take the 
form of, e.g., a private inquiry at the Ministry. Moreover, the 
evidence will not as a rule be given on oath, not that that will inflict 
any hardship on the appellant, having regard to the present day 
value of the oath; and (c) the Minister’s decision will be final.*° 
Of course, if either party contends that the Minister has acted with- 
out, or in excess of his, jurisdiction, that party can ask for certiorari 
to bring up the decision of the Minister to be quashed," and if the 
contention is upheld the Minister’s decision will not be final—it will 
be quashed. But where the Minister has jurisdiction, he will not 
be deemed to exceed or abuse his jurisdiction merely because he 
incidentally misconstrues the statute, or admits illegal evidence, or 
rejects legal evidence, or misdirects himself as to the weight of the 
evidence.*? 

Every local planning authority have to keep either at their office 
or at a convenient place a register of all land within their area, 
which register must contain particulars of any application for per- 
mission for development made to them; of any direction given 
under the Act or the G.D.O. in respect of the application; of the 
decision (if any) of the local planning authority in respect of the 


45 S, 14 (8) (b), and G.D.O., art. 8.. 

46 See also s. 14 (8) (c). 

47 8. 15 (1). 

48 S, 15 (2) and G.D.O., art. 10. The Act does not lay down any time limit 
within which either party should give notice to the Minister of their desire to 
take advantage of this provision of appearing and being heard. The Minister 
has intimated (see Circular No. 47, para. 15 (d)) that in practice he will 
always be prepared to allow a reasonable time according to the circumstances 
of the case, but suggests that in normal cases notice of desire for a hearing 
should be given to him within one month. 

49 G.D.O., art. 10. 

50 8, 15 (3). 

51 R. v. Minister of Health, ex p. Committee of Visitors of Glamorgan County 
Mental Hospital, [1938] 4 All E.R. 32. 

52 Halebury's Laws of England, Hailsham edn., Vol. 9, p. 888, para. 1493. 
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application and the date of such decision; and the date and effect 
of any decision of the Minister in respect of the application, whether 
on appeal or on a reference under section 15. This register, which 
must include an index in the form of a map (unless the Minister 
approves some other form) to enable a person to trace any entry in 
the register, must be available for inspection by the public at all 
reasonable hours.** No provision has been made for the issue of 
official certificates of search, as is done in connection with the 
Register of Local Land Charges kept under the Land Charges Act, 
1925, as amended by the Law of Property (Amendment) Act, 1926, 
and which official certificates included matters falling within the 
Town and Country Planning Act, 1944, so it will be necessary to 
make personal inspections of the register. The Minister has pointed 
out the likelihood of+a public demand for extracts from the register 
to be sent by post, and has expressed the hope that local planning 
authorities will be able to make arrangements for this purpose, 
although there is no statutory obligation upon them to do so.** It 
would seem that any person can inspect the register, whether or 
not he is interested as, say, a prospective purchaser or mortgagee of 
a particular property, and whether or not he has the landowner’s 
consent. This is another diminution of the landowner’s right to 
keep to himself and persons authorised by him information relating 
to his land. It may be that the register kept under this Act could 
not be given the same private character as the register kept under 
the Land Registration Act, 1925. 3 
The power to grant permission to develop land includes power 
to grant permission for the retention on the land of any buildings 
or works constructed or carried out before the date of the applica- 
tion,” and the permission may be granted so as to take effect from 
the date on which the buildings or works were constructed or carried 
out,*® i.e., can be granted having retrospective effect. An important 
power from the landowner’s point of view is that where permission 
is granted for the erection of a building, the grant may specify the 
purposes for which the building may be used. If no purpose is 
specified, the permission has to be construed as including permission 
to use the building for the purpose for which it is designed.*” Also, 
unless the permission otherwise provides, the grant of permission 
enures for the benefit of the land and of all persons for the time 
being interested therein, but without prejudice to the provisions of 
the Act relating to revocation and modification of the grant of per- 
mission." If permission to develop has been granted, the local 
planning authority may make an order revoking or modifying their 
permission to such extent as appears to them to be expedient, 


53 8, 14 (5), and G.D.O., art. 12. 
54 Circular No, 47, para. 13. 

55 S. 18 (1). 

56 S. 18 (2). 

57 5. 18 (8): 

58 S, 18 (4). 
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having regard to the devlopment plan and to any other material 
considerations. Safeguards from the landowner’s point of view 
are that such an order of the local planning authority will not take 
effect unless it is confirmed by the Minister °°; that the owner, 
occupier, and any other person who in the opinion of the local plan- 
ning authority will be affected by the order, must be given notice 
by the local planning authority, and any person on whom such a 
notice is served must, before the Minister confirms the order, be 
afforded an opportunity of appearing before and being heard by a 
person appointed by the Minister for that purpose “^; and that the 
revocation or modification is not to affect what may have previously 
been done under the permission.** This power to revoke or modify 
can only be exercised before the building or other operations have 
been completed or the permitted change of use has taken place.®* 
Section 22 entitles the appropriate person to claim compensation in 
certain circumstances where, as a result of the revocation or modi- 
fication, he sustains loss or damage directly attributable thereto, or 
where he has incurred expenditure in carrying out work which is 
rendered abortive by the revocation or modification. 

; It is clear that in practice a landowner will not always be certain 
‘ whether what he proposes to do with his land will involve develop- 
ment or whether planning permission is necessary. One can easily 
see that nice points are bound to arise as to whether a proposed 
change of use will amount to a ‘ material change of use’. A useful 
provision in this connection is section 17. Under that section any 
person who proposes to carry out any operations on the land or to 
make any change in the use of the land can apply to have the 
question determined by the local planning authority, and if he 
thinks their decision is wrong he can appeal to the Minister. More- 
over, the Minister’s decision will not be final as regards any appeal 
to the court under the provisions “ of Part [II of the Act relating 
to the enforcement of planning control. 

Attention is drawn to the provisions of section 19, under which 
an owner can, in certain circumstances, require the Council of the 
` county borough or county district to purchase his interest in the 
land where permission to develop the land has been refused, and 
of section 20, which entitles him to compensation if permission to 
carry out development of any class specified in Part II of the Third 
Schedule to the Act is refused. 


Contrasting the powers dealt with in this article of local plan- 
ning authorities and the Minister over land with the opening 


59 8. 20 (1). 

60 Proviso to s. 21 (1). 
61 S, 21 (2). 

62 Proviso to s. 21 (8). 
63 8, 21 (3). 

64 Bee ss. 28 and 24. 
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paragraphs of the article, one is forced to the conclusion that the 
common law has been deprived of its control over the development 
of the modern land law. Common lawyers have lost their control 
of the land law, which has passed to the Minister, local planning 
authorities, and other bodies, who are now given the opportunity 
of proving that not only common lawyers are imbued with the com- 
mon law spirit, an assumption which common lawyers have, in the 
past, been too prone to make. As has been said by a national 
newspaper, ‘In determining the use of land, sectional and 
temporary interests have all too often hitherto done lasting harm 
to the community’s interests. The remedy is being sought—by 
general consent—in planning, in an attempt to guide the nation’s 
physical apparatus of life and work according to some conscious 
design in order to secure communities of the right kind in right 
places. Success depends wholly on the quality of the planners’ 
work and the extent to which it is made the affair of the community, 
not merely of its officials. . . . When planning reaches beyond the 
design and internal layout of individual communities to study of 
regional and national needs the largest requirement is for wisdom 
and coherence in the decisions of the central authorities. It is here 
that community and territorial planning merges with strategy, 
economic policy, and politics. ... The great hope, and sole 
justification, of the new system of determining the use of land is 
that its decisions may be better in their economic, social, and 
aesthetic consequences than the haphazard decisions of the past ’.®5 
It is earnestly hoped that the new developers of the land law will 
be able and willing to rise to the occasion. Let them at all times 
remember that ‘ The British people, almost without knowing it, are 
embarking upon one of the greatest experiments in the social con- 
trol of their environment ever attempted by a free society. In the 
process they are putting old individual liberties in trust for the 
common good. The citizen surrenders his freedom to obstruct other 
. people in the hope of gaining greater freedom from obstruction by 
other people, and he will. judge the outcome by the degree to which 
his freedom in worthwhile matters is in fact enlarged ’.*¢ 


Ricuarp C. FITZGERALD. 


65 Leading article, ‘Town and Country Planning’, in The Times newspaper 
dated July 1, 1948. 
86 Ibid. 


LEGISLATION THROUGH ADJUDICATIC 
THE LEGAL ASPECT OF FAIR WAGE 
CLAUSES AND RECOGNISED 
CONDITIONS (II) 


Vit 


Enough has been said in the preceding pages to show that, by 
end of the ’thirties, the Fair Wages Resolution of 1909 had be 
to look very old-fashioned. Not only industrial relations th 
selves, the rapid growth of collective bargaining and of volun 
conciliation and arbitration, but the draftsman’s art had outstriz 
the efforts of the Edwardians. New methods of defining stand: 
and of formulating sanctions had been developed and had fa 
their way into statutes and contracts. By 1987 the time had arr: 
to adapt the Fair Wages Resolution itself to the needs and att 
ments of a new generation, and a tri-partite committee, consis 
of representatives of the Government, the British Employers’ ( 
federation and the Trades Union Congress was set up“ which 
1942, agreed upon a new resolution. This draft was publishec 
the Government ™ and after the end of the war submitted to, 
passed by, the House of Commons.”* An attempt will be m 
to summarise the principal reforms which it introduces : 

1. In addition to the obligation to pay fair wages and obsi 
_ fair conditions a contractor must now undertake to ‘ recognise 
freedom of his work-people to be members of Trade Unions’. 
Government is not, of course, by this clause enjoined to or prever 
from insisting on the ‘ closed shop ’ in any of its many forms. 
resolution is neutral towards this question. It ostracises wha 
known in English industrial history as the ‘ document’ ”® anc 
America as the ‘yellow dog’ contract. In 1909 the freedom 
organise was still problematical in some sections of British indu: 
—the railway strike of 1911 is sufficient evidence "’—but, in U 
it had come to be recognised as one of the ‘rights of man’ no 
fundamental than any of the droits de Phomme et du citoyen writ 
into the Constitution of any State in the Old World or the New. 
withhold this freedom is now considered as an unfair practice 
bad employer. Hence its codification in the new Fair W: 


78 Industrial Relations Handbook, l.e., p. 137. 

74 Cmd.. 6399. 

75 On Oct. 14, 1946. 427 Hansard, col. 718. A Conservative amendment w 
tried to proscribe the closed shop was defeated (ébid., col. 706), After 
the resolution was passed without a division. Its principles were unanimc 
accepted. The debate turned almost entirely on the closed shop problem. 

16 Webb, History of Trade Untonism, p. 215. 

77 Webb, l.c., p. 528. 
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Resolution could not meet with any resistance. _ It has Gend to. be. 

‘an object: of.dispute and’ been lifted into the sphere of. those uncon-- 

troverted principles of social life ch are „rarely discussed and ` 

always in operation.”* : ` 

~- 2, The separation -between wages and hours on-one side ana 

-€ conditions of employment ™on the other which encumbered the 1909 <P 

~- resolution has been dropped. The “contractor? s obligation is _ 
expressed in such a way-as to comprise ‘rates of wages... and ` 
‘hours and conditions of labour’ equally. This follows the practice H 
- adopted in the statutes discussed above under VI. Accordingly, the 
test of what. is ‘less favourable’ has become universal. ‘ The con- 
tractor shall pay rates of wages and observe hours and conditions | - 

` of- labour not less favourable than” the standard of fairness. 
(No. 1 (a).)° - l s 
-` 8. That ddad of fairness has been thoroughly redefined. 
Heré the new resolution reflects not only the growth of collectives 

; -bargaining but also the development of its methods and thei improve- 

~ ment-in the actual observance of collective standards. The primary ° 

`- obligation of the employer is to observe the terms of collective ` 

agreements and voluntary awards. No longer is it relevant whether ` 

::- these terms are.‘ commonly recognised °. What. matters is whether 
they aré ‘established ’.. ‘The agreement or ‘award as such, not the~ 
` extent to which it succéeds in creating a habit. of behaviour, is the `, 

z- criterion. The uncodified ‘ trade ‘practice’, onthe other. hand, is . ~ 

-. not.”” This redefinition of the sources to be considered in judging - 
fairness reflects the crystallisation, the more systematic organisation `. ` 

- of collective bargaining, as well as its enhanced prestige. . Agree- . 

: ments and awards, once established, can now be expected to be 

‘ recognised ’, ’, practices.not included in them may be deemed not.’ 


eae sufficiently ‘significant to be taken into account. ` 


- 4, As in 1909 the collective terms to be observed are those ‘valid ~ 

: “in the trade and district in which the work is carried out’. They 

` must be contained in an agreement or award (‘established ..-. by: ` 
‘machinery- of negotiation or arbitration °’) to which the parties, on ° 


:- 1 both. sides. are organisations. So much does collective bargaining 


-by employers’ organisations prevail over. bargaining by: single 
employers, so. much has the ‘ shop agreement’ receded into the 
‘background, ‘that an'agreement made by. the employer himself with - 
a union is-incapable of yielding a standard of-fairness. The revival 

' of bargaining by individual employers, necessarily inherent in the 


_. 78 Tt “ia very, significant that during the Second World ‘War it was “unnecessary 

to" enact ‘a statutory provision safeguarding the. employees’ freedém to join 
~- organisations, as had been done during the ares World War: Munitions of Wars 
Act, 1917, s. 9. ` i 

_ 19 Under the Conditions of Employment and National Arbitration Order; 1940, 

_~ Art. 6, and under the Restoration of Pre-war Trade Practices Act, 1949— 
discussed below—uncodified trade practices are protected by—voluntary or’ 
compulsory—codification. Contrast the, Restoration. of Pre- -war ‘Trade ` 
Practices “Act, 1919, which still assumes” that -it is- possible to give legal | 
sanction to the restoration of an uncodified practice, 7 
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nationalisation of industries, will scarcely affect the Fair Wages 
Resolution. The observance of fair standards in nationalised indus- 
tries is guaranteed by other safeguards which are outside the scope 
of this paper.®° 

5. It would, on the other hand, be wrong to ascribe to the 
resolution an intention to implement pacta sunt servanda. Whether 
the employer is a member of the organisation party to the agree- 
ment or award is irrelevant, as is the question whether the workers 
concerned are organised. The collective agreement (or award) 
yields a standard of fairness, no longer, it is true, qua crystallised 
custom but not, on the other hand simply as a ‘ contract’ either. 
It is the relevant measuring rod because, by its making, it becomes 
‘the law’ (in a non-positivist sense) of the trade and district, for 
federated employers and for outsiders, for workers members of 
the contracting union or unions as well as for others. This—again 
in a sociological sense *\—‘ law-making ’ power, however, could not 
have been given to all organisations on both sides. It is conditio 
sine qua non that they must be ‘ representative respectively of sub- 
stantial proportions of the employers and workers engaged in the 
trade or industry in the district °’.°? The reward of good organisation 
and of unity is the power to make ‘law’. At first sight this may 
be thought to open a vista of intractable ‘ jurisdictional ’ disputes 
which may well take the form of a question whether a given 
organisation is ‘ substantially representative’. Once it has estab- 
lished that it is, any employer will be free to choose from a number 
of competing collective regulations to which rival unions have been 
parties. This, however, is a remote contingency in view of the 
structure of the trade union movement. Demarcation disputes, 
e.g., between craft unions and industrial unions, or between either 
and ‘general’ unions can, as happened in the case of the railway 
shopmen,** always be settled by the Industrial Court. 

6. What happens in the absence of a relevant collective agree- 
ment or award? The 1909 Resolution adopted the two alternative 
subsidiary standards of the practice of good. employers and the 
practice in the nearest comparable district; and the legislation of 
the ’thirties included the terms applicable to similar work as a 
third ancillary criterion. The expansion of collective bargaining 
has deprived not only this question of much of its importance, but 
the ‘good employer’ yardstick of most of its significance: good 
employers see to it that terms are formulated by collective negotia- 
tion. The ‘ similarity’ test, on the other hand, is still with us, 
but in a generalised form without the casuistic distinction between 
geographical and occupational similarity. What is done generally— 


80 E.g., 8. 46 of the Coal Industry Nationalisation Act, 1946 (9 & 10 Geo. 6, c. 69). 

81 Ehrlich, Fundamental Principles of the Sociology of Law, Chap. 17 and passim. 

82 The test whether an organisation (or employer) is ‘ substantially representative ’ 
seems to appear for the first time in s. 2 (2) Proviso of the Wages (Temporary 
Regulation) Act, 1918. It was destined to become very important. 

' 83 See above, note 69. 
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normally—by similar employers must be done—becomes normative 
—for all. In the absence of collective terms, practices observed 
(for whatever reasons) in similar circumstances are the test of fair- 
ness. The unions are powerful enough to see to it that general 
practices are not ‘unfair’. In short, the subsidiary measuring rod 
has now been simplified so much that its definition could be com- 
pressed in the formula of ‘ the general level of wages, hours and 
conditions observed by other employers whose general circum- 
stances in the trade or industry in which the contractor is engaged 
are similar’. The -progress of the law is from casuistry to 
abstraction. (No. 1 (b).) 

7. Who are to be the beneficiaries of the ‘ fair wages’ policy? 
The 1909 Resolution—though inexplicit—seems to contemplate only 
those workers who are engaged on work done by the contractor or 
sub-contractor directly or indirectly for the Government, and this 
is confirmed by the express terms of all the statutes passed between ` 
1925 and 1988. Here the new resolution makes a clear break with 
the past. No longer are there to be protected workers and unpro- 
tected workers working side by side. The rapid displacement of 
craft unionism by industrial unionism has made it possible to drop 
the test: ‘is the man on Government work?’ and substitute the 
simpler and more effective test : ‘is he working at a place where 
Government work is carried on?’ A contractor or sub-contractor 
undertakes to comply with the resolution ‘in respect of all persons 
employed by him (whether in execution of the contract or other- 
wise) in every factory, workshop or place occupied or used by him 
for the execution of the contract’. By referring to the locality 
of work rather than its quality, the resolution takes a leaf out of 
the book of British factory law ** which imposes obligations on 
‘the occupier’. The employer submits to a general norm of con- 
duct, he no longer merely undertakes to carry out the particular 
contract in a particular way. The English law of contract is 
sufficiently developed to be able to recognise even this sweeping 
term as a ‘ condition’ in the technical sense of the common law. 

8. For it is as a contractual condition that the fair wages clause 
continues to operate in the sphere of ‘law °’ (in the positivist sense). 
However, is this quite sufficient in practice? What guarantee is 
there against the endless complications involved in rescinding a con- 
tract made by a Government department on the ground that the 
contractor failed to observe or to induce sub-contractors to observe 
‘fair’ terms? What guarantee is there—in the absence of a 
statutory system of inspection—that the Government departments 
will even be reliably informed of what is happening in the workshops 
and on the building sites? They can inspect the contracts made 
between contractors and sub-contractors, but will they know 
whether or not those who promised to be ‘ fair’ decided to * jump 


84 Factories Act, 1987, s. 180. 
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off ’ as son as they had secured their coveted Government contract 
or, at any rate, as soon as the work was completed? These are not 
empty speculations, as experience made during the depression 
between the Wars has shown to evidence.® Those who drafted the 
- Resolution of 1942 were very well aware of it, how well is shown by 
their invention of what one is tempted to call the ‘ preventive sanc- 
tion’. They did not feel able to do much in the case of the sub- 
contractors (except so as to impose on contractors the obligation 
to notify on request the department of their names and addresses 
(No. 6)), but in the case of the contractors themselves, they 
attempted—-somewhat feebly—to ensure that only firms would be 
employed who were in the habit of observing ‘ fair’ terms, Govern- 
ment contract or no Government contract, and hence not so likely 
to ‘jump off’. ‘ Before a contractor is placed upon a department’s 
list of firms to be invited to tender, the department shall obtain 
from him an assurance that to the best of his knowledge and belief 
he has complied with the general conditions required by this resolu- 
tion for at least the previous three months ’ (No. 2). 

9. It may be felt that this is rather inadequate. A far stronger 
safeguard will be found in the incorporation of the ‘ publicity’ 
condition in the general Fair Wages Resolution. We have met it 
in the 1985 transport agreements and see it now improved and 
strengthened in the 1942 Resolution (No. 5): ‘ The contractor shall 
at all times during the continuance of a contract display, for the 
information of his workpeople, in every factory, workshop or place 
occupied or used by him for the execution of the contract a copy 
of this resolution’. This is—by clause No. 6—extended to sub- 
contractors. What matters is, of course, that through the trade 
unions or otherwise, the publicity of the norm is likely to ensure 
the publicity of its violation, and, consequently, the necessary 
remedial action. This is an insufficient substitute for the ‘ admin- 
istrative sanction’ of inspection by departmental officers, but jus 
publicum privatorum pactis mutari nequit and we have not so far 
felt able by a private law contract to add to the jurisdiction of 
administrative agencies. Perhaps one day, with the growing aware- 
ness of the unity of public and private law, this doctrinal obstacle 
will be overcome ** and factory inspectors or inspectors acting under 
the minimum wage laws be charged with the duty of enforcing the 
Fair Wages Resolution. But that day is not yet. 

10. In theory ‘ any question arising as to whether the require- 
ments of this resolution are being observed’ must be solved— 
through the operation of the law of contract—by the courts. But 
the spectre of a lawsuit between the department and its contractor 
had to be avoided. It has been the endeavour—for good reasons— 
of alf those concerned to keep questions of collective labour law 


85 See the speech by the Minister of Labour, 427 Hansard, col. 625. 
86 As suggested by the Advisory Committee, see above, note 71. 
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out of the courts. The recourse to arbitration within the mean- 
ing of the Arbitration Acts, 1889 to 1984, is no remedy, because—as 
a result of the mechanism of the ‘ case stated °’ *’—this involves the 
risk of a case in court. Nor was it possible, by a mere resolution 
of the House of Commons, to generalise the system of ‘ legislation 
by litigation’ before the Industrial Court which, as we have seen, 
was used by statute in order to enforce fair wages clauses without 
contractual operation. Hence a vague and non-committal formula 
was devised which has the great advantage of concentrating all 
questions of observance or non-observance in the expert hands of 
the Industrial Relations branch of the Ministry of Labour and 
prevents the contracting departments from making up their minds 
on questions on which they are not likely to have much experience. 
If the Minister of Labour fails to settle the dispute he must refer 
it ‘to an independent Tribunal for decision’. This obviously 
means an industrial arbitration tribunal, that is a body like the 
Industrial Court (though not necessarily the Industrial Court itself) 
whose proceedings result in a creative—not an interpretative— 
award without ‘legal’ enforceability but with sufficient moral 
prestige to secure obedience in fact. It means, in effect, that the 
—existing—‘ legal’ sanction of the Fair Wages Resolution through 
the law of contract is displaced by ‘ industrial equity °’, that is by 
the far more powerful non-‘ legal’ sanction of non-compulsory 
industrial arbitration (No. 38). 


Ix 


With the adoption by the House of Commons of the Fair Wages 
Resolution drafted in 1942 the evolution of the contractual 
machinery for the safeguarding of fair standards has, for the time 
being, been completed. The definition of these standards has now 
reached a certain maturity, and the resolution in its latest form 
signifies the closest possible approximation between fair standards 
and collective bargaining. 

Yet, the story does not end here. As a consequence of develop- 
ments immediately before and during the Second World War, the 
method of enforcement used in the ‘past for statutory fair wages 
clauses has unexpectedly leapt into prominence, and ‘ legislation by 

“adjudication °’ has ceased to be an isolated phenomenon. 

In order to understand how this occurred it is necessary once 
more to go back to the inter-war period and to consider the legal 
history of a British industry which has been an apple of discord 
among conflicting interests (and economists) more than any other. ` 
The transport of passengers and goods by road grew, after 1918, to 
dimensions which began to menace the railways, and which might 
have led to serious overcrowding on the roads. This raises economic 
problems of the first magnitude with which we are not here 


87 Arbitration Act, 1984, s. 9. 
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concerned.®* Since the Road Traffic Act, 1980,°° passenger transport, 
and, since the Road and Rail Traffic Act, 1988,°° goods transport 
on the roads, has been subject to a licensing system. Under the 
former statute an operator desirous of running a motor bus or 
coach, i.e., of providing a road service for the carriage of passengers 
for hire or reward at separate fares, requires a ‘ road service licence ” 
for each vehicle to be so used.” Under the 1988 Act a road 
haulier, i.e., a carrier of goods by motor road vehicle for hire or 
reward, must take out a public (‘A’) or limited (‘B’) carrier’s 
licence for each vehicle (lorry, van, trailer, etc.). An ‘ancillary 
user’, i.e., a firm other than a carrier, must take out a private 
(‘ C°) carrier’s licence for every motor road vehicle it wishes to use 
in its trade or business, but this licence, in contradistinction to the 
road service, A and B licences, is ‘as of right’ and not discre- 
tionary.°? All these licences are subject to statutory conditions, 
violation of which may lead to suspension or revocation of the 
licence.** 

1. In the passenger transport industry one of these conditions is 
the fair wages clause.” Under the 1980 Act it was at first formu- 
lated in the manner adopted in all the relevant statutes of the 
*thirties, and, as a matter of history, the Road Transport Act of 
1980 was the first to include ‘ conditions’ as well as.‘ wages’ and 
thus to set the pace for the statutes passed since 1986.°° It did, 
however, in its original form, fail to give proper guidance as to the 
standards to be applied in enforcing the clause, a defect remedied 
by an amendment included in the 1988 Act °° by which—again for 
the first time—the criterion of occupational similarity was intro- 
duced, in the common form consistently used in later enactments.*? 

It is when we come to the problem of sanctions that the Act of 
1980 assumes real interest. It was not as if there had been any 
difficulty in enforcing the fair wages clause. No procedure could 
have equalled in stringency the threat of a revocation, or even sus- 
pension, of the licence. It was the very potency of these remedies 
which made it necessary to devise particular safeguards in the 
interest of justice and of the ‘rule of law’. Moreover, there 
remained the question how to bring alleged violations to the notice 
of the licensing authority. The Act thus had to determine who 
would be able to complain of unfairness and who would ultimately 
decide whether or not fair conditions had been observed. 

88 See G. Walker, Road and Rail, An inquiry into the economies of com: 
petition and State control, London, 1942. 

89 20 & 21 Geo. 5, c. 43. 

90 98 & 24 Geo. 5, c. 14. 

91 Sections 72, 61. 

22 Sections 2 and 6 of the Act of 1933. 

®3 1930 Act, s. 74; 1983 Act, s. 13. It is also a criminal offence: 1930 Act, 
8. 71 (10); 1933 Act, s. 9. 

94 1980 Act, s. 93 (1). 

85 See above, No. IV, note 55 et seg., at p. 285. 


86 Section 32 (1). 
97 See above, No. VI, note 61, at p. 287. 
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The right of complaint is given to ‘ any organisation representa- 
tive of the persons engaged in the transport industry’. There is 
nothing new in appointing the trade unions to be guardians of the 
fair standards : it merely expresses an existing practice. It appears, 
however, that they have the exclusive right of complaint, a prin- 
ciple first embodied in the post-Armistice legislation of 1918, and 
an indirect recognition of the identity of fair and collective 
standards. The licensing mechanism has been deliberately put to 
the services of the indirect enforcement of collective bargaining.” 

The licensing authority is, of course, the proper recipient of the 
complaint. But what the complaint sets in motion is not the 
ordinary administrative procedure before the licensing commis- 
sioners. There is a ‘lis’ a ‘ matter in dispute °, in dispute between 
the licensee and the trade union, capable of being ‘ disposed of’, 
and, if not ‘disposed of’ liable to be referred to the Industrial 
Court: by the Minister of Labour ‘for settlement’. No one can 
doubt that these provisions are in accordance with common sense: 
there is nothing to prevent the licensing authority from trying to 
bring about a settlement by way of collective agreement and thus 
‘to assume the unwonted task of an industrial mediator.*® As a 
rule, however, the licensing Commissioners will hardly be a forum 
conveniens for what is in essence an industrial dispute—but a dispute 
on existing rights—in the guise of an administrative case. Nor is 
the Ministry of Transport the proper department to deal with such 
matters. f 

The ‘ matter in dispute ’ is referred to the Industrial Court ‘ for 
settlement’. The use of this phrase cannot disguise the nature of 
the proceedings. The court may, of course, remove the complaint 
by ordinary voluntary industrial arbitration, and if, as a result, 
the trade union withdraws it, that is the end, for the trade union 
remains dominus litis. But, unless this happens, the court must 
decide whether the licence holder has broken the conditions of the 
licence. It acts as a court, as a law-finding agency, and its finding 
that the licensee is guilty is a necessary pre-condition for, and, 
on the other hand, leads by force of law to, proceedings for, the 
suspension or revocation of the licence.? Thus, the Industrial 
Court becomes here an administrative tribunal, and the ‘ matter in 
dispute ’ reveals itself as one of the numerous instances of conten- 
tieux administratif which—pace Dicey*—English law has developed. 

2. Here, then, as under the temporary Act of 1918,* an industrial 
arbitration tribunal acts as a court pure and simple. There is no 


98 Section 98 (2) of the 1980 Act. See above, note 82. 

29 See Mahaffy and Dodson, Road Traffic Acts and Orders, p. 150. A valuable 
summary of decisions of the Industrial Court is at pp. 358-260. 

1 The form of the decision is purely declaratory. See, e.g., Re H. Tuckwell & 
Sons, Ltd. Official Decisions No. 1659 (1986), Vol. 18, p. 93. 

2 Section 93 (3). 

3 Law of the Constitution, Chap, 12. 

4 See above, note 38, at p. 280. 
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element of legislation in these proceedings. The court has no power 
to make new law, it does not fix wage rates or other conditions 
which become terms of the contracts of employment. Its duty 
to ‘have regard to’ standards of conditions in similar occupations 
can only be invoked by the licensee by way of defence against the 
charge of having broken a condition of his licence. The court 
- cannot use these standards in order to remould the industrial 
relations which form the subject-matter of the dispute. Obviously 
this is a most unsatisfactory type of procedure. It has the dual 
shortcoming that the standard to be enforced is vague and that the 
method of enforcement is rigid. The system of the Road Traffic Act 
shows by contrast the advantages of ‘ legislation by adjudication ’. 
Its insufficiency was demonstrated by the events which occurred in 
the sphere of goods transport. 

Originally, under the Act of 1988,5 the fair wages clause was 
a condition of all professional goods carriers’ (A- and B-) licences 
and the method of enforcement was the same as that applied to 
passenger road service licences. The staff of C-licensees, i.e., of 
“ancillary users’ of goods vehicles, was unprotected. The difficul- 
ties encountered by the unions in organising the road haulage 
industry prompted Parliament in 1988 to replace the fair wages 
clause by minimum wage legislation of the traditional type, but 
adapted to the peculiar needs of this industry.* This was an 
adequate method to fix the remuneration of drivers, attendants, etc., 
employed by road hauliers, but those in the service of ancillary 
users presented a problem as difficult as any problem of social 
legislation ever to have confronted Parliament. 

The ordinary fair wages clause as a condition of the licence 
was no solution. Not only would it have suffered from the dis- 
advantages inherent in the system of the 1980 Act, but the very 
basis for the formulation of a standard of ‘fairness’ in the spirit 
of the House of Commons Resolution was missing. The drivers 
and attendants of these goods vehicles were scattered over the 
whole of industry and business. There is not,—and there cannot 
be,—a single collective agreement covering men serving employers 
of all descriptions. Their isolation among other workers was not 
only the main obstacle to the unions’ efforts: at organising them, 
but defied any attempt to use in their favour the normal fair wages 
clause. By the same token minimum wage legislation was out 
cf the question. Statutes and statutory orders—like fair wages 
clauses—presuppose a high degree of uniformity in the social sub- 
stratum on which they are designed to operate. On the other 


5 Sections 8 (2), 32 (2). 

» 6 Road Haulage Wages Act, 1938 (1 & 2 Geo. 6, c. 44), Part I, which estab- 
lishes the Road Haulage Central Wages Board for drivers, attendants, etc. 
of vehicles used under A- and B-Licences. The application of the fair wages 
clause to these workmen came to an end with the repeal of the provisions 
of the 1933 Act mentioned above, note 5, by s. 17 (8) of the Act of 1938. See, 
for the history of the Act, Sells, l.c., pp. 36-39. 
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hand, the circumstances which condemned any then known type 
of intervention to futility were the very same which made such 
intervention urgently necessary. Uniformity of standards was 
impossible, yet fair wages could only be achieved by statutory 
safeguards. The puzzle was how to find a measuring rod, if 
neither a voluntary standard nor a statutory minimum rule could, 
in the nature of things, be available. Who could be capable of 
bringing to bear upon a multitude of contracts of employment made 
by firms of the most varying types and sizes a standard of adequacy , 
which so obviously defied exact formulation ? e 

The answer given by Part II of the Road Haulage Wages Act 
is uhambiguous: it is the system of ‘legislation by adjudication ° 
which was alone capable of solving the problem, but the system 
. had to be adapted to the particular uses to ‘which it was now put. 

3. In one respect the Act is—and had to be—less progressive 
than some of the statutes previously discussed in this paper: it 
deals with ‘remuneration’ and ‘ holiday remuneration’ only, not 
with hours or other conditions.” ` Nor does it make any attempt to 
formulate what is ‘fair’ remuneration, it merely says when 
remuneration ‘ shall not be deemed unfair’, and it assumes rather 
than expresses the employer’s obligation to pay what is ‘not 
unfair’. The ‘fundamental law’ to be enforced is, in this case, ` 
even less capable of exact definition than in other cases discussed 
in this article. j 

The pattern of the fair wages resolutions is followed in that, in 
the first place, payment in accordance with a collective agreement 
directly applicable to the work in question is always ‘fair’.® It 
does not matter, however, whether the organisations parties to 
the agreement are ‘ representative ’, while, on the other hand, the 
collective agreement can only be used as a standard if the employer 
himself or his organisation was a party to it. Whether or not the 
worker is organised, is irrelevant. 

In the second place, a list of alternative standards is provided 
each of which excludes the charge of unfairness. In view of the . 
facts of the situation, this is of vastly greater importance than in 
the case of the ordinary fair wages clause. In this catalogue of five ` 
available alternatives the collective agreement directly applicable 
figures not even as primus inter pares, and one suspects that, in 
practice, some of the other yardsticks of fairness are much more . 
prominent.’ Thus, remuneration is ‘not unfair if it is the equivalent . 


-7 Road Haulage Wages Act, 1938, s. 4. The definition of a ‘ wage regulating 
authority’ in s. 5 of the Holidays with Pay Act, 1938, includes the Road 
Haulage Central Wages Board, but not the Industrial Court, but s.-5 (2) 
of the Road Haulage Wages Act, 1938, authorises the court to fix holiday 
remuneration (not holidays). Indirectly—by fixing overtime rates—the court 
can influence working hours: s. § (4). A é 
Section 4 (3) (b). i ` 
P Section 4 (3). Note, however, the difference in wording between (b) and the 
other sub-paragraphs. Remuneration is not unfair if it is ‘in accordance 
with’ a collective agreement directly applicable, or ‘equivalent to’ one of 
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of the minimum payable for similar work under a road haulage 
wages order, i.e., to drivers, attendants, etc., employed by profes- 
sional road hauliers. Minimum wage legislation supplies one of the 
alternative standards of fairness outside the province of its direct 
operation ; A department store pays a ‘ fair’ wage to the drivers 
of its furniture vans if the payment equals that which a furniture 
remover has to pay under an order of the Road Haulage Central 
Wages Board.’° The right to apply ‘ similar’ standards has been 
taken over from the Fair Wages Resolution and from the earlier 
statutes of the ’thirties, but it is expressed in a form even more 
casuistic than that of the resolution of 1909 and of the statutes 
discussed above under VI, and much inferior to that used in the 
resolution of 1942. The test is one of occupational similarity 
and geographical identity. The employer is entitled to pay the 
equivalent of what similar workers doing the same work (driving, 
attending, etc.), for other employers in the same district and trade 
or industry earn under decisions of joint industrial councils, con- 
ciliation boards, ete., or collective agreements. He cannot, however, 
. Tely on any of these collective wage regulations unless they apply 
in his own district, and a collective agreement will not avail him 
unless, on the employers’ side, it has been made by an organisation 
which is ‘ substantially representative °’. Finally, where remunera- 
tion has been fixed by the Industrial Court in the proceedings 
presently to be described, any other employer in the same district 
and trade or industry acts ‘ fairly’ if he pays its equivalent to his 
own road haulage workers.’? 

The law has thus tried to make the virtue of flexibility out of 
the necessities presented by bad organisation and lack of cohesion 
between the workers concerned. In view of the multifariousness of 
trades and industries with which it had to deal, it was unable to use 
the collective agreement as the sole or even the primary crystallisa- 
tion of the ‘fundamental law’ of fairness. It thus resorted to a 
number of alternative agencies each of which may, in its own way, 
set up a standard and thus, in a sense, give a ‘law’ to the parties : 
the Road Haulage Central Wages Board, the parties to a collective 
agreement, a joint industrial council or the Industrial Court itself. 
A ‘law’ to the parties—but only in the sense that compliance with 
these norms removes the charge of unfairness, not that the worker 
has a claim to their observance. The employer who pays in accord- 
ance with any of them can use it as a defence in the proceedings ta 
be outlined below; the worker cannot enforce them directly. They 
are—to use the time-honoured phrase—a shield, not a sword. They 
are, however, also material available to the Industrial Court in 
shaping its own standard. 

the other standards. In one case the standard is a norm of conduct, in the 

other cases merely a norm of calculation. 
10 Section 4 (8) (a). 


11 Section 4 (3) (c) and (d). 
12 Ibid. (e). 
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4. The scheme of the Road Haulage Wages Act culminates in an 
act of legislation by adjudication and thus follows the pattern set 
by the statutes analysed above. It is, however, far more explicit 
and elaborate, both in the procedure leading up to the award, and 
in the sanctions which secure its enforcement. In every respect the 
semi-legislative and semi-judicial nature of these proceedings 
becomes evident. 

The complaint of unfairness may be made by the worker con- 
cerned or his union. But it may also be made by any union which 
represents a substantial number of road haulage workers, whether 
or not any worker affected by the proceedings is its member, and 
whether or not it represents any workers in the district in which 
the complaint arises. This careful definition +° of the locus standi 
shows that a union which uses these proceedings is intended not 
only to act as the ‘ watchdog’ of existing standards, but also as 
the promoter of new ones—as unions always do when appealing to 
arbitration agencies. 

The form of the complaint is that of a request to the Minister 
of Labour ‘ that the matter be referred under this Part of this Act 
for settlement’. If a-union so chooses, it may report the matter as 
a trade dispute under the Industrial Courts Act, and obtain an 
unenforceable award under that statute. The Minister has no 
influence on this choice of remedies. If the applicant relies on the 
statute of 1988, the Minister must proceed under that statute. His 
functions are merely those of a conduit pipe. He cannot dismiss 
the complaint a limine unless he finds that it is ‘ frivolous or vexa- 
tious’. It is not for him to say whether the remuneration paid by 
the employer was ‘ unfair’. He may try to settle the matter by 
‘representations’ to both sides and thus induce the applicant to 
withdraw the complaint. Failing this, he must pass it on to the 
proper agency by way of ‘reference’ which—in the absence of 
special circumstances—must be done within one month.** 

Which is the proper agency? Not necessarily the Industrial 
Court. The modus procedendi is deliberately modelled on the 
pattern of the voluntary arbitration system of the Industrial Courts 
Act. However different ‘ legislation by adjudication ’ may be from 
voluntary arbitration, the principles of social policy which govern 
both are identical. One of these is the preference for settlement by 
agreed negotiation machinery, and this preference asserts itself, so 
to speak, at the eleventh hour. An application under the Act can 
and must be referred by the Minister to voluntary conciliation or 
arbitration machinery set up in the trade or industry under collec-. - 
tive agreements made by substantially representative organisations, 
provided the employer concerned is a member of the organisation 


13 Section 4 (1). See also, s. 6 (7) by which any interested employers’ organisa- 
tion or trade union hes a right to attend the hearing before the Industria} 
Court. 

14 Section 4 (4), (5) and (6). 
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which is party to the agreement on the employer’s side. Only 

. if this machinery fails to achieve a ‘ settlement ’, can the Industrial 
Court be called into action, and then only upon a request made by 
both parties to the collective agreement. In the whole of the 
legislation discussed in this paper there is perhaps nothing more 
clearly indicative of the spirit which animates it than this provision, 
and nothing to prove more convincingly that we are not here con- 
cerned with the simple enforcement of existiņg rights under 
collective agreements or otherwise. The whole body of legal prin- 
ciples designed to safeguard fairness of remuneration, the whole 
policy of using cases of unfairness as. so many ‘ pegs’ for the 
establishment of enforceable standards by a State-created agency 
falls to the ground if there is a collective agreement providing 
_ voluntary settlement machinery and the employer’s organisation 
is a party to it. If that is the case, the law insists that the further 
destiny.of the matter should rest in the hands of the contracting 
organisations. Neither the individual employers nor the workers 
nor any outside union can then invoke the Industrial Court. Not 
even the contracting union or employers’ organisation can do so, 
alone. They can only do it together as a matter of common policy 
for their industry. Where voluntary conciliation machinery exists, 
the State refuses to enforce ‘ fairness ’ unless invited to do so by the 
combined organisations on both sides." 

5. None of the earlier statutes vesting these legislative powers 
in the Industrial Court had defined its functions in detail, and none 
had tried to explain what happens if the charge of unfairness is 
not proved. Here the Act of 1988 is much more explicit. If the 
employer can show that the remuneration paid by him was ‘ fair’ in 
the technical sense defined above, the complaint will be dismissed,'® 
and in so far it might seem, at first sight, as if the task of the court 
was judicial in the traditional sense. But the statute clearly shows 
that the court may come to the same conclusion although not one 
of the alternative standards which serve as ‘ measuring rods’ had 

_in fact been complied with. It may and must have regard to all 
‘further circumstances’ it considers relevant, among them collec- 
tive agreements made for ‘ comparable’ industries regulating the 
remuneration of workers engaged on work ‘ similar’ to that forming 
the object of the complaint and the general level of remuneration 
obtaining for workers other than road haulage workers in the 
industry in which the complaint arose.” In other words the court 
must formulate its own standard of ‘ fairness’. In defining what is 
‘fair’ it gives effect to a policy, not to a crystallised legal norm. 
The employer has, so to speak, two lines of defence: a strictly legal 


15 Section 4 (4) Proviso. The subsidiary character of the proceedings is further 
illustrated by s. 4 (2) Proviso which excludes their application to workers 
subject to a statutory minimum wage regulation. 

16 Section 5 (1). 

17 Section 5 (3). 
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line, and, if that is breached, a line de lege ferenda. He may ask 
the court to make law in his favour. If the court accedes to his 
request, its function is performed. If the remuneration is what, 
in the view of the court, it was ‘ fair’ to pay, nothing further will 
happen. 

If the court reaches the opposite conclusion, it will fix ‘ statutory 
remuneration ’ (including holiday remuneration), and, in doing so, 
‘have regard ’ to all the standards which might have been used as 
alternatives by the employer and, in addition, to the ‘ further 
circumstances ’ mentioned in the previous paragraph. In adapting 
the formulation of the powers of the court to that generally used 
for wage regulating authorities, the law makes it as clear as one can 
wish that enforcement of existing norms, subsumption of facts, ete., 
in short, the judicial process has been left far behind. But what 
looms in the background is the ‘ fundamental rule ’ of ‘ fairness °.?° 

6. The powers of the court are similar to those of a wage regula- 
ting authority, but the scope of its ruling is, as under all the 
statutes providing for this type of procedure, limited to the 
employer whose case was before the court ‘ and all workers employed 
by that employer on that work’. It is not, of course, simply res 
judicata inter partes, but it is not, on the other hand, like a mini- 
mum wage order, ‘law for the trade’. It is no more—and could in 
view of the facts of the situation be no more—than a ‘ law for the 
enterprise ’.‘° As such it remains in force for three years, but 
proceedings for review may be opened by the employer or the 
worker or their organisations after three months. 

As between the employer and the worker who made the original 
complaint the decision may be made retrospective up to six months 
and thus to enable the worker to sue in a civil court for a back- 
pay order. The ruling of the Industrial Court operates thus, as it 
were, at three levels : for the contract of employment which gave 
rise to the proceedings it is (or may be) retrospective enforceable 
law, for the whole of the employer’s enterprise it is non-retrospective 
enforceable law, and for the whole district and trade it is—we have 
seen it—a ‘ standard of fairness’ and thus a defence in future pro- 
ceedings. 

These rulings of the Industrial Court are enforced exactly like 
wage regulating orders, and in accordance with the same provisions 
which apply to the enforcement of statutory remuneration fixed by 
the Road Haulage Central Wages Board.? The content of the 
order becomes a compulsory term of the contracts ‘of employment 
to which it applies and cannot be contracted out to the detriment 
of the worker.’ Non-compliance is a criminal offence,?? and 


18 Section 5 (1)-(4). 
19 Section 5 (6). 

20 Section 6 et seq. 
21 Section 6. 

22 Section 7 (1)-(8). 
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hranei is secured by the system of inspection which constitutes 
the administrative sanction for minimum wage regulation in British 
law.?? Itis not, however, a condition of the employer’s licence. ?* 
: Thus, while the standards to be applied and the procedure to 
be used belong to the tradition of the fair wages clause, the result 
of these proceedings is an order very closely akin to a minimum 
wage order. What began as a lis ends in a piece of delegated legis- 
lation. 


x 


The idea to adjust differences about existing standards by crystal- 
lising them into an act of delegated legislation had, until the out- 
break of the Second World War, only been used for selected 
industries, subject to special legislation in connection with subsidies, 
licences, etc. When, in 1940, the war situation forced the Govern- 
ment to abolish the unconditional right of strike and lockout and 
to introduce a system of compulsory arbitration,” something had 
to be done to secure the enforcement of collective standards by legal 
means and to provide for the settlement of questions concerning 
their observance. An obligation to observe ‘ recognised terms and 
conditions * was imposed on all employers, and the formulation 
chosen in order to define such conditions and terms was identical 
with that subsequently embodied in the Fair Wages Resolution 
drafted in 1942.7 They are ‘ terms and conditions of: employment 
which have been settled by machinery of negotiation or arbitration 
to which the parties are organisations of employers and trade unions 
representative respectively of substantial proportions of employers 
and trade unions in that trade or industry in that district ’.27 The 
criterion used to single out from the general body of collective 
agreements those deemed to merit legal protection is found not in 
the contents, but in the character of the parties which have con- 
cluded it. An agreement made between a union and a single 
employer is not so protected. Such ‘shop agreements’ are the 
exception not the rule. The normal British collective agreement 
is ‘ collective’ on both sides. A single firm—however large and 
important it may be—cannot, by negotiating with a union, impose 
upon itself a legal obligation to observe the terms agreed upon. 
Nor can it even necessarily do so by joining an employers’ associa- 
tion. For the terms negotiated by an association with a union are 
‘ recognised ’ only if both bodies are ‘ substantially representative ’. 
On the other hand, no employer can, by keeping outside an organi- 
sation, escape the duty to observe such terms, for it is irrelevant 


23 Section 11. 

34 Section 7 (4) does not apply to C-Licensees. 

25 Conditions of Employment and National Arbitration Order, 1940, above, note 7, 
at p. 271, 

26 Above, VII, ‘No. 4, note 80, at p. 431. 

27 Order of 1940, Art. 5 (1). The effect of this Order on the law of collective 
bargaining has been analysed by the writer in the article mentioned above, 
note 4, at p. 271. 
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whether the employer—or, for that matter, the worker—concerned 
. was a member of the contracting body. ` 


It was not the policy of the law. to translate this obligatiominto a 


claim for its enforcement vested in the individual workman. The 
employer who-fails to comply with these terms commits a’ criminal 
offence,?* but he is not liable to be sued for the wage difference or 
for damages by an employee.?? The duty to observe recognised’ 
terms and conditions is incumbent on all employers in the trade and 
` district, but, apart from the penal sanction, they are the ‘law of - 
- the trade’ only in the same sense as is the duty to pay fair 
remuneration under the Road Haulage Wages Act. They are not 
as such implied compulsory terms of the relevant contracts. of ` 
employment.’ Nor are they protected by any other direct civil 
sanction. These terms are no more than a ‘ fundamental law’ 
which can be enforced exclusively by a process of litigation leading 
up to an ‘award’ which is a legislative act. The statutory fair 
wages clause, especially in the form of the Act of 1988 and the type — 
of procedure we have called ‘legislation by adjudication’, have 
thus proved to be of first-class importance for the evolution of 
British labour law. This has now been applied to the whole of 
industrial relations. The Order of 1940 is still in force and will 
remain in force until December 81, 1950. It was originally intended 
to replace it at the end of hostilities. by Part III of the. Wages 
Councils Act, .1945, and thus to substitute the jurisdiction of the 
Industrial Court for that of the National Arbitration Tribunal.*° 
But by an order made under the Supply and Services Act, 1945,°* 
-the Order of 1940 was extended until December.31, 1950. Since 
Part III of the Wages Councils Act, 1945, expires on the same 
day, unless extended by. Parliament, it may never achieve any 


28 Under Defence Regulation 92. ` ; 
29 Hulland v. William Saunders & Co., [1944] 2 All E.R. 568. In this case 


30 


31 


an attempt was made to invoke the well-known principle of English law that 
‘wherever an Act of Parliament creates a duty or obligation to pay money, 
an action will lie for recovery, unless the Act contains some provision to the ` 
contrary’. (Shepherd v. Hills (1855), 11 Exch, 55.) The Court of Appeal- - 
refused to hold that, on this ground, a workman could obtain back pay merely 
because an employer had failed to comply with his statutory duty to observe 
recognised terms and conditions. Du Pareq, L.J. (es he then was), who 
delivered the judgment of the court, was able to demonstrate that the Order; 
by the provisions mentioned in the text, had excluded the worker's right to 
rely upon the employer's statutory duty as a basis for a claim to recover 
money. ‘The decision is valuable for the clear distinction between direct 
enforcement, ¢.g., of a wage regulating order, and the indirect enforcement 
by what, in this paper, is called ‘ legislation by adjudication’. This appears 
to be the only reported case on Art. 5. In R. v. National Arbitration Tribunal, 
ez p. Midgley Harmer, Ltd., [1947] 1 All E.R. 196, Art. 6 was mentioned 
by counsel in a matter turning on Art, 2, and was rightly held to be 
irrelevant to the issue. 

Section 19 and Schedule III. Under the Act the penal sanction would have 
ceased to operate, ne 

Order in Council of December 20, 1945 (S. R. & O., 1945, No. 1620). See 
Ministry of Labour and National Service, Report for the Years 1939-1946, 
Cmd. 7225, for a description of the origin of this Order (at p. 279). 
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. practical importance. In practice this affects the jurisdictional side 
of the matter, but not the substantive law, because the more 
important of those modifications of the scheme which were 
envisaged by the Wages Councils Act, 1945, had already been intro- 
duced by an Order of December, 1944, amending the Order of 
1940.92. This new scheme will remain an experiment, and continue 
to be used as a means of grappling with the situation of the 
immediate post-war period. Events will show whether Parliament 
will extend it, either on the ground that the temporary problems 
it is designed to solve are still with us at the end of 1950, or because 
it is deemed worthy to become a permanent feature of British law. 

The employer is under an obligation to observe the recognised 
terms and conditions or other terms and conditions which are ‘ not 
less favourable’. The difficult criterion of what is ‘ favourable’, 
at first used in the Fair Wages Resolution of 1909, has now been 
placed in this central position, but it has been linked with a cata- 
‘logue of alternative standards.** The employer is at liberty to 
choose whether he wishes to apply the terms agreed or decisions 
rendered for the particular work concerned or for workers ‘ engaged 
in similar work’. He can avoid the pitfalls of demarcation dis- 
putes, since he does his duty if he complies with any recognised 
terms operating for any of his or similar workers in the district. 
The collective agreement which is directly applicable is not—as it is 
under the Resolution of 1942—the primary source of rights and 
duties which enjoys priority over the ‘ subsidiary’ standards, but 
these standards are on a par, as under the Act of 1938.** 

There are, on the other hand, a number of significant variations 
between the system of ‘ fair standards ’ under the Act of 1988 and the 
hierarchy of ‘ recognised terms’ under the Order of 1940. Under 
the 1988 Act an employer thay always act in accordance with an 
agreement to which he or his organisation is a party. The later 
legislation—like the resolution of 1942—gives precedence to the idea 
of collective regulation over the principle ‘ pacta sunt servanda’. 
The employer’s primary duty is to observe standards established by 
representative organisations, and he can rely on a ‘ shop agreement ’ 
concluded by himself only in the absence of an agreement made 
between, or a decision of a joint industrial council or similar body 
constituted by, representative collective bodies.*° 

The procedure designed to ensure that the collective agreements 
protected as recognised terms are observed resembles that invented 
in order to secure fairness of remuneration under the Act of 1988, but 
differs from it in a number of important respects. In both cases non- 


32 Conditions of Employment and National Arbitration (Amendment) Order, 
1944, of Dec. 5, 1944 (S. R. & O., 1944, No. 1437). 

33 1940 Order: Art. 5 (2). 1945 Act, Third Schedule No. 1 (2). 

34 1940 oe Art. 5 (2) (a) and (b). 1945 Act, Third Schedule No. 1 (2) (a) 
and (b). 

35 Ibid. (c). Awards by the Industrial Court and similar bodies are also an 
alternative source. Ibid. (d). 
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compliance can be reported to the Minister, referred by him to an 
impartial tribunal and used as an opportunity for a quasi-legislative 
decision which has the force of delegated legislation.*° The ‘ fair 
standards’ of the Act of 19388 can be embodied in a quasi-legislative 
decision if and only if a case of ‘ unfairness ° has been proved in the 
Industrial Court. Similarly, the ‘ recognised terms and conditions ° 
can be brought before the relevant authorities only in the form of an 
actual and disputed question as to their ‘ nature, scope and effect ° 
or as to their observance (or the observance of alternative 
standards) by the employer. In both cases there must be a conflict 
on existing rights in order to enable a new quasi-leglislative ruling 
to be given. But here the analogy ends. The legislation of 1940 
and 1945 is so little concerned with the protection of individual 
rights that—unlike the Act of 1988—it withholds from the individual 
worker and his union (as such) the power to report to the Minister. 
As under the Road Traffic Act, 1930, only an organisation can make 
the complaint, and it is irrelevant whether the worker is a member.*’ 
Nor is it the sanctity of the obligation, constituted by the collective 
agreement which the legislator primarily seeks to protect : organisa- 
tions can set the enforcement machinery in motion whether or not 
they are parties to the agreement alleged to contain the recognised 
terms. It does, on the other hand, constitute the organisations on 
both sides as guardians of the public interest in the observance of col- 
lective standards : an employers’ organisation may make the ‘report’ 
no less than a union, and whichever body be the complainant, all it 
has to show is that it ‘ habitually takes part in the settlement of 
wages and working conditions in the trade or industry concerned °. 
Organised employers’ and organised workers’ interests in general 
are involved: hence an organisation of either side may approach 
the Minister, irrespective of its represehtative strength, irrespective, 
too, of whether or not it operates in the district involved. Either 
an employers’ organisation or a union may act in this way : this is 
not one of those cases in which the law requires joint action by both 
sides. 

The Minister must refer the ‘question’ to an independent 
tribunal, as soon as it has been reported to him.** The war-time 
Order still exhibits that preference for voluntary machinery which 
we found to be so prominent in the Act of 1988, but the Act of 1945 
has omitted the elaborate references to a ‘ settlement’ by a non- 
official institution. ‘If not otherwise disposed of’, the case must 


36 1940 Order, Art. 5 (8), 1945 Act, Third Schedule, No. 2. 

37 Since, under these provisions, the organisations clearly act in their own right 
and not on behalf of their members, the decision of the Court of Appeal in 
R. v. National Arbitration Tribunal, ex p. Keable Press, Ltd., [1948] 2 
All E.R, 633, which turns on compulsory arbitration under Art. 2, is irrelevant 
in the present context. 

38 Order of 1940 (as amended by the Order of 1944 quoted in Note 82, at p. 445), 
and under the 1945 Act the question can no longer be reported when twelve 
months have elapsed after it first arose. 
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go to the Industrial Court.” Experience may have shown that 
where a trial of organised strength in the form of a ‘ report ° to the 
Minister has become inevitable, voluntary settlement has already 
been attempted and failed. 

The ‘ question’ will be answered by the Industrial Court (or 
National Arbitration Tribunal) in the form with which we are now 
familiar. If the employer has failed to do what he was liable to do, 
an ‘ award ’ will be made, and the ‘ question’ de lege lata will thus 
receive an answer de lege ferenda. 

A request for the declaration of the law will be the occasion for 
the making of new law, and not only all the alternative ‘ recognised 
terms ’ which the employer might have applied but also collective 
agreements in comparable industries will serve as material -in this 
law-making process.*° The award which emerges is not the law of 
the trade, but a compulsory implied term of the contracts of 
employment only as between the ‘ employers and workers to whom 
the award applies ’.*? 

Under the Wages Councils Act this indirect protection of col- 
lective bargaining does not operate where workers enjoy the 
alternative and complementary safeguards provided by minimum 
wage legislation.*? 


XI 


It is instructive to compare the enactments passed after the First 
World War with the present law. Then, as now, the desire to 
protect collective standards promoted legislation intended to secure 
compliance. But the machinery of the temporary Act of 1918 looks 
clumsy in the light of the more flexible system evolved during the 
long laborious history of the fair wages clauses: To the question 


39 Under the 1940 Order to the National Arbitration Tribunal, a war-time insti- 
tution administering the system of compulsory arbitration. 

40 1940 Order, Art. 5 (8), 1945 Act, Third Schedule, No. 8 (1). 

41 1940 Order, Art. 5 (4), 1945 Act, Third Schedule, No. 3 (8). In practice—see 
the decision in Hulland v. Saunders above, Note 29, at p. 444—the question how 
far the award should be retrospective is in the foreground. Under the Order of 
1940 (as amended in 1944) and under the Act of 1945 the award may be 
made retrospective to ‘the date on which the question . . . first arose ', and 
if the tribunal or court is satisfied that the employer failed to observe the 
relevant terms and knew (or ought to have known) this, the retrospective 

` effect—and consequently the ' back-pay ’ order to be made by the civil court— 
must be extended to the ‘date of knowledge’. 

42 Section 19 (1), proviso.—Aliter under the 1940 Order: see Art. 5 (2) (e). 
Minimum wage legislation and compulsory arbitration can exist side by side 
and apply to the same workers. In R. v. National Arbitration Tribunal, 
ex p. Imperial Tobacco Co. and Others, [1948] 2 All E.R. 162, a Divisional 
Court of the King’s Bench Division held that the tribunal had jurisdiction 
over a trade dispute concerning workers subject to a trade board. By parity 
of feeey & the principle of this decision on Art. 2 of the Order can be 
applied to Art. 5. It can no longer be thus applied under the Act of 1945, 
This is regrettable because the scope of minimum wage laws is narrower 
than that of collective bargaining: * Recognised terms and conditions’ extend 
to matters such as apprenticeship, hours of work, etc., which are not covered 
by wage regulating orders. Nevertheless under the 1945 Act there cannot 
be any ‘recognised terms’ where a wage regulating order applies. 
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whether ‘ prescribed’ rates of wages had been paid, the Interim 
Court of Arbitration could only answer : ‘ Yes’ or ‘No’, unless it 
had been expressly requested to ‘ substitute ° another rate.** This 
clear separation of judicial and legislative functions may have been 
logical, but the present system of ‘recognised terms and con- 
ditions ’ responds far better to the needs of industry, though it may 
puzzle the jurist. 

The merits of this system and its capacity for further develop- 
ment are also illustrated by the legislation which—after the Second 
as after the First World War—imposed upon employers the duty to 
restore, after the end of hostilities, those uncodified ‘ trade 
practices ’ which the unions had agreed to abandon in the interest 
of production. The substance of this obligation has remained the 
same,** but its enforcement under the relevant statute of 1919 was 
entrusted to a temporary criminal court of summary jurisdiction,*° 
which was only in exceptional circumstances authorised to 
‘declare’ the ‘true interpretation of the obligation’.“* Now 
measures were taken during the war to record and codify such 
practices,*” and their restoration secured by a statute which leaves 
it to an arbitration tribunal, ultimately to define, by an act of 
delegated legislation, the precise nature of the obligation, the 
method of its performance, and its duration.‘® Neither the details 
of this legislation nor its desirability are germane to the present 
inquiry : as a pattern of legislative technique, it deserves the closest 
attention. 

In the eyes of the social scientist there may be little difference 
between the settlement of a conflict of interests by compulsory 
arbitration and the decision of a dispute on existing rights by a 
legislative act. To the lawyer the distinction is fundamental. To 
him jus dicere and jus dare can never be the same. It may be of 
interest, beyond the narrow circle of those concerned with labour 
law, that in this field at least, law making has proved to be 
amenable to the judicial process. 

O. Kaun-FREUND. 


43 Wages (Temporary Regulation) Act, 1918, s. 2. 

44 Compare s. 1 of the Restoration of Pre-War Practices Act, 1919 (9 & 10 Geo. 5, 
c. 42), with s. 1 of the Restoration of Pre-War Trade Practices Act, 1942 
(5 & 6 Geo. 6, c. 9). : 

45 Section 2 (2) of the 1919 Act. The court was the munitions tribunal set up 
under s. 15 of the Munitions of War Act, 1915. 

40 Ibid., s. 2 (5) which refers only to s. 1 (2), i.e., to newly established firms and 
industries, 

47 Conditions of Employment and National Arbitration Order, 1940, Art. 6. 

48 Restoration of Pre-War Trade Practices Act, ss. 3 and 4. 


DELEGATED LEGISLATION IN AMERICA— 
PROCEDURE AND SAFEGUARDS 


. THE authority of administrative agencies to make rules and regula- 
` tions having statutory effect is a power of enormous consequences. 
In its effect upon the community, its exercise is of scarcely less 
importance than the actions of the Legislature itself. Rules and 
regulations, no less than statutes, lay down patterns of conduct to 
which those affected must conform. ‘ Unlike an administrative 
order or a court judgment adjudicating the rights of individuals, 
which is binding only on the parties to the particular proceeding, 
a valid exercise of the rule-making power is addressed to and sets 
a standard of conduct for all to whom its terms apply. It operates 
as such in advance of the imposition of sanctions upon any par- 
` ticular individual. It is common experience that men conform their 
conduct to regulations by governmental authority so as to avoid 
the unpleasant legal consequences which failure to conform 
entails ’.* 
The importance of the administrative rule-making power and 
the need for its exercise under modern conditions has led to 
increasing emphasis upon the safeguards necessary to ensure against 
abuses. ‘ An unfettered exercise of power is certainly good for no 
one, and Government Departments are no exception to the rule ’.? 
The conclusion of the Donoughmore Committee on this point can 
serve to illustrate the problem. ‘We do not agree with those 
critics who think that the practice [#.e., of delegated legislation] is 
wholly bad. We see in it definite advantages, provided that the 
statutory powers are exercised and the statutory functions per- 
formed in the right way. But risks of abuse are incidental to it, 
and we believe that safeguards are required, if the country is to 
continue to enjoy the advantages of the practice without suffering 
from its inherent dangers ’.* The focus of inquiry has, therefore, 
shifted from the question of the desirability of delegation—few 
would dispute that today—to that of control. If we agree, as we 
must, that delegations of authority to administrative agencies are 
necessary, the problem then becomes largely one of safeguards. 

From the point of view of the citizen affected, the primary safe- 
guard to ensure the proper exercise of powers of delegated legislation 

` lies in the development of adequate procedures to be followed by 
the administrative process in the formulation of rules and regula- 
tions. The development of such rule-making procedure has in the 


1 Mr. Chief Justice Stone in Columbia Broadcasting System v. United States, 
316 U.8. 407 (1942). 
2 Gwyer, ‘The Power of Public Departments to Make Rules having the Force 
of Law’, (1927) 5 J. of Pub.Ad. 404, 409. 
3 Report, 4. 
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past been largely a matter for the administrative agency concerned. 
This has probably been due to the fear that the legislative prescrip- 
tion of procedural requirements would make it difficult to maintain 
that flexibility in formulation, which is one of the chief virtues of 
delegated legislation. The absence of express statutory require- 
ments has not, however, militated against the development of 
specific rule-making procedures on both sides of the Atlantic. The 
procedures thus adopted have been basically similar in both 
countries. Their purpose, broadly speaking, has been to ensure 
some participation to those affected by delegated legislation in the 
rule-making process. The basic problem, here, has been the 
democratisation of the rule-making process, ‘ without, at the same 
time, imposing such burdensome requirements that rules will either 
not be made or policy will be driven underground, as it were, and 
remain inarticulate or secret’.4 To this end, certain procedural 
techniques have been developed; and the tendency in recent years 
has been in the direction of giving them statutory articulation. 

The first of these techniques, consultations and conferences with 
those interests to be affected by the administrative rules and regula- 
tions, is almost an inevitable consequence of the growth of delegated 
legislation. ‘As economic and other groups in the community 
became organised and vocal, and as legislation affecting them came 
more and more into existence, administrators, in contact with those 
upon whom their authority bore, turned to them for information 
and their points of view’. It is natural both that those affected 
should seek to make their wishes known, and that officials should 
rely upon them for information on the problems to be solved. ‘ The 
complexity of these problems under modern conditions makes con- 
sultation with those who are ‘fon the inside” virtually a 
necessity ’.® 

Such consultation of interests has tended to become a regular 
feature of the rule-making process. This has been especially true 
where the interests affected are well organised and vocal and hence 
able to be in constant contact with the administrative. The extent 
to which such consultation is relied upon by Government Depart- 
ments in this country was amply demonstrated in the evidence 
before the Donoughmore Committee. Thus, the Secretary to the 
Ministry of Health gave ‘ an impressive list of the bodies consulted 
by the Ministry of Health before making new statutory regulations 
about the use of preservatives in food. Over sixty associations and 
individuals were notified of the draft proposals; these included 
various bodies representing food manufacturers, the London 
Chamber of Commerce, the Royal Sanitary Institute, the Society 


4 Report of the United States Attorney-General’s Committee on Administrative 
Procedure, (1941) 225. 

5 Id., at 103. 

6 Fuchs, ' Procedure in Administrative Rule-Making’, (1938) 52 Harv.L.Rev. 
259, 274. 
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of Medical Officers of Health, and so forth. The Ministry received 
some thirty deputations, altered its draft in consequence at a 
number of points, circulated a final revised draft to three of the 
most important bodies, and made further amendments to meet last- 
minute criticisms °.” It should be added that this was done without 
statutory requirement, and similar examples can be drawn from the 
experience of other departments. 


This type of consultation is just as common in the American 
rule-making process. Few administrative agencies there whose 
work affects organised groups, especially economic groups, fail to 
maintain fairly regular contacts with them. Where proposed 
regulations are framed by an agency the practice almost uniformly 
is for it to submit them to a long list of interested individuals and 
groups for suggestion and comment. This practice, which is 
- common to almost all American administrative agencies, can per- 
haps best be illustrated with reference to the experience of a 
particular agency. 

The Civil Aeronautics Board is entrusted with broad powers of 
rule making with regard to civil aviation. For the purpose of 
promoting safety in aviation, it issues voluminous regulations 
governing the construction and operation of aircraft. The primary 
responsibility for the drafting of such safety rules and regulations 
is vested in the Regulation Section of the agency, which is composed 
largely of lawyers, who are given the assistance of and are, to a 
considerable extent, in a field such as this, dependent upon 
technical staffs. The initial impetus for a rule or an amendment to 
existing rules usually comes from the technical staff in the agency 
concerned with the subject, though many suggestions are received 
from interested individuals or organisations in the industry. 

In addition to receiving such suggestions, the consultative 
technique is made use of to obtain the views of the industry on 
proposed rules or draft rules. The most frequently used method is 
the submission of proposed drafts to those organisations representing 
the affected portions of the aviation industry. As the industry is 
highly organised, it is not too difficult to do this, and the general 
practice, indeed, goes so far as to send to the interested organisa- 
tions enough copies of the proposed rule to distribute to their 
members, The comments which are received in reply are then 
considered by the Regulation Section and the appropriate technical 
units of the agency. 

In order to ensure a more thorough discussion than would be 
feasible through correspondence, meetings or conferences have 
sometimes been held. The notices of such meetings, which are 
sent to interested individuals or organisations, have been accom- 
panied by tentative drafts of the proposed rules which would serve 


7 Carr, Concerning English Administrative Law, (1941) 64. 
8 Fuchs, supra, note 6, at 275. 
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as a basis for discussion. Such meetings are generally informal 
and presided over by the members of the technical staff of the 
agency. A stenographic record of the proceedings is made, and, 
upon the completion of the conference, a digest of such transcribed 
record is made in the appropriate technical section and is considered - 
in the formulation of the proposed rules.’ 

This practice of holding conferences of interested parties ‘ intro- 
duces an element of give-and-take on the part of those present and 
affords an assurance to those in attendance that their evidence and 
points of view are known and will be considered ’.” Perhaps the 
most striking use of this conference technique in America was in the 
organisation by the Federal Trade Commission of trade practice 
conferences of representatives of an industry. The Commission, 
which has been given the function of preventing ‘ unfair methods - 
of competition ’, sought to formulate rules defining such methods 
with the participation of the industry concerned, and adopted the 
conference technique to secure such participation.’* 

These practices of consultation and conference have tended to 
become standardised through the establishment of advisory com- 
mittees drawn from an industry. The growing use of such advisory 
bodies to assist government in the performance of its duties has 
been characterised as ‘one of the most striking developments in 
British constitutional practice since 1919’,’? and the development 
here has been paralleled to some extent by that across the Atlantic. 
These bodies have varied from ad hoc or temporary committees 
formed by the agency concerned to aid it in the drafting of specific 
regulations to more or less permanent advisory committees, whose 
composition and functions are elaborately prescribed by statute. 
Thus, such committees have been widely utilised in the promulga- 
tion of federal game and fishery regulations by the Department of 
the Interior, and advisory boards on a systematised basis have been 
established to offer advice concerning grazing regulations issued by 
that department. ‘Perhaps the most notable use of this technique 
is under the Fair Labor Standards Act of 1988, under which 
minimum wages and hours are regulated by the Federal Govern- 
ment.’ That Act requires that wage orders under it, varying the 
statutory minimum wage rates in particular industries, | shall 
originate with industry advisory committees composed of employer, 
‘employee’, and ‘ public’ representatives. 

The value of the consultative techniques we have been dis- 
cussing—and especially the use of advisory committees—seems 

9 United States Attorney-General's Committee on Administrative Procedure, 

Monograph, Senate Document No. 10, 77th Cong., Ist Sess. (1941)— (hereafter 

cited as ' Monograph ')—Part 6, Civil Aeronautics Authority, 59-62, from 

which the above account is largely derived. 
10 Report of the Attorney-General's Committee, 104. 
11 See Cushman, The Independent Regulatory Commissions, (1941) 220. 
12 Vernon and Mansergh, Advisory Bodies, (1940) 32. 


13 Under the congressional power to regulate interstate commerce. United 
States v. Darby, 312 U.S. 100 (1941). 
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obvious. As stated by Lord Haldane’s Committee on the Machinery 

of Government, ‘ We think that the more they are regarded as an 

integral part of the normal organisation of a department, the more 
will ministers be enabled to command the confidence of Parliament 

_ and the public in their administration of the services which seem 

likely in an increasing degree to affect the lives of large sections 

. of the community ’.** Consultative techniques are, however, only 

effective when the interests affected are comparatively closely knit 

and well organised. ‘ The consultative type of procedure obviously 
is inapplicable where the groups affected by regulations are very 
numerous or the parties are unorganised’.’® This is particularly 
true as far as the ‘consumer’ or ‘ public’ interest is concerned. 

The problem of ensuring adequate participation by these interests 

in the rule-making process is a fundamental one, and attempts to 

deal with it have been along the line of appointing ‘ consumer’ or 

‘ publie ’ representatives to the various advisory bodies which take 

part in rule making. Such attempts can at best give only partial 

articulation to the views of the unorganised interests affected. Thus, 
to cite the comments of one observer on the selection of ‘ public 
representatives ’ for the industry committees referred to above, 
under the American Fair Labor Standards Act, ‘ The Administrator 
has made a sincere and able effort to select . . . public members 
on the basis of merit, but merit for this rather novel function is an 
` elusive factor. In some cases the public members are retail mer- 

chants, who are unusually conversant with technical details of the 

: product and with the consumer’s interest in its wage costs. Another 

` main source of public members is the teaching profession ’.1* 
Another means of obtaining participation in the rule-making 

process by unorganised interests is through the device of antecedent 
publicity, such as that provided for in this country in section 1 of 
the Rules Publication Act, 1898. Under that section, public notice 

-was given of proposals to make ‘ statutory rules’, and the depart- 

ment concerned had to consider representations or suggestions made 

by interested bodies, who were thus made aware of proposed rules 
of which they otherwise might not have known. Such antecedent 
publicity was characterised by the Donoughmore Committee as 

.‘ undoubtedly a safeguard of the highest value particularly where 

it leads to consultation with the interests concerned °.. A similar 

system of antecedent publicity is provided for in the American 
Administrative Procedure Act, 1946—a statute which imposes 

_certain minimal procedural requirements upon the administrative 

14 Report (Cmd. 9230, 1918) 10. 

15 Fuchs, loc. cit., supra, note 8. 

-18 Dickinson, ‘The Organisation and Functioning of Industry Committees’ 
(1939) 6 Law and Contemp. Prob. 353, 356. For similar problems in this 
country under the Trade Boards Act, 1918, see Vernon and Maneergh, op. cit., 
supra, note 12, at 300. 

17 Report of the Committee on Ministers’ Powers (Cmd. 4060, 1932) 44. It is 
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process in that country.’* Section 4 of that Act requires general | 
notice of proposed rule making to be published in the Federal 
Register—the American equivalent of the Statutory Rules and 
Orders in this country. Such notice is to include: (1) a statement 
of the time, place, and nature of the rule-making proceeding; 
(2) reference to the authority under which the rule is proposed ; and 
(8) either the terms or substance of the proposed rule or a descrip- 
tion of the subjects and issues involved. The agency concerned 
must then afford interested persons the opportunity to participate 
in the rule making through submission of written data, views, or 
arguments, with or without opportunity to present the same orally 
in any manner, and all relevant matter so presented must be 
considered by the agency. 

The requirements of this section apply, in general, only to rules 
of a substantive character, ‘ interpretative rules, general statements 
of policy, rules of agency organisation, procedure or practice’ 
being expressly exempted. In addition, it is not to apply ‘in any 
situation in which the agency for good cause finds (and incorporates 
the finding and a brief statement of the reasons therefor in the 
rules issued) that notice and public procedure thereon are imprac- 
ticable, unnecessary, or contrary to the public interest’. ® A 
general exception such as this is clearly necessary to ensure that 
the statutory requirement does not unduly hamper administrative 
efficiency. It may often not be to the public interest that advance 
notice be given of regulatory rules prescribing certain types of 
conduct. Thus, to cite the experience of the Securities and 
Exchange Commission, the American agency responsible, among 
other things, for the regulation of public utility holding companies— 
that Commission has often deemed it inadvisable to submit a 
proposed regulatory rule to the industry because of the danger that 
certain companies might take advantage of the interim period to 
effect transactions which the rule is designed to regulate and thus 
escape the intended regulation of conduct altogether.?° 

It is to be noted that section 4 of the American Act does not 
require the agency concerned to afford an oral hearing to anyone 
desiring to participate in the rule-making process. The use of such 
hearings in rule making has, however, become a common feature 
of the American administrative process in the present century. 
The hearing or auditive technique differs from the types of consulta- 
tive techniques we have discussed above in that such hearings are 
publicly announced in advance and any interested party is per- 
mitted to attend and testify. They thus enable interests who might 


18 See Schwartz, ‘The American Administrative Procedure Act, 1946 ', (1947) 
63 L.Q.R. 43. f ; 

19 There is also a general exception in so far as there is involved ‘ (1) any 
military, naval, or foreign affairs functions of the United States, or (2) any 
matter related to agency management or personnel, or to public property, 
loans, grants, benefits, or contracts ’. 

20 Monograph, Part 13, ‘ Securities and Exchange Commission ', 105. 
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not be reached by the techniques of consultation and conference to 
present their point of view with regard to proposed rules. ‘ They 
are valuable to the extent that notice of them can be brought home 
to affected parties, that they are accessible to these parties, and 
that the questions involved are susceptible to intelligent discussion 
by those who do appear ’.”! 

Such hearings have become quite customary in the promulgation 
of regulations governing safety in transportation. Many of the 
railroad safety regulations of the Interstate Commerce Commission 
are required by statute to be issued ‘ after hearing’. They are also 
held in connection with similar regulations with regard to aircraft 
and marine navigation, although not required by statute, it being 
the announced policy of the agency concerned in the latter field to 
hold hearings upon ‘all regulations of extensive scope and 
character ’.??' 

The use of public hearings has, indeed, become so common as an 
aid to administrative rule making in America that even a bare list 
of the fields in which they are held would be unduly long. Suffice it 
to say, in the words of an important study, that ‘ hearings are now 
generally held in connection with the fixing of prices and wages, the 
prescription of rules for the coristruction of vessels and other 
instruments of transportation, the regulation of the ingredients and 
physical properties of food, the prescription of commodity 
standards, and the regulation of competitive practices. The regula- 
tion of all of these matters bears upon economic enterprise and 
touches directly the financial aspects of great numbers of businesses 
affected, either by imposing direct costs or by limiting opportunities 

‘for gain. Appreciation of these effects, both by business men and 
government officials, seems to be the chief cause of the increased 
use of hearings in administrative rule making ’.”* 

The type of hearing which is held in connection with the rule- 
making process is, in general, informal in nature. Such a hearing 
is analogous to a hearing before a legislative committee and bears no 
relation to a judicial proceeding. As such, there are normally no 
specific issues or rules of evidence or formalities of any kind except 
such as are necessary to assure order.”4 Such hearings ‘ are usually 
either investigatory or designed to permit persons who may not 
have, been reached in a previous process of consultation and con- 
ference to come forward with evidence or opinion. The purpose is 
not to try a case, but to enlighten the administrative agency and to 
protect private interests against uninformed or unwise action ’.?5 

Rule-making proceedings may, however, often assume an adver- 
sary character. The proposed rules may affect defined groups with 


' 21 Fuchs, supra, note 6, at 276. 

. 23 Report of the Attorney-General’s Committee, 105. 
. 23 Ib., at 107. 

, 24 Fuchs, loc. cit., supra, note 21. 

25 Report of the Attorney-General’s Committee, 108. 
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clearly competing interests, which stand to benefit or lose from their. - 

. issue. “Low-cost producers as against high-cost producers with’ | 
respect to maximum prices or minimum wages} workers as against 
employers with respect to wages or working conditions; buyers as 
against sellers with respect to the regulation of agricultural 

marketing; the makers of machinery which will be barred by 

proposed safety regulations as against others whose product: will be , - 
lawful; these are recurring divisions of interested parties which 
from time to time confront an administrative agency engaged in 
rule making °.?° - In such cases, the hearing on proposed rules may 
well take on a definite adversary character, more like a judicial than - 

a legislative proceeding. : 

The use of the adversary hearing in American administrative ` 
rule making seems to have first crystallised in the procedure of the 
Interstate Commerce Commission.”” Most of the hearings held by ~ 
that body are treated as adversary in character and hence tend 
to be conducted along highly formal lines. Information at these 
hearings is introduced as evidence subject to refutation and often 
to cross-examination, and the whole procedure tends to take on the 
lawyer-like. atmosphere of the court-room. Thus—to show what 
` this type of procedure can mean in practice—in the course of hear- 

. ings. before the Commission on proposed safety regulations, a witness : 
was offered who was duly identified and qualified at some length. 
Finally the witness was asked if he had any recommendations ‘to 
make concerning the proposed regulations. In the transcript 
appears the following : ; . : È 

-€ A. We have a statement we would like to submit. 

<Q. And is that statement in writing ? 

‘A. It is. i 

‘ Commissioner—Do you offer this for the record? 

€ A. Yes; if the Commissioner please, if there is no objection, I 


` would like to: ask at this time that it be received as an exhibit. 


‘Commissioner—Any objection? [No response.] : 

‘It will be received and marked as “Exhibit 13”’.7* - `- 
This sort of thing went on throughout the hearing. ‘Throughout 
the record are colloquies of counsel about admissibility of evidence, 
motions to strike statements from the record, objections to permit- - 
ting a witness to state what he believes but does not know, and © 
all that goes with the cumbersomeness and awkwardness of highly 
legalistic court-room proceedings: The continual ‘‘ May it please 
the court? of an attorney in one proceeding blended ‘with all the 
other trimmings ’.”° nee 
. This type of adversary procedure seems to be ill-adapted to the 

process of administrative rule-making.. ‘ One may question whether 


26° Ibid. 

27 Fuchs, loc. cit., supra, note 24. 
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all these methods of the adversary, legalistic, courtlike proceedings 
are best adapted to serve the purpose of getting information, 
perfecting proposed regulations, and satisfying the parties that they 
‘have had. opportunity to be heard’.°° The tendency in some 
recent federal statutes has, however, been in the direction of 
requiring the adversary type of procedure in rule making. Under 
these statutes, the hearing which must be afforded prior to the 
promulgation of administrative rules and regulations is assimilated 
to that customarily required in connection with the exercise of 
judicial functions. 

Thus, the Federal Food, Drug and Cosmetic Act of 1988, under 
which regulations fixing standards of identity for foods may be 
issued, requires the administrative agency concerned to ‘hold a 
public hearing upon a proposal to issue, amend or repeal any 
regulation’. At the hearing ‘ any interested person may be heard ’. 
The regulations as issued must be based ‘only on substantial 

` evidence of record at the hearing’, and the order promulgating 
them must include ‘ detailed findings of fact on which the order is 
based’. Under this, fact findings based upon the record similar to 
those required in quasi-judicial decisions must appear in the order 
in support of the administrative regulations. In addition, statutory 

. review proceedings are authorised patterned after those which are 
normally provided for the review of administrative orders which 
are judicial in nature. Any person adversely affected by a regula- 
tion may secure its review on appeal to the Circuit Court of Appeals. 
On such review, the administrative findings of fact ‘if supported 

_ by substantial evidence, shall be conclusive ’—and the scope of 
review is similar to that available in the case of administrative 
adjudications.*} 

The rule-making procedure under statutes such as this is 
modelled upon the normal adversary type encountered in connec- 
tion with adjudicatory action. ‘Thus, such technical, widely- 

. Tamifying matters as standards of identity and quality for goods, 
the information to be conveyed by the labels on dietary products, 
the quantities of poisonous residue to be permitted in food 
products, and the habit-forming qualities of narcotic derivatives 
must be determined in the manner in which the conformity of a 
shipment of goods to specifications is tried in a law suit’.2? The 
details of the hearings held under such statutory requirements are 
governed by the same methods and practice as those applicable 
in administrative adjudications. ‘Technical motions, ‘discussion 
of legal issues, questions of the relevancy and admissibility of 

- evidence, the exercise of subpoena and other ancillary adfhinistrative 
powers, and the like, may be involved as in connection with 


30 Ib., at 88. 
31 Federal Security Administrator v. Quaker Oats Co., 318 U.S. 218 (1943), 
32 Fuchs, supra, note 6, at 279. 
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administrative adjudication ’.** And the bases of the rule-making 
determinations must be articulated in a supporting record so that 
their substantiality may be tested by the reviewing court. 

The types of hearing techniques which we have been discussing 
in connection with the rule-making process in America have no 
exact counterparts in the administrative practice in this country.™* 
Consultation of interests specially affected is, it is true, relied upon 
to a very great extent by departments concerned in the promulga- 
tion of rules and regulations. But the practice here does not reach 
the hearing stage which has become so common in America. In 
this country, ‘ there is no general practice of public hearings. The 
consultation, though genuine, is without prescribed formalities ’.** 
An evaluation of the efficacy of the American hearing procedures 
should consequently prove of value for students of delegated 
legislation here. 

The chief value of the hearing technique lies in its ability to allow 
participation in the rule-making process by interests and individuals 
who might not otherwise be consulted, for anyone interested may 
appear at such hearings and express his views. In addition, the 
opportunity for public presentation of viewpoints and argument 
tends to afford to those affected a greater sense of taking part in 
the rule-making process than methods of informal consultation. 
The use of public hearings in connection with the promulgation of 
delegated legislation would thus seem to have a definite part to play 
in administrative procedure. This was, indeed, the conclusion of 
the United States Attorney-General’s Committee on Administrative 
Procedure. ‘The Committee believes that the practice of holding 
public hearings in the formulation of rules .. . should be continued 
and established as standard administrative practice, to be extended 
as circumstances warrant into new areas of rule making ’.** 

Our observations upon the usefulness of the hearing procedure 
in rule making do not, however, apply to the type of adversary 
hearing required under such statutes as the federal Food, Drug and 
Cosmetic Act of 1988. It is doubtful whether such adversary pro- 
cedure is well adapted to the formulation of administrative regula- 
tions. ‘The application of the procedures of a judicial trial to 
administrative rule-making is limited . .. by the distinctive 
characteristics of rule-making proceedings. The issues are normally 
complex and numerous; the parties may be diverse and not align- 
able into classes; the outcome will involve a judgment concerning 
the consequences of rules to be prescribed for the future and a 
discretion in devising measures to effectuate the policies of the 
statute. These factors differentiate these proceedings from the 


83 Commerce Clearing House, Administrative Procedure, (1944) 49. 
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normal judicial trial in which adversary hearings are traditionally 
employed and accordingly limit the possibility of defining issues, in 
advance of addressing evidence to them, of permitting systematic 
cross-examination, and of stating the findings and conclusions 
fully 9,37 
These remarks are borne out by the actual administrative 
experience under statutory requirements for such adversary 
hearings. The procedure in practice has been cumbersome and 
expensive. Reading the lengthy records in these cases one cannot 
help but be struck by the waste and delay caused by conformity to 
legalistic procedures appropriate to the court-room. These statu- 
tory procedures, superimposing ‘as they do judicial characteristics 
upon what is essentially a legislative duty, tend to curb the adminis- 
trative agency in the free utilisation of what might otherwise be 
considered more useful techniques of inquiry and fact gathering. 
As stated in a study on the use of such adversary procedures in the 
formulation of minimum wage orders under the federal Fair Labor 
Standards Act: ‘Presumably, absent any statutory or judicial 
requirements, common sense would dictate a method entirely 
different from that now utilised; experts—both practical and 
theoretical—would study the industry, consult persons who might 
be in a position to throw light on the problems, and then arrive at 
the highest minimum wage which is ‘f economically feasible ”’: Such 
is the general approach utilised by the British minimum wage 
boards, as well as by similar .boards in New York and other 
American States. It is improbable that, if one were permitted to 
start from scratch—with statutes and judicial thunderbolts aside— 
one would rely heavily upon an adjudicatory technique, patterned 
upon a court trial, as thé best and most efficient method of gaining 
reliable information leading to a proper order of so clearly a legis- 
lative, unparticularised nature ’.** 
Procedure in administrative rule making, designed to secure 
participation by interests specially affected, such as the techniques 
-we have been discussing, though perhaps the primary safeguard to 
ensure the proper exercise of powers of delegated legislation, 
- remains largely an internal check. Legislatures may prescribe and 
courts attempt to enforce procedural requirements, but their 
effectiveness in practice depends largely upon the administrative 
agency itself. Thus, consultations of interests or hearings can be 
gone through as a matter of form, without any effect upon the 
delegated legislation as actually issued. 
~ There are, however, other safeguards upon the exercise of 
powers of delegated legislation which are external of the administra- 
tive process. These are the checks imposed by the Legislature and 
Judiciary. In this country, parliamentary control over delegated 
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legislation is exercised through the various forms of laying pre- 
scribed in enabling Acts. Through them, the Legislature is enabled, 
at least in theory, to exercise a continuing supervision over adminis- 
trative rules and regulations. The methods of parliamentary 
control which have been developed on this side of the Atlantic have ` 
almost no American counterparts. This is largely due to the 
differing constitutional position of the Legislature in both countries. 
Control of administrative action in America is left more to the 
courts of law, and the Congress is not thought of as being respon- 
sible even for the limited supervision over delegated legislation that 
Parliament exercises. 

Yet this is not to say that the American Legislature should not 
take a more active role in controlling administrative rule making. 
As Dean Landis points out, the English techniques have several 
virtues. ‘For one thing, they bring the legislative into close and 
constant contact with the administrative ’.*° An M.P. who wishes 
to object to some regulation or order can do so directly on the 
floor of the House. The individual Congressman, on the other hand, 
can only place his objections before the administrative agency 
concerned. If the agency refuses to meet the objection, he can seek 
to bring indirect pressure against it; there is no direct machinery 
for congressional annulment of particular regulations analogous to 
the negative resolution technique in this country. 

The English laying procedure has, indeed, not been unknown 
in American practice. One example which readily comes to mind is 
the Reorganisation Act of 1989, which, as its title implies, gave the 
President extensive powers to reorganise the executive branch of 
the Government by executive order. This measure passed only 
_after bitter controversy and with the authority asked for by the 
President substantially cut down. The laying requirement was 
inserted as a check upon the power conferred; Presidential reor- 
ganisation orders were not to be operative for a stated period 
during which they could be nullified by the Congress. This 
provision did, in fact, enable some congressional control to be 
maintained over the power delegated, for the measure was a highly 
contentious one, and the legislative interest was thus sufficiently 
aroused to ensure adequate scrutiny of the orders which were laid. 

This type of direct legislative control is, however, comparatively 
rare in America. Control by Congress over the administrative 
process tends rather to be indirect through the prescription of 
certain requirements to which administrative action must conform. 
_ Although many similar requirements have been prescribed by 
Parliament, the American practice here goes much further. The 
Administrative Procedure Act of 1946 is an attempt by the Congress 
to deal with the field as a whole and to prescribe certain minimum 
standards to which administrative procedure must conform. Most 


39 The Administrative Process, (1938) 77. 
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of the provisions of this Act deal with procedure in administrative 
adjudications, and hence do not concern us at this point. But a 
portion of the Act is devoted to udministrative rule making and is 
relevant in a discussion of safeguards upon delegated legislation. 

The safeguard of antecedent publicity, which we have already 
mentioned,*® is among the requirements imposed by this statute. 
Another requirement along this line is that for deferring the 
effectiveness of all federal administrative regulations having statu- 
tory effect until thirty days after their publication. This is 
intended to assure that delegated legislation does not come into 
effect without the prior knowledge of those affected. ‘ Even the 
least significant statute must be formally introduced as a bill, 
printed, referred to a committee and reported on, often after hear- 
ing, read three times before each House, discussed in committee of 
the whole, and approved by the Executive. ... Administrative 
rule-making is in striking contrast. The first knowledge that those 
affected have of a rule is usually after it has gone into effect. The 
first opportunity they have to challenge it is usually after it is 
enforced against them and they can attack it in the courts ’.*? 

Closely connected with this is the whole problem of adminis- 
trative publicity. The most important thing here, of course, is the 
adequate publication of the delegated legislation itself. For, ‘ it 
would be intolerable if it could be said that obscure clerks in 
Whitehall poured forth streams of departmental legislation which 
nobody had any means of knowing. This would be the method 
attributed to Caligula of writing his law in very small characters and 
~ hanging them up on high pillars “‘ the more effectively to ensnare 
the people ” ’.4? 

A system of publication of delegated legislation has been in 
_ effect in America since 1985. The Federal Register Act of that 
year, whose provisions are largely modelled upon the system of 
publication of Statutory Rules and Orders in this country, provides 
for the publication daily in the Federal Register of all rules, regula- 
tions and orders of ‘ general applicability and legal effect’. At the 
end of each year, these are bound and indexed, and there is, in 
addition, the Code of Federal Regulations, which is a codification 
of these same documents. | 

Under the provisions of the Federal Register Act, it is 
expressly provided that no document required to be published 
under the Act ‘ shall be valid as against any person who has not 
had actual knowledge thereof’ until it has actually been filed for 
publication.*® Some of the relevant enabling Acts, indeed, go even 
further. Thus, section 382 (2) of the Securities Exchange Act of 


40 Supra, pp. 458 ff. 

41 Pound, Administrative Law, (1942) 66. 

42 Mr. (now Sir) Cecil Carr, in Committee on Ministers’ Powers, Minutes of 
Evidence, (1982) 208. 

43 Compare s. 2 (8) of the Statutory Instruments Act, 1946, in this conntry., 
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1984 provides that no person shall be subject to imprisonment 
under the section for the violation of any rule or regulation of 
which he can prove he had no knowledge. And accordingly, wide 
distribution and publicity attends the promulgation of rules and 
regulations of the Securities and Exchange Commission—the 
Commission practice here goes far beyond the requirements of the 
Federal Register Act. The Commission’s policy and practice have 
been described by its General Counsel : ‘ In the field of rule making 
. . . publicity is a vitally important factor, both for the protection 
of the public affected and for the purpose of keeping the govern- 
mental agency in line with democratic principles. . . . On this 
theory the S.E.C. has not been content merely to meet the 
requirements of the Federal Register Act. It has a large duplicating 
unit which produces thousands of copies of releases every week, 
and a service section which keeps up-to-date lists of individuals, 
companies, and law firms who want to be kept on the mailing list 
for various types of releases. Anyone wishing his name to be 
placed on the mailing list need only tell us so, and he will receive 
the classification of releases he wants without charge. To illus- 
trate : If the Commission adopts a new rule affecting trading in 
securities, it issues a release setting out the new rule . . .; it pub- 
lishes the rule in the Federal Register; it sends out copies of the | 
release—6,900 to registered brokers and dealers throughout the 
country, 2,400 to the people on ‘“‘list 4”? (people who have 
requested announcements of rules and interpretations under the 
Exchange Act), 1,200 to a general list of people who request copies 
of all releases, and 600 to the public press ’.** 

Finally, a word about the judicial control of delegated legisla- 
tion. The function of the courts, here, broadly speaking, is to 
ensure that the authority exercised has not been broader than 
the terms of the delegation. The judicial power in this field is 
based upon the doctrine of ultra vires. The .reviewing court is 
concerned not with the rule-making procedure (except where specific 
procedural requirements, such as the consultation of advisory 
committees or the holding of public hearings, are imposed by the 
enabling Act), but only with the question of whether or not the 
administrative sub-legislation was within the power conferred. 

In America, as in this country, the doctrine of ultra vires 
furnishes the basis for judicial review in this field. The case 
usually cited to illustrate this is Morrill v. Jones, where the 
relevant statute provided that ‘ Animals, alive, specially imported 
for breeding purposes, from beyond the seas, shall be admitted 
free (of duty) upon proof thereof satisfactory to the Secretary of 
the Treasury, and under such regulations as he may prescribe ’. 
Among the regulations issued under this section was one which 
required the official concerned, before admitting such animals free, 


44 Quoted in Monograph, Part 18, ‘ Securities and Exchange Commission ’, 107. 
45 106 U.S. 466 (1888). 
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to be ‘ satisfied that the animals are of superior stock, adapted to 
improving the breed in the United States’. This, said the Court, 
was beyond the power of the Secretary. ‘The Secretary of the 
Treasury cannot, by his regulations alter or amend a revenue law. 
All he can do is to regulate the mode of proceeding to carry into 
effect what Congress has enacted. In the present case, we are 
entirely satisfied the regulation acted upon by the Collector was in 
excess of the power of the Secretary. The statute clearly includes 
animals of all classes. The regulation seeks to confine its operation 
to animals of “f superior stock ’’. This is manifestly an attempt 
to put into the body of the statute a limitation which Congress did 
not think it necessary to prescribe. Congress was willing to admit, 
duty free, all animals specially imported for breeding purposes. 
The Secretary thought this privilege should be confined to such 
animals as were adapted to the improvement of breeds already in 
the United States. In our opinion, the object of the Secretary 
could only be accomplished by an amendment of the law. That 
is not the office of a treasury regulation °. 

The doctrine of ultra vires as applied to the validity of 
American delegated legislation is, however, broader than it is in 
this country. Not only must the regulation in question be intra 
vires the enabling Act, but both the Act and the regulation must 
be intra vires the Constitution. The courts must therefore first 
determine the constitutionality of the enabling Act; only after that 
has been decided can the question of the vires ofthe regulation be 
gone into.’ In determining the latter question; moreover, the 
American courts can invalidate administrative rules and regulations 
not only because they are ultra vires the enabling Act in the strict 
sense, but also because they are unreasonable. This is to be com- 
pared with the authority of the courts in this country over the 
sub-legislation of local authorities; ‘ unlike other delegated legis- 
lation by-laws made by subordinate bodies may be declared invalid 
not only because they are ultra vires, but also because they are 
unreasonable ’.*¢ 

Under the American doctrine, it is for the courts to say whether 
or not there is a rational relationship between particular delegated 
legislation and the governing statute; ‘rules and regulations must 
be reasonably appropriate and calculated to carry out the legis- 
lative purpose, and must be entirely within the power conferred ’.*” 
As stated by Mr. Justice Sutherland, ‘ The power of an administra- 
tive officer or board to administer a federal statute and to prescribe’ 
` rules and regulations to that end is not the power to make law—for 
no such power can be delegated by Congress—but thé power to 
adopt regulations to carry into effect the will of Congress as 
expressed by the statute. A regulation which does not do this, but 


48 Wade and Phillips, Constitutional Law (8rd ed., 1946), 277. The judicial 
power here is limited by the doctrine of Kruse v. Johnson, [1898] 2 Q.B. 91. 
47 Wallace v. Feehan, 206 Ind. 522 (1934). 
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operates to create a rule out of harmony with the statute, is a mere 
nullity. And not only must a regulation, in order to be valid,. be 
consistent with the statute, it must be reasonable ’.*8 

Judicial review of the reasonableness of delegated legislation 
confers upon the reviewing court a much wider discretion and power, 
of scrutiny than review limited to the question of vires. Thus, 
the court may have to go thoroughly into the factual background 
as well as the legal issues arising out of the exercise of the rule- 
making power. It is often only through an understanding of such 
background that the court can determine whether or not there 
is a reasonable relation between a challenged regulation and the 
relevant enabling Act. Thus, ‘the relation between safety of 
operation and a regulation requiring power reverse gears on loco- 
motives is obscure until it is revealed that a reverse gear serves 
not only to back the locomotive but also to check it when the train 
is going forward and that it acts in certain ways under certain 
conditions. Similarly, the relation between a required statement 
on the label of a food and the statutory evil of misbranding becomes 
clear only when it is learned what consumers in fact understand 
from a label which omits the statement ’.** The reviewing court 
in such cases must examine into the facts in order to determine 
the reasonableness of a challenged regulation. 

Yet it must not be thought that the American courts in making 
such determinations have thought it necessary to retrace the entire 
investigation and reasoning by which an administrative regulation 
was arrived at, and then to decide the issue of reasonableness in 
the abstract as a question to be determined de novo upon the 
independent judgment of the reviewing court. All that the court 
seeks is a judgment upon the rational relation of the regulation 
to the governing statute, and it gives much weight to the informed 
administrative judgment underlying such regulation. The test of 
reasonableness thus becomes one of arbitrariness—only where the 
challenged regulation is clearly arbitrary will the court refuse to 
uphold it. And a regulation is not unreasonable merely because 
the reviewing court thinks that it should not-have been made. 

The judicial attitude here is shown in an opinion by Mr. Justice 
Brandeis in a case dealing with the validity of certain standards 
for containers of horticultural products promulgated by a state 
administrative agency. ‘ Different types of commodities require 
different types of containers; and as to each commodity there may 
be reasonable difference of opinion as to the type best adapted to 
the protection of the public. ‘Whether it was necessary in Oregon 
to provide a standard container for raspberries and strawberries ; 
‘and, if so, whether that adopted should have been made mandatory, 


48 Manhattan General Equipment Co. v. Commissioner, 297 U.S. 129 (1936). 
Compare the language of Scott, L.J., in Sparks v. Edward Ash, Ltd., [1943] 
K.B. 223. 

49 Report of the Attorney-General’s Committee, 116. 
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_involve questions of fact and. policy, the determination of which 
rests in the legislative branch of the state government. The 
` determination may be made, if the constitution of the State permits, 
by a subordinate administrative body. With the wisdom of such 
a regulation we have, of course, no concern. We may inquire only 
whether it is arbitrary or capricious. That the requirement is not 
arbitrary or capricious seems clear. That the type of container 
prescribed by Oregon is an appropriate means for attaining 
appropriate ends cannot be doubted ’.°° 


BERNARD SCHWARTZ. 


z7- 50 Pacific States Box and Basket Co. v. White, 296 U.S. 176 (1935). 


STATUTES 


THE FINANCE ACT, 1948 


Tue idea behind a general ‘Capital Levy’ upon an individual’s 
assets has always been that the proceeds of the levy would so 
diminish governmental indebtedness that the consequential saving 
in interest on the National Debt would enable the rates of taxation 
to be considerably reduced and thus free money for productive 
enterprise, so particularly essential in the present critical state 
of our national economy. The late Lord Stamp showed up the 
fallacy of this idea in his Current Problems of Finance and 
Government (1928), where he estimated that, with the then rates 
of taxation and interest on public loans, a capital levy producing 
£8,000,000,000 would save £142,000,000 per annum on the 
National Debt against which, however, would have to be offset 
a loss of £70,000,000 per annum in income tax and supertax and 
£28,000,000° per annum in the yield of the death duties, then 
leaving a maximum net saving of some £50,000,000 per annum. 
Since then the rate of interest payable by the State on its major 
loans has fallen from five per cent. to three per cent. while taxation, 
in the highest income brackets, has risen from an aggregate of 
11/- in the £ to 19/6 in the £, so that, at the present time, the 
probable net annual saving resultant from a capital levy of similar 
magnitude would be only a few million pounds per annum. When 
the almost insuperable administrative difficulties in assessing and 
levying such a tax are taken into account, it seems clear beyond, 
peradventure that a capital levy of the normal type would result 
in a positive loss to the State, if measured in terms of annual 
saving of interest and loss of revenue. 

The Finance Act, 1948, is particularly noteworthy for the 
‘ Special Contribution ° (Part V) which represents Sir Stafford Cripps’ 
ingenious, and not unsuccessful, attempt to devise a form of 
capital levy—‘ once and for all ’—which would not be open to 
the insuperable practical objections that put such a tax beyond 
the realm of practical politics after the first World War. Broadly 
speaking, the Special Contribution is charged upon all individuals 
liable to surtax for the year 1947-8—i.e., whose total income from 
all sources exceeded £2,000—in respect of the excess over £250 
of their ‘investment income’ for that year; the contribution is 
thus not leviable upon an individual’s assets but only upon the 
fruit thereof and should normally be able to be paid out of income 
save in the case of those liable at the higher rates of surtax. The 
rates of contribution vary from 2/- in the £ for the first £250 of 
the excess of investment income over £250, to 10/- in the £ for 
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any excéss of such income beyond £4,750; individuals not 
‘domiciled in this country are only chargeable to the contribution 
- if they have been ‘ ordinarily resident’ here throughout the ten 
years ending on April 5, 1948, while the contribution is not assess- 
able at all in respect of any person who was not alive on that 
date. The contribution is to be assessed and charged by the 
Special Commissioners and is payable on January 1, 1949, interest 
at two per cent. per annum being allowed if paid before that 
date while interest at the same rate, but without deduction of tax, 
is exigible if the tax is not paid by the due date; the provisions 
of the Income Tax Acts relating to appeals and to ‘ cases stated ’ 
for the opinion of the High Court are made applicable. 

The sections of Part V of the Act, relating to the Special 
Contribution, are often very involved so that only the more 
important require noting here. The expression ‘ investment income ’ 
covers all income other than ‘earned income’ (section 49), but 
does not include income from property owned and occupied by 
the contributor for the purposes of his trade, terminable annuities, 
retirement benefits nor income chargeable under Schedule B 
‘(section 50), i.e., income from the occupation of land other than 
market gardens or farms over £100 annual value; income from a 
trust payable out of trust capital is similarly excluded (section 58), 
though such income is still includable in computing the contributor’s 
total income from all sources, cf. Trustees of John Morant Settle- 
ment v. I.R.C., [1948] 1 All E.R. 782, and Rule 21, All Schedules 
Rules, Income Tax Act, 1918. In arriving at the aggregate 
‘investment income’ the same deductions for interest and other 
annual payments are permitted as are allowed for surtax purposes, 
but no deduction may be made for (maintenance) payments under 
an order of the court nor in pursuance of a disposition other than 
for full money’s worth (section 52). Where chargeable ‘ invest- 
ment income’ arises under a trust, other than a ‘foreign ° trust, 
the contributor can recover a rateable proportion of the contribution 
he has borne from the trustees, who can be required to pay this 
proportion direct if the contributor so requests the Special Commis- 
sioners or the contribution is more than a month in arrear 
(section 56); in such cases the ‘trustees are termed ‘ indirect con- 
tributors.’; the trustees are given power to raise capital moneys to 
pay the contribution recoverable from them while the estate duty 
law relating to the cessor of a life interest is made applicable as 
regards the interests inter se of the beneficiaries of a trust which 
has so become liable (section 57). The other provisions in Part V 
are highly technical, but it may be noted .that recovery may be 
made from a wife in respect of the portion of the contribution due 
to the aggregation of her investment income with that of her 
husband who is, as for income tax, made initially chargeable for 

, both spouses (section 58). To meet the hardship that might arise 
in the case of director-controlled private companies where the 
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working directors obtain their remuneration partly as salary and 
partly as dividends, it is provided that dividends on the share 
capital of such companies shall not rank as ‘investment income } 
except in so far as, together with the director’s remuneration, they 
exceed a certain ‘standard’, normally £2,000 per director 
(Schedule X). 

It is not proposed to consider the remaining Parts of the 
Finance Act in detail as this would be out of place in the pages of 
this Review, but the more interesting and important sections are 
briefly noted in the following paragraphs. 

The apparently insatiable appetite of the public for ‘smokes 
and drinks’, despite a threefold increase in their price since 1939, 
enabled the Chancellor still further to increase the already unprece- 
dently high duties on tobacco, beer and spirits (sections 1-4) while, 
in Part II of the Act, considerable variations were made in the 
rates of the Purchase Tax so as to fit in with the disinflationary 
aim of the Budget; stage plays and rural entertainments were 
relieved in whole, or in part, from the entertainments tax (sections 
16-17) while the position of the dog-racing bookmaker was equated 
to that of the totalisators by the imposition upon him of a special 
graduated license duty (section 15). 

In the realm of the income tax the wind was tempered to that 
oft-times shorn lamb—the middle class taxpayer—by the ceiling 
for the earned income relief being raised from £1,500 to £2,000, 
thereby covering the great bulk of the professional classes; at 
the same time the rate of relief was raised from one-sixth to the 
pre-war level of one-fifth while the amount of taxable income 
chargeable at two-thirds of the standard rate was increased from 
£75 to £200, so that a married man has to earn over £10 per week 
‘before he becomes chargeable upon any part of his earnings at the 
full standard rate of 9/— in the £. The Finance Acts of 1941 (sec- 
tions 10-11) and 1942 (section 28) had seen the bulk of the farming 
` community made chargeable under Schedule D upon their actual 
trading profits like any other trader, but these provisions had 
applied only to market garden land and to farms of over £100 annual 
value. The smaller farms were left chargeable upon a ‘ notional’ 
profit—thrice the annual value—under Schedule B with the result 
that the large profits made, for example, from smallholdings where 
the rotation system was used for flowers, fruits and vegetables 
escaped taxation (cf. Bomford v. Osborne, [1942] A.C. 14), while 
occupiers of land which was not considered to be used mainly for 
the purposes of husbandry, e.g., silver fox farming (I.R.C. v. 
Melross (1985), 19 Tax Cas. 607) practically escaped taxation as 
they were charged to tax on a mere one-third of the annual value 
of the land. In order to bring such profits fully within the ambit 
of the income tax, section 81 of the Act provides that all farming 
shall be regarded as a trade chargeable under Schedule D and that 
the occupation for any other purpose of land ‘managed on a 
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commercial basis and with a view to the realisation of profits” 
is to be similarly treated as the carrying on of a trade. 

Part IV of the Act—Income Tax (Expenses Allowances, etc.)— 
is aimed at the well-known ‘ expenses ramp °’ whereby employees are 
paid extravagantly high ‘expenses allowances’ which do not 
attract liability to tax under Schedule E although the concern 
paying them can claim such expenses as a deduction in computing 
its liability under Schedule D; in effect this is a means of paying 
remuneration ‘ free of tax’ in the true sense of that term. The 
effect of Part IV is to make any sum paid in respect of expenses 
by a body corporate to its directors or senior employees a 
* perquisite ’ of the recipient chargeable upon him under Rule 1 of 
Schedule E. The charge covers both the direct payment of expenses 
- by the company and also any sums put by it at the disposal of the 
director, etc., and paid away by him. The expenses include pay- 
ments on behalf of the director in respect of ‘living or other 
accommodation, of entertainment, of domestic or other services or 
of other benefits or facilities of whatsoever nature ’ (section 39 (1) ), 
while the term ‘ director’, in effect, includes his spouse, family, 
servants, dependants or guests (section 45 (2)). A claim in 
respect of these expenses can be made by the director under the 
.existing Rule 9 of Schedule E but the ‘salary’ element in these 
_ extravagantly high ‘expenses allowances’ will become chargeable 
to tax by reason of the very stringent wording of that rule— money 
expended wholly exclusively and necessarily in performing the 
duties of the office, etc.’ as even more restrictively applied by the 
courts, cf. Ricketts v. Colquhoun, [1926] A.C. 1; an abortive 
attempt by the Opposition during the Committee stage of the Bill 
to assimilate Rule 9, Schedule E, to Rule 8 (a), Cases 1 and 2, 
Schedule D, by deleting the word ‘ necessarily °’, is worthy of note. 
To save unnecessary complications both to the Revenue and the 
employer, power is given by section 42 to H.M. Inspector of Taxes 
to waive the operation of Part IV where he is satisfied that no 

additional tax would be payable if it were applied. 


A. FARNSWORTH. 


REPORTS OF COMMITTEES 


COMMITTEE ON COUNTY COURT PROCEDURE : FIRST INTERIM REPORT 
(CMD. 7468 / 48) 


Tue first report of this Committee is directed to one of the main 
criticisms of all English courts—the extent to which litigants and 
their advisers and witnesses are kept waiting at the court for their 
cases to be heard. In many ways county court procedure is in 
advance of that of the High Court since in the majority of cases 
a definite date is fixed for the hearing when the summons is issued, 
but unhappily, it may prove necessary to wait the greater part of 
the day before the case is reached and in some cases it may not 
be reached at all or may be part heard at the end of the day. In 
such cases it will almost certainly not be possible to commence or 
continue the hearing next day and it will have to stand adjourned 
possibly for some considerable time. 

The Committee consider that the risk of adjournments for want 
of time cannot be entirely eliminated, but they make a number of 
valuable suggestions designed to reduce the adjournments to the 
minimum. In the main these suggestions are based on the practice 
already adopted in the best-run county courts; the principal addi- 
tional recommendations are for increased liaison between litigants 
and practitioners and the courts, and for a review of the list during 
the week before the hearing day. 

It may also be noted here that as a result of the evidence given 
before the corresponding Evershed Committee on Supreme Court 
Procedure the experimental introduction of the practice of fixing 
days on county court lines is next term to be introduced in witness 
actions in the Chancery Division (Practice Direction, July 7, 1948). 
All practitioners will wish this experiment well; if successful and 
extended throughout the High Court, it may remove one of the 
worst blots on our legal system. As the County Court Committee 
point out, the problem in the High Court is to some extent easier 
of solution since it may there be possible to switch cases from one 
judge to another if the latter’s. list has collapsed. In any event, 
no great harm is done if a judge occasionally finds himself with 
time on his hands, provided that this does not become so general 
as to result in increased delays all round, and there are other ways 
of avoiding this—shortening the Long Vacation being perhaps the 
most obvious. 


Note. 


The summary of recent periodical literature will be held over 
until the next number of the Review. 
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NOTES OF CASES 


MATRIMONIAL CAUSES 


Grimes v. Grimes, [1948] 2 All E.R. 147. 
White v.-White, [1948] 2 All E.R, 151. 


‘Ir is hazardous to attempt to prophesy the future trend of decisions 
in matrimonial cases. In a letter published at p. 70 of this Review 
Mr. Latey courageously denied the existence of the distinction 
between void and voidable marriages, only to be contradicted by 
, the Court of Appeal in de Reneville v. de Reneville, [1948] P. 100, 
before his letter had even appeared in print. In an article at 
p. 176, above, the present writer ventured on what appeared to be 
the comparatively safe statement that, in the light of Baster v. 
Baxter, [1948] A.C. 274, there would be little chance of arguing 
successfully that the practice of coitus interruptus prevents con- 
summation of the marriage. No sooner had this opinion been 
expressed than the contrary view was taken by Finnemore, J., in 
Grimes v. Grimes. This, however, was an undefended case and the 
next day Willmer, J., in the defended case of White v. White 
refused to follow it and not only refused to grant a decree of 
nullity, but also adopted the writer’s view that a wilful refusal of 
intercourse might be cruelty and granted a decree of divorce on this 
. ground. : 


The latter decision seems clearly to be preferred on both points 
but obviously they will have to go higher. 


Squire v. Squire, [1948] 2 AN E.R. 51. 


The decision of the judge of first instance in this case ([1947] 
2 All E.R. 529) was severely criticised by Mr. Samson at p. 88 
above, and happily his opinion has now been adopted by the Court 
of Appeal. The facts and arguments on the important point raised 
are fully canvassed in the previous note and _it is sufficient to say 
that the court has now rejected the view that malicious intent is 
an essential element of cruelty, and that the general principle 
applies that a person is presumed to intend the natural and 
probable consequences of his acts and may, therefore, be legally 
guilty of cruelty notwithstanding that his conduct was the con- 
sequence of illness and not of mere spite, 


Kara v. Kara, [1948] 2 All E.R. 16. 


The main question for decision in this case was the effect of section 
6 (2) of the Matrimonial Causes Act, 1987, which provides that 
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on a petition for divorce the court may treat a separation or main- 
tenance order ‘as sufficient proof of the adultery, desertion, or 
other ground on which it was granted, but . . . shall not pronounce 
a decree of divorce without receiving evidence from the petitioner °. 
The decision in Harriman v. Harriman, [1909] P. 123, makes it 
clear that the magistrates’ decision does not create an estoppel but 
it was argued that the effect of s. 6 (2) was to compel the court to 
follow their decision on the main issue and to limit the need for the 
petitioner’s evidence to disproving the absolute and discretionary 
bars. The Court of Appeal rejected this argument and held that the 
petitioner must give evidence on the main issue also and that unless 
satisfied on this a decree must be refused, notwithstanding the’ 
finding of the magistrates. The contrary decision would have been 
to substitute ‘ must accept as conclusive proof’ for ‘ may accept as 
sufficient proof ’. 


Fearn v. Fearn, [1948] 1 All E.R. 459. 
Wilmot v. Wilmot, [1948] 2 All E.R. 128. 


These two interesting decisions on condonation illustrate that it 
involves something more than forgiveness. In the first case the 
husband, while serving overseas, learnt of his wife’s adultery and 
wrote forgiving her. Later further information reached him and - 
he then stopped her Army allowances and brought divorce pro- 
ceedings. The Court of Appeal, overruling the trial judge, held 
that there had been no condonation. The essential element of 
condonation was not the conditional forgiveness or waiver of the 
offence, but either a restoration of the erring wife to her former 
position or other conduct calculated seriously to prejudice her 
position. Here there had been neither; the wife had not been 
removed from her position and therefore there could be no question 
of her being restored to it, nor had she been prejudiced in any 
way. There was really nothing more than words of forgiveness - 
which alone can never. constitute condonation. 

This decision was distinguished in Wilmot v. Wilmot. There 
the parties had been estranged for many years, and although they 
continued to live together they rarely spoke and had no marital 
intercourse. Eventually the wife confessed to adultery, but for a 
further six months they continued to live as before. Then the 
husband left and commenced divorce proceedings. To the wife’s 
plea of condonation, he naturally relied strongly on the dictum in 
Fearn v. Fearn, that condonation involved re-instatement and that 
re-instatement could only take place after displacement. He argued 
that the wife had never been displaced from the position which 
she previously held and consequently had not and could not have 
been restored to it. Willmer, J., rejected this argument which, 
as he pointed out, would have had the startling effect of making 
a delayed forgiveness and restoration condonation but not an 
immediate forgiveness and continuation of the existing cohabitation. 


i 


Ocr: 1948 . F NOTES OF CASES 473 


He said (at p. 125): ‘The displacement . . . may be merely a 
notional displacement, and it may be immediately made geod by 
condonation or re-instatement on the part of the husband ’. 
It is submitted that this doctrine of notional displacement is 
_unfortunate and unnecessary, and that the distinction between this 
case and Fearn v. Fearn is that in the latter ‘the injured husband 
had no opportunity of displacing the guilty wife from her former 
position, whereas in the present case he had and failed to exercise 
it. In other words, to constitute condonation there must either be 
a displacement followed by a re-instatement, or a continuation of 
an existing state of cohabitation in circumstances showing a clear 
election not to displace it as a result of the adultery. Where there 
has been no cohabitation before the discovery of the adultery, it 
. seems that there cannot be condonation until cohabitation com- 
mences or the innocent party does some other act unequivocally ` 
waiving the offence and calculated seriously to prejudice the other’s 
position. In Wilmot v. Wilmot it was argued that the parties were 
not cohabiting, but it seems clear that for legal purposes they were, 
‘and so the judge undoubtedly thought although he stated that it 
was unnecessary to decide the point. It is suggested that in reality 
a decision on this point was necessary. If the parties were not 
cohabiting, then the case seems to have been on all fours with 
- Fearn v. Fearn, and on the authority of that case it is difficult to 
see how a continuation of that state of non-cohabitation, even 
though coupled with words of forgiveness, could be condonation. 
The only logical basis for the decision on this part of the case seems 
to be that the husband allowed a state of cohabitation to continue 
after he had had an opportunity of deciding whether to break it. 
The other argument raised by the husband in Wilmot v. Wilmot 
was the ingenious one that just as it takes two to make a quarrel 
so it takes two to make a condonation. It was urged that although 
the husband desired a reconciliation, the wife always refused and 
thus rejected the offered condonation. It is hardly surprising that 
the learned judge rejected this argument also. Condonation, unlike 
collusion, is not founded on agreement between the parties but on 
the conduct of the innocent party; it is a unilateral waiver not a 
bilateral contract, and the absence of consent of the guilty party to 
the waiver is irrelevant. ` 


Evans v. Evans, [1947] 2 All E.R. 656. 
Thomas v. Thomas, [1948] 2 All E.R. 98. 


These two cases complement each other and the former illustrates 
the extent to which changing social conditions may make nonsense 
of what was originally a sound legal rule. It also illustrates how 
the courts’ methods of construing statute law may aggravate the 
position. 

Prior to the Summary Jurisdiction (Separation and Mainten- 
ance) Act, 1925, it was a condition precedent to an application by 
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a married woman for a separation or maintenance order that she 
should have ceased to live with her husband. This caused hardship 
since she might not be in a position to leave until provision had ` 
been made for her maintenance. Hence section 1 (1) enables her, 
notwithstanding that she has not yet left him, to apply for an 
order, but subsection (4) provides that it shall not be enforceable 
€ while she resides with her husband °’ and shall cease to have effect 
if she continues to reside with him for three months. In 1925 this 
provision doubtless worked fairly. There was no serious housing 
shortage, and the maintenance which she could be awarded might 
well have enabled her to pay for separate accommodation. Today 
the situation is very different. Accommodation, except perhaps in 
hotels, is unobtainable and one cannot live in an hotel on £2 per 
week. What, in these circumstances is the wife to do? She may 
have grounds for a separation order, but this does not, as many ` 
laymen think, enable her to turn her husband out of the home 
if-it is in his name—maybe it would be fairer if it did. True, she 
is not precluded from obtaining an order, although they continue 
to live together, but the order will be of no use to her until they 
part. She therefore has to go, or grin and bear it, and it may 
be impossible for her to find anywhere to go. The result is that 
the primary question today when advising poor persons is not (as 
it should be): Who is at fault? but: Who owns the matrimonial 
home? Only if one’s applicant is in that fortunate position, may 
it be practical to advise resort to the police courts. 

To some extent the effect of modern housing conditions has been 
recognised by the courts which have held in a number of divorce 
cases (€.g., Wanbon v. Wanbon, [1946] 1 All E.R. 866; Angel v. 
Angel, [1946] 1 All E.R. 635) that a state of desertion may exist not- 
withstanding that the parties are living under the same roof. In Evans 
v. Evans, it was argued that the same rule should apply under 
section 1 (4), and that, as the parties were living in separate parts 
of the house and performing no services to each other (so that 
there was no cohabitation within the meaning of the cases on 
desertion), the wife was not ‘ residing with’ her husband and could 
enforce a maintenance order against him. The Divisional Court 
(by a majority) held otherwise. They considered that residing was 
not the same as cohabiting and that although the wife was not 
cohabiting with the husband, she was nevertheless residing with 
him and therefore could not enforce the order. The grave hard- 
ship was admitted, and one might have thought that the court 
would not have come to such a socially undesirable decision unless 
constrained to do so by clear authority or the unambiguous words 
of the statute. In fact, however, the decision seems to have been 
based solely on a comparison with the wording of section 2 (2) of 
the Act. This provides that: ‘Where a married woman... 
resumes cohabitation with her husband after living apart from him 
. . . the order shall cease to have effect on the resumption of such 
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cohabitation °. The court argued that the Legislature was deliber- 

ately drawing a distinction between cohabitation on the one hand 

and residing with or living with on the other and that what was 
relevant for the purposes of section 1 (4) was residence which meant 
something different from cohabitation. 

Arguments based on an assumption of logical precision of 
draftsmanship are notoriously unreliable and have frequently been 
so described by the courts; as Blackburn, J., pointed out in Hadley 
v. Perks, L.R. 1 Q.B. 444, at p. 457, sometimes the purpose of 
varying the language seems merely to have been ‘to improve the 
graces of style and to avoid using the same words over and over 
, again’. It is submitted that there is strong internal evidence that 

this is such an example. In section 2 (2) the draftsman seems to 
be assuming that cohabitation is the opposite state to living or 
residing apart and that cohabiting is synonymous with living or 

. residing with; he merely varied the language to improve the graces 
of style. Moreover, to adopt the court’s construction appears to be 

` to attribute an excessive decree of inanity to the Legislature. We 
are asked to assume that the Legislature decided as a matter of 

‘policy that an order should not be enforceable while the parties 
continued to reside together even although not cohabiting. Having 
so decided, would any sane man then decide that the order, having 

- become enforceable, should continue enforceable notwithstanding 
that they were living together again provided that they were not 
actually cohabiting? Yet this is the effect of the court’s decision, 
as is clearly shown by the later case of Thomas v. Thomas, where 
the parties were residing together after parting but not actually 
cohabiting and the court held that the order continued in force. 

What makes the position even more absurd is that the court in 

`| Evans v. Evans would apparently have come to an opposite con- 
clusion had the parties been living in the house of a third party 

(see Watson v. Tuckweill, unreported, but discussed in the Evans 

` Case at p. 657). It is hard to understand why residence should 
depend on the legal ownership of the house, but the court seem to 

.have been impressed with the argument that had Watson v. 
Tuckwell been decided otherwise, it might have followed that the 

' parties would have to be treated as residing together if they 
,happened to be occupying separate rooms in the same hotel. This, 

_ however, appears to be a non sequitur because in the hotel example 
they would not be sharing a dwelling-house at all, whereas in 
Watson v. Tuckwell they apparently were. 

. The dissenting judge (Croom-Johnson, J.) apparently concurred 
in the majority’s construction of the statute, but would have 
refused to interfere with the magistrates’ decision on the ground that 
whether the parties were residing with each other was a pure 
question of fact. The majority, on the other hand, thought that 
it was not a question of fact at all, but ‘one of pure legal con- 
struction’ (per Humphreys, J., at p. 658). The case is therefore 
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another example of the inconsistent attitude of the courts in 
deciding what are questions of fact and what questions of law. For 
income tax purposes it is firmly established that residence is a pure 
question of fact and not of legal construction (see I.R.C. v. 
Lysaght, [1928] A.C. 284, and Farnsworth, ‘ Fact’ or ‘ Law’ in 
Income Taz Cases, 63 L.Q.R. 155). It is true that the House of 
Lords in the Lysaght Case stated that the position might be 
different in other branches of the law where residence was used in a 
special or technical sense, but in the case under discussion the 
court expressly denied that resides with was used in any special 
sense, and, as in the income tax cases, declared that it had to be 
given ‘its ordinary meaning °’. 

It is therefore submitted that the decision in Evans v. Evans 
is both socially and legally indefensible. In Thomas v. Thomas 
the Divisional Court very justly praised the magistrates for the skill 
with which they had picked their way through this maze of legal 
subtleties. One wonders whether the lay magistrates would have 
reciprocated the Law’s expressions of esteem or whether they would 
not rather have shared the opinion of Mr. Bumble. 

L. C. B. G.- 


£ UNFIT FOR HUMAN HABITATION °’ 


Some of the most important remedial provisions of the Housing 
Acts are contingent upon a finding that a house is “in any respect 
unfit (or not reasonably fit) for human habitation’. The meaning 
of this phrase has been judicially considered in a long line of cases 
(see J. Unger in (1942) 5 Mod.L.Rev. 266-71), which show a 
gradual progression from a narrow interpretation to a more liberal 
outlook by the courts. The present state of the law is thought 
to be represented by Atkin, L.J.’s dictum in Morgan v. Liverpool 
Corporation, [1927] 2 K.B. 131, 145: ‘If the,state of repair of 
a house is such that by ordinary user damage may naturally be 
caused to the occupier, either in respect of personal injury fo life 
or limb or injury to health, then the house is not in all respects 
reasonably fit for human habitation’. Thus, in Summers v. 
Salford Corporation, [1943] A.C. 283, the House of Lords held that 
a broken sash-cord rendered a working-class house unfit for human 
habitation, since it prevented the opening of the only window in 
one of the two bedrooms. Possibly encouraged by this trend of 
interpretation, the local authority in Daly v. Elstree R.D.C., 
[1948] 2 All E.R. 18, contended that a cottage was unfit for 
human habitation because its hot-water system was out of order. 
It is hardly surprising that the Court of Appeal refused to accept 
such an argument, particularly as the cottage had running water 
and a gas cooker on which water could be heated. The local 
authority relied on section 188 (4) of the Housing Act, 1986, which 
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provides that in determining whether a house is fit for human 
habitation, ‘ regard shall be had to the extent, if any, to which by 
reason of disrepair. or sanitary defects the house falls short of .. . 
the general standard of housing accommodation for working classes 
in the district’. Here three-quarters of the working-class houses in 
the district had hot-water systems. But, as Asquith, L.J., pointed 
out, the courts were not bound to have eaclusive regard to the 
general local standard; nor did it follow that because a house fell 
below that standard it was therefore unfit for human habitation. 
This case is of interest in that it illustrates the limitations of 
the judicial function. Social legislation demands a creative inter- 
pretation, but it is not for the courts to evolve standards which 
were not within the contemplation of the legislature and which 
are incompatible with the present-day meaning of the words used 
-~ in the Act. 
S. A. DE SMITH. 


f EQUITY WILL NOT ALLOW A STATUTE TO BE USED TO 
FURTHER A FRAUD’ 


Tue decision of the Court of Appeal in Bannister v. Bannister, 
_ [1948] 2 All E.R. 188, raises in a neat form the well-known maxim, 
‘Equity will not allow a Statute to be used to further a fraud’. 
_ A widow sold a pair of cottages worth upwards of £400 to the 
plaintiff for £250, and the latter orally agreed to allow the widow 
to live in one of the cottages during her life. For a few years 
after the conveyance which was absolute in its terms and made 
no mention of the oral agreement, the widow occupied part of 
one cottage. There was no evidence that the plaintiff had acted 
fraudulently, however. But eventually he sued to recover posses- 
sion of the cottage, relying on the conveyance to prove an absolute 
title; whence arose this appeal. For at law the widow’s interest, 
_ not being protected by writing, has the force and effect of an 
interest at will only (Law of Property Act, 1925, ss. 53, 54). But 
_here Equity steps in and enforces the oral undertaking, since it 
was given for value and it would be fraudulent of the grantor not 
- to honour it. So the widow has a life interest, and the cottage 
becomes Settled Land. Nothing new is brought up in this case, 
‘ but it is worth noting that the fraud which must be present before 
Equity will ‘overrule’ the Statute need not have consisted of a 
fraudulent intent at the time of creating the interest in dispute. 
The fraud arises as soon as the absolute character of the convey- 
ance is set up for the purpose of defeating the beneficial interest. 
` This case is on all fours with Booth v. Turle (1878), L.R. 16 Eq. 
182, which was approved in Rochefoucald v. Boustead, [1897] 
1 Ch. 196. No doubt it will displace the latter as the text-book 
writer’s favourite illustration of the maxim. 
D. C. Porrer. 
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CAN THE DOCTRINE OF FRUSTRATION APPLY TO LEASES? 


Decisions of the Court of Appeal form binding precedents, even 
‘where an appeal from the decision went to the House of Lords 
and their lordships, while dismissing the appeal on different 
‘grounds, expressly disapproved the reasons given by the lower 
court. This unsatisfactory principle is apparently the ratio 
decidendi in the judgment of Tucker, L.J., in the recent case of 
Denman v. Brise, [1948] 2 All E.R. 141. The argument of 
counsel had been that a certain lease had been terminated by 
frustration. Now it will be remembered that there is some disagree- 
ment as to the application of the doctrine of frustration to leases, 
and that it has never been expressly decided whether the doctrine 
is capable of being invoked in case of a lease or not, except in 
the case of Leighton’s Investment Trust, Ltd. v. Cricklewood 
Property and Investment Trust, Ltd., [1948] K.B. 498; [1945] 
A.C, 221. The Court of Appeal in the present case in 1948 con- 
sider themselves bound by the decision of the Court of Appeal in 
that case in 1943. In that decision MacKinnon, L.J., said : 
‘The doctrine of frustration . . . has been applied to a 
variety of contracts; but it has never been applied to a demise 
of real property. Indeed there is clear authority that it cannot.’ 
This is the statement of the law which the present Court of 
Appeal consider binding. But the fact is, when that case went 
to the House of Lords on appeal, only Lords Goddard and Russell 
of Killowen supported this view; while Lords Simon, Wright and 
` Porter based their judgments on. somewhat different grounds. 
Lord Simon indeed went so far as to review the authorities, and 
pointed out that the remarks of judges on the point have been 
purely obiter. In these circumstances it seems to be incongruous 
that the earlier decision of the Court of Appeal should be entitled 
to be treated as binding. Nevertheless in the present case that 
decision has been followed for this reason. It is a little difficult 
to see why the doctrine of frustration should never apply to leases. 
If I sell you a thousand gallons of oil, but the oil is requisitioned 
before delivery, the doctrine of frustration operates to terminate ' 
liability; why should it not also operate, where I: demise an oil- 
well containing a thousand gallons, and the well is requisitioned ? 
If I demise my theatre to you for five years, but it is destroyed 
at the end of one year, why should not the doctrine of frustration. 
apply as much as if I only grant you a licence to use my theatre 
for five years? The facts in the present case were as follows: a 
monthly tenant quit a house when it was bombed in 1940, but 
never gave or received notice to terminate the lease. Now that 
the house has been rebuilt, the tenant claims possession under the 
lease. Both of the landlord’s defences have been rejected by the — 
Court of Appeal; the first defence rested in frustration, as we 
have seen; the second was that the tenant had, by losing all. 
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interest in the bombed ruins between 1940 and 1948, abandoned 
or surrendered the lease. On this second point the judgment is 
not very helpful, for while ruling that there is no evidence of 
. surrender by the tenant, it does not inform us either what would 
“‘amount to an implied surrender, or how the tenant behaved 
toward the landlord during the bombed period; whether, for 
instance, rent was paid. 
D. C. POTTER. 


CONFISCATORY LEGISLATION AND SHARE CERTIFICATES 


Kahler v. Midland Bank, Ltd., [1948] 1 All E.R. 811, is a decision 
of the Court of Appeal which will cause no little surprise. The 
. plaintiff was the undisputed owner of certain share certificates 
“endorsed in blank which were held by the defendants in a dossier 
for a Czechoslovak Bank described as the Bohemian Bank with 
whom the plaintiff had an account; neither the defendants nor the 
Bohemian Bank claimed any right, title or interest in the shares. 
By his writ issued in July, 1939, the plaintiff, who had by that time 
left Czechoslovakia, claimed from the defendants delivery up of 
the shares. He relied on an alleged direct contractual relationship 
between himself and the defendants, but this point, which, on the 
facts as reported, obviously was a bad one, is of no general interest. 
The remarkable aspect of the case is that the plaintiff failed with 
his claim in rem on the ground that Czech currency regulations 
precluded the release of the securities to him. If the case had been 
decided (as it must be deemed to have been) at the date of the 
`- issue of the writ, Hitler would not only have received a handsome 
addition to his resources of foreign exchange, but would also 
unexpectedly have been supplied with an effective weapon in 
innumerable similar cases which at that time were pending in the 
English courts and which no defendant allowed to proceed to trial, 
because they were thought to be indefensible. 

According to Evershed, L.J., who delivered the leading 
judgment, the plaintiff was required to prove ‘ not merely that he 
is absolutely entitled beneficially to the shares, but also that he is 
, entitled to possession of the certificates. Put another way, the 
plaintiff must . . . show, if the consent of the Bohemian Bank is 
necessary to his possession of the certificates (as it is, since the 
defendants hold them for the account of that bank), either that the 
Bohemian Bank is bound to give such consent or that the absence of 
such consent may, on the facts of the case, be disregarded in an 
English Court’ (p. 818). It is submitted with great respect that this 
is an erroneous approach to the problem, for the Bohemian Bank’s 
consent to the release was not necessary at all. It is settled law that 
a bailee can never be in a better position than the bailor and that, 
consequently, in the absence of any right or title or lien on the 
part of the bailor, he must deliver the goods deposited with him 
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to the true owner, irrespective of whether or no the bailor 
consents : Wilson v. Anderton (1880), 1 B. & Ad. 450; Wetherman 
v. London and Liverpool Bank of Commerce, Ltd, (1914), 31. 
T.L.R. 20. The real question, therefore, was not whether the 
Bohemian Bank’s consent was necessary, but whether the 
Bohemian Bank had such right or title or interest as could be set 
up by the defendants for the purpose of resisting the plaintiff’s claim. 
The defendants did not even allege such a right on the part 
of their bailor. All they said was that, if and in so far as the 
plaintiff required delivery of the shares outside Czechoslovakia, Czech 
law made it incumbent upon the Bohemian Bank to obtain the 
consent of the Czech Government, a complete stranger which in 
no sense exercised the functions of a head-bailor. The Bohemian 
Bank itself could not refuse delivery up. It was the Czech 
Government which, through the instrumentality of the Bohemian 
Bank, desired to make the plaintifi’s possession dependent upon its 
own consent. This is made abundantly clear by Scott, L.J. : ‘In 
the result, the Czech Government may be regarded in two 
capacities, either of which defeats the plaintiff’s claim. The first 
is that the Bohemian Bank . . . cannot give the necessary consent 
because it would be breaking the law of Czechoslovakia if it did. 
The second is that the Czech Government has by its legislation 
conferred on itself in regard to possession of the shares a title 
paramount to the title of the plaintiff as owner’ (p. 821). ` 
In truth and in fact, by upholding the defendants’ plea, the 

Court of Appeal allowed the Czech Government to effect a confisca- 
tion of property situate in this country. It is one of the puzzling 
features of this case that the court seems to have been unaware 
of this consequence although Scott, L.J., was a party to the recent 
decision in A/S Tallina Laevauhisus v. Estonian State S.S. Line 
(1947) 80 LI.L.R. 99, 111, which re-affirmed the principle of the 
-territorial limitation of confiscatory legislation. Although Scott, 
L.J., speaks of the Czech Government’s title paramount, it did 
not, of course, even purport to acquire the actual property in or 
possession of the shares situate in England. Confiscation, however, 
does not pre-suppose any such acquisition. The Czech legislation 
constitutes such encroachment and fetter upon the owner’s rights” 
in England that its confiscatory character cannot be denied, 
particularly if it is remembered that in these matters (to adopt a 
famous phrase of Mr. Justice Black of the United States Supreme 
Court) no device, however ingenious or ingenuous, should be 
permitted to obscure the reality of the situation. Lord Ellen- 
borough’s definition of confiscation in Levin v. Allnutt (1812), 
15 East 269, is sufficiently wide to include numerous measures 
adopted for the purpose of exchange control and involving in law, 
though not in fact, something less than the appropriation of property 
or the right to possession : see, generally, Mann, The Legal Aspect 
of Money (1988), pp. 267, 268, and compare Bohm v. Czerny, 
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[1940] The Times Newspaper, July 26; Frankfurther v. W. L. 
Exner, Ltd., [1947] Ch. 629. If the plaintiff had maintained the 
account with the defendants in his own name and if Czech law had 
provided (as many laws do provide) that an emigrant in the 
plaintiff’s position cannot, even after his emigration, dispose of 
foreign assets without the Czech Government’s consent, the confis- 
catory character of such legislation would have become obvious and 
Czech law would surely not have been allowed to block property 
situate in England. The interposition of the Bohemian Bank has 
obscured the facts, but should not make any difference in law. 
The Bretton Woods Agreement Order, 1946 (made seven years after 
- the issue of the writ) which the defendants invoked does not affect 
' the issue. It invalidates certain contracts involving the currency 
of a member State, but has no bearing upon the plaintiff’s claim 
in rem; since Art. XVIII of the Bretton Woods Agreement only 
deals with questions of interpretation arising between member 
States and, moreover, was not incorporated into the law of 
England by the Order in Council, there was no reason why 
Evershed, L.J., should have thought it ‘ undesirable’ to express 
a view. 

F. A. Mann. 


‘OTHER CONCERNS OF THE LIKE NATURE” 


Tue decision of the House of Lords in Russell v. Scott, [1948] 
2 All E.R. 1, is of more than ordinary interest beyond the mere 
technical issues involved for it not only stressed the importance 
of the historical continuity of our income tax legislation and was, 
besides, an interesting example of the ejusdem generis rule but 
it also pointed the moral of that somewhat trite maxim of income 
_tax law, namely, ‘the subject is not to be taxed unless the words 
of the taxing statute unambiguously impose the tax’. 

The case turned upon the meaning of an expression ‘ other 
_, concerns of the like nature having profits from or arising out of 
any lands...’ which made its first appearance nearly one hundred 
and fifty years ago in the Income Tax Act, 1806 (s. 74, Schedule A, 
No. IT, r. 6) in conjunction with certain other concerns about 
land, viz., ‘Ironworks, salt springs or works, alum mines or 
works, waterworks, streams of water, canals, inland navigations, 
docks, drains and levels, fishings, rights of markets and fairs, tolls, 
ways, bridges, ferries and other concerns . . .’3 all these concerns 
were charged in respect of the actual profits made and not upon 
-the conventional rack-rent. This catalogue of most disparate 
concerns was reproduced verbatim, with the addition of railways 
and gasworks, in the Income Tax Act, 1842 (s. 60, Schedule A, 
No. III, r. 8) and repeated in identical language in the present 
governing statute, the Income Tax Act, 1918, Schedule A, No. III, 
T. 3. 
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The question for decision in Russell v. Scott was whether a 
sand pit was an ‘other concern of the like nature’ to those 
concerns expressly enumerated in the present Schedule A, No. III, 
r. 8. The Special Commissioners had found that the sales of 
sand had been made by way of trade and constituted a series of 
transactions carried out in pursuance of a regular method; they, 
therefore, found that the sand pit was ‘ of the like nature’ to the 
enumerated concerns, basing themselves on the comparable case 
of Mosley v. Geo. Wimpey & Co., Ltd., [1945] 1 All E.R. 667 
(C.A.) where it had been held that a gravel pit was an ‘ other 
concern of the like nature’ and, therefore, chargeable under 
Schedule A, No. III, r. 8, upon the actual profits made. 

The Law Lords had no doubt that the sand pit in the instant 
case had been properly held to be a ‘ concern ’ for the amount of 
business organisation involved, viz., a regular system of direction 
and management, was adequate for the purpose of selling the sand 
—clearly the degree of organisation needed for a toll would be 
vastly less than for, say, an ironworks ; since a ‘ question of degree ’ 
was involved, the issue on this point was one of ‘ fact’ within the 
sole purview of the Appeal Commissioners, 

On the point of ‘law’, namely whether the sand pit was a 
‘ concern of the like nature’, the Law Lords found, however, in 
favour of the taxpayer. The issue here was an interesting applica- 
tion of the ejusdem generis rule for the Crown contended that 
Schedule A, No. III was meant to cover all ‘ extraordinary’ use 
of land, i.e., the intensive exploitation of the surface or subsoil 
by which varying profits were derived, as contrasted with the 
‘ normal’ use of land as for agriculture, forestry, or buildings; the 
exploitation of a sand pit was just such an abnormal use of land 
so that sand pits were properly included in the expression ‘ other 
concerns of the like nature ’, since this was the only place available 
for them in Schedule A, No. III. For the taxpayer it was argued 
firstly that a sand pit was totally unlike any of the expressly 
enumerated concerns and secondly, that with the exception of alum 
mines, none of these concerns involved the abstraction of the soil 
but merely its special use so that the ejusdem generis rule could not 
operate to include sand pits within the term ‘ other concerns, etc.’. 

In rejecting the Crown’s contention, the Law Lords pointedly 
remarked that the whole of Schedule A, No. III (rr. 1 and 2 of 
No. ISI deal with the profits of mines and quarries respectively) 
was an exception to the General Rule No. 1, Schedule A, which 
charges, upon the rack-rental value, ‘all lands, tenements, here- 
ditaments and heritages, capable of actual occupation and for 
whatever purpose occupied or enjoyed (except the properties 
mentioned in No. II and No. IJI of this Schedule’; since sand pits 
were not expressly referred to in the very heterogeneous collection 
of properties specially named in No. II, r. 8, it would be an 
unjustifiable extension of general words in an exception to bring 
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them under so vague a term as ‘ other concerns of the like nature °’. 
Moreover, as Lord Simonds remarked, during the whole of 
the 150 years r. 8 had been in force (cf. Income Tax Act, 
. 1806, s. 74) ‘there had been no. more familiar feature of the 
landscape than pits of sand or gravel or clay’; had the Legislature 
intended to tax the profits from sand pits under Schedule A, 
No. III, it would surely have expressly mentioned them therein 
instead of leaving their inclusion to be deduced from so uncertain 
an expression as ‘other concerns of the like nature *, especially 
having regard to such rare modes of exploiting lands as mundic 
or alum mines, both specifically mentioned in No. III. The 
` decision of the Court of Appeal in Mosley v. Geo, Wimpey & Co., 
` Ltd., [1945] 1 AN E.R. 667, cf. supra, was, of necessity, overruled. 

The language of No. III, r. 8, was so obscure and its con- 
struction with reference to the subject of the instant appeal so 
difficult to expound that both Lords Simonds and Oaksey considered 
that this was a suitable occasion for reiterating that somewhat 
over-stressed maxim of income tax law: ‘ The subject is not to 
be taxed unless the words of the taxing statute unambiguously 


e impose the tax upon him’. Although the Law Lords held that 


sand pits were not chargeable under Schedule A, No. II, r. 8, either 

for the reasons set out above or because they were totally unlike 

any single one of the concerns expressly enumerated therein, they 
‘ unfortunately refrained from attempting to lay down any principle 
, which would delimit just what type of property could be regarded 
_ as an “other concern of the like nature ’, so that both the Revenue 
“ and the taxpayer are left without guidance for the future and each 
case will have to be litigated in the courts upon its own special 
facts. 


A. FARNSWORTH. 


THE INTERNATIONAL COURT OF JUSTICE 
i. The Jurisdiction of the International Court 


Tue first judgment of the International Court of Justice was 
..delivered upon the Preliminary Objection raised by Albania to the 
Application filed by the United Kingdom instituting proceedings 

before that Court with reference to the incidents of October and 

. November, 1946, in the Corfu Channel (Corfu Channel Case, 
` Judgment on Preliminary Objection; I.C.J. Reports 1948, p. 15). 
The British Application was made as a result of a resolution of 

the Security Council recommending the two Governments to refer 
‘the matter to the International Court of Justice. The United 
Kingdom asked the Court to declare that Albania was inter- 
` nationally responsible for what had occurred, and alleged that by 
Article 25 of the Charter—by which Members of the United Nations 
and States, among whose number was Albania, accepting the 
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obligations of membership for a particular issue agreed to be bound 
by decisions of the Security Council—Albania was bound to comply 
with this recommendation and submit to the jurisdiction of the Court., 

The judgment of March 25, 1948, did not deal with the merits 
of the case but merely with the Albanian objection. 

In a letter to the Court dated July 2, 1947, Albania contended 
that, since international judicial settlement depends upon consent, 
compulsory jurisdictión exists only in respect of those States which 
make a declaration in accordance with Article 86—the ‘ Optional 
Clause ’"—of the Statute of the Court. As Albania had made no 
such declaration she contended that Great Britain could not 
proceed by way of unilateral application. Secondly, it was con- 
tended that Article 25 could not apply to a recommendation of the 
Security Council made with reference to the pacific settlement of 
disputes. This Article, Albania alleged, applied only to enforce- 
ment measures under Part VII of the Charter and could not be 
used in an attempt to create an indirect basis for compulsory 
jurisdicton. In view of the above, the Albanians argued that the ' 
United Kingdom should, in order to comply with the Resolution, 
have reached an understanding with Albania regarding the con- 
ditions under which the issue should be submitted to the Court. 

In this letter Albania reiterated its acceptance of the Security 
Council’s recommendation and declared that ‘ profoundly convinced 
of the justice of its case . . . it is prepared, notwithstanding (the) 
irregularity in the action taken by the Government of the United 
Kingdom, to appear before the Court’. f 

Before the Court considered the validity of the Preliminary 
Objection, Albania, not having a judge of its own nationality upon 
the bench, exercised its right under Article 81 of the Court’s Statute 
and designated the President of a Chamber of the Supreme Court 
of Czechoslovakia as judge ad hoc. 

The Court was faced with two problems. Firstly, whether the 
application of the United Kingdom was so irregular as to preclude 
the exercise of its jurisdiction by the Court, and secondly, whether 
Albania was bound by virtue of Article 25 to accept the Council’s 
recommendation and submit to the jurisdiction. It says a great 
deal for the bench of the International Court of Justice that in this, 
its first judgment, nearly a unanimous verdict was delivered. 
From the standpoint of the jurisprudence of the Court it is of little _ 
importance that the judge ad hoc delivered a dissenting opinion. 

As regards the first question the Court held that, by its letter 
of July 2, the Albanian Government had submitted to its juris- 
diction. In that letter Albania expressly declared its acceptance 
of the Security Council’s recommendation concerning judicial settle- 
ment. The Albanian Government also stated that despite the | 
irregularity in procedure, it was willing to appear before the Court, 

and such language ‘cannot be understood otherwise than as a 
waiver of the right subsequently to raise an objection directed 
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against the admissibility. of the Application founded on the alleged 
procedural irregularity of that instrument’. Finally, the Albanians 
convinced of the justice of their éase, had accepted in precise terms 
‘ the jurisdiction of the Court for this case’. 

It was evident, therefore, that Albania had voluntarily accepted 
the Court’s jurisdiction. Since there is nothing in the Court’s 
Statute or Rules regulating the manner of this acceptance, the 
Court declared that acceptance need not be simultaneous but may 
be expressed by separate and successive acts. The Court also 
decided that, in the absence of any express provision to the con- 
trary, there was nothing to prevent proceeding by Application so 
long as the other party accepts the jurisdiction, which, by its letter, 
Albania had done. When dealing with these procedural points the 
Court showed its sense of continuity with the former Permanent 
Court of International Justice, for it cited in its support, an extract 
from that Court’s judgment in the case of the Minority Schools in 
Upper Silesia (1928). 

Having construed the letter in this way, the bench did not deem 
it necessary to discuss the interpretation of Article 25. A minority 
of seven of the fifteen judges, however, appended to the judgment 
a statement of their separate opinion on this point. They argued 
that as the claim was based on this ground it should have been 
considered, for then the letter might not have required construc- 
- tion. Yn their opinion, the question of compulsory jurisdiction 
should have. been dealt with before any question of voluntary 
submission. 

It is submitted that the minority were correct. Albania had 
accepted the obligations of a Member of the United Nations and 
all the duties imposed by the Charter. It is suggested that logic 
requires that, before all else, the Charter should be interpreted to 
see what obligations are in fact imposed. Had Article 25 been 
- construed as Great Britain contended, Albania would have been 

subject to the Court’s jurisdiction whether it consented or not. In 
_fact, the minority held that the word ‘recommendation’ was to 
be construed in its normal sense, and was, therefore, not a decision 
in the meaning of Article 25 of the Charter of the United Nations. 
The parties informed the Court on the day the judgment was 
delivered that they had now signed an agreement submitting to the 
Court the question of responsibility for the incidents in the Corfu 

Channel. 

L. C. GREEN. 


ii. Admission of a State to the United Nations (Charter, Art. 4), 
Advisory Opinion (I.C.J. Reports 1948, p. 57) 


As a result of the actions of certain members of the Security Council 
in connection with applications for admission to membership of the 
United Nations, the General Assembly decided in November, 1947, 
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‘to apply to the International Court of Justice for an advisory 
opinion on the legality of a condition by which a member makes his 
consent for the admission of candidates dependent on circum- 
stances not expressly mentioned in Article 4 (1) of the Charter. In 
particular, the Court was asked to state whether a Member, while 
recognising that the conditions of that Article were fulfilled, could 
_ subject its affirmative vote to the additional requirement that 
certain other States were to be admitted to membership at the 
same time as the State upon whose membership the vote was then 
taking place. 

According to Article 4 (1) of the Charter, membership is open 
to all peace-loving States which accept the obligations of the 
Charter, and are judged by the Organisation to be both willing 
and able to carry out those obligations. The problem before the 
Court turned, therefore, upon the extent of discretion enjoyed by - 
the Security Council and the General Assembly in the exercise of 
their votes in this matter, and upon the further question whether 
the conditions mentioned in Article 4 (1) were exhaustive or not. 

In its first advisory opinion, unlike its first judgment, the 
International Court of Justice was unable to deliver a unanimous 
opinion. Of the fifteen judges on the bench six dissented. Of these, 
Vice-President Basdevant of France, Judges Winiarski of Poland, 
McNair of Great Britain, and Read of Canada, issued a joint 
dissent, while Judges Zoričić of Yugoslavia and Krylov of the 
Soviet Union issued individual dissenting opinions. Both of these, 
however, announced that they substantially agreed with the reasons 
put forward in the joint dissenting opinion of the four judges first 
mentioned ; to a certain extent, therefore, we are entitled to regard 
this joint dissenting opinion as representing the opinions of the 
six dissident judges. Of the separate opinions delivered by members 
of the majority, that of Judge Alvarez of Chile is primarily con- 
cerned with discussing the dynamic character of international 
society, and its development from a society into a community. It 
is submitted with respect that most of this opinion is obiter and 
must therefore be disregarded. 

The first difference between the majority and the minority is to 
be found in the construction placed by each on the question sub- 
mitted to the Court. The majority considered that they were not 
asked to comment upon the actual vote but only upon the 
statements made by a member concerning the vote it proposed to 
give. The minority, on the other hand, pointed out that the Court 
was asked whether a member could make its consent dependent on 
conditions, and since this consent could only be expressed by the 
vote, they were of opinion that the question must refer to the vote 
itself. All agreed, however, that the question, although it referred 
to a political function exercised by a political body, since it related 
to the interpretation of a treaty was of a legal character and 
amenable to interpretation by the Court, and this even though 
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the question was formulated in the abstract.: But not all the judges 
were equally happy about questions being framed in this way. 
With this exception,.every Member of the Court confirmed the 
power of the Court to interpret the Charter of the United Nations. 
Such a decision should provide an answer to those who consider 
that international judges too frequently allow national interests to 
becloud their objective approach, for Judge Krylov by so doing 
. disagreed fundamentally with the approach of his country’s spokes- 
‘ man to this problem at the United Nations. 

The fundamental difference between the two sides lay in the fact 
that the majority construed the conditions laid down in Article 4 (1) 
as being exhaustive and whichever State satisfied them as being 
entitled to admission. The minority on the other hand regarded 
this Article as laying down the minimum conditions, and merely 

- meant that no State not fulfilling these conditions could be admitted 
to membership. In their opinion, therefore, the members of the 
United Nations could make the admission of new members 
dependent on whatsoever conditions they considered apposite, even 
to the extent of insisting on the admission of one in return for the 
admission of another. The minority pointed out, however, that the 
discretion allowed to Members which enabled them to introduce 
conditions must be exercised in good faith and in accordance with 
the purposes and principles of the Charter. Even the majority 
agreed that the judgment which they recognised as belonging to 

` the Members of the United Nations might be subjected to extrane- 
ous conditions. They said that ‘ Article 4 does not forbid the 
taking into account of any factor which it is possible reasonably 
and in good faith to connect with the conditions laid down in that 
Article. The taking into account of such factors is implied in the 
very wide and very elastic nature of the prescribed conditions; no 
. relevant political factor—that is to say, none connected with the 
‘conditions of admission—is excluded’. This statement is so wide, 
that it is difficult to see how it differs from a direct statement that 
the imposition of conditions is legal. 
As in the case of its first judgment, the Court once again referred 
to the practice of the Permanent Court of International Justice. 
But unlike the judgment the advisory opinion is not binding in 
character. Even if it were, it would simply mean that the State 
. wishing to attach conditions to its affirmative vote would have 

‘either to link its conditions to the requirements of Article 4, or 
- else make its conditions clear during the early debates and then vote 
against the admission of the particular applicant without explaining 
why. 

It appears, therefore, however one looks at this advisory 
opinion of the International Court of Justice, that it will not make 
any difference in the practice of the United Nations where the 
admission of new Members is concerned. 

L. C. Green. 


REVIEWS 


Toe FEDERAL ADMINISTRATIVE PROCEDURE ACT AND THE ADMINIS- 
TRATIVE AGENCIES. Edited by Grorcr Warren. [The New 
York University School of Law. 1947. vii and 612 and 
(index) 17 pp. $7.50.] 


Tus book is the result of a series of meetings held by the New York University 
School of Law to consider the effect of the Federal Administrative Procedure 
Act. It is a print of the twenty papers read and of the discussion which 
followed each. Six of the papers are general, on the legislative background of 
the Act (by Dean Vanderbilt), the provisions relating to rule making, adjudi- 
cation and judicial review, and an analysis and criticism of the Act. The 
remaining fourteen papers are concerned with its effect on individual agencies. 
The speakers are in their own spheres all experts, either prominent in the 
academic world or senior officials‘of or distinguished practitioners before the 
various agencies. Some, like Prof. John Dickinson, combine distinction both as 
writers and practitioners in administrative law. 

There are inevitable disadvantages in a book so produced. ‘The papers 
were prepared on a common scheme but without reference to each other, and 
not all of them are of equal merit, nor is the discussion always illuminating. 
Conflicting views are expressed in different places with equal certainty and 
sometimes without full reasoning; but, if these conflicts can be counted a 
disadvantage they have been turned to good purpose since the scope of the 
index and the care with which it has been compiled make easy comparison 
possible. Indeed, the difference of approach of the various speakers is one of 
the great merits of the book; by no means all are friends of the Act, some are 
critical of particular provisions and others, like Dr. Blachly, violently attack 
it both in principle and detail. The discussion is certainly not one-sided and 
this diversity together with the strongly practical bias of the majority of the 
speakers, makes the book an appreciation of the working of the Act of great 
value, particularly to a foreigner acquainted with the general problems which 
the Act was intended to solve, but less well versed in the details of American 
administrative agencies. It would, however, be unfair thus to limit the value 
of the book. 

The general purpose of the Act in laying down a minimum standard of good 
conduct to be observed in rule making and adjudication by administrative 
agencies is clearly brought out. The Act requires publicity for the organisa- 
tion and procedural requirements of any agency, the consultation of interested 
parties in rule making, the separation of the functions of prosecution and 
decision in hearings, and that decisions shall be reasoned and public. None 
of these general requirements are, of course, without important limitations 
and exceptions, and the extent of these limitations is emphasised in the 
lectures, as is the fact that the justification is in many cases not theoretical but ` 
the necessity for a compromise to secure the speedy passage of the Act. The 
book is, however, more than a mere commentary; it illustrates clearly the 
atmosphere in which administrative law is discussed. Frequently the dis- 
cussions reveal a suspicion of administrative bodies such as the belief of some 
questioners that compliance with the Act will be purely formal and that secret 
instructions will still issue to examiners. This suspicion may well die slowly 
but its death can be hastened by the other attitude here disclosed, of a pleasing 
readiness of agency officials generally to observe the spirit of the Act even when 
not compelled by its letter. The predominance of this spirit is in strong 
contrast to that of Commissioner Aitchison, of the Interstate Commerce 
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- Commission, who is reported to have said, ‘I think we should take the rules as 
they stand as our base and continue to enforce them until it is shown that it 
is imperatively necessary to deviate from them’. 

Generally it is evident that the Act has had the effect within administrative 
agencies of ‘quickening their sense of responsibility toward the achievement 
of sound government’, and this, with the careful analysis of its functions which 
it has compelled each agency to make, would alone have justified the Act. 
That it has done more already is evident. Immediately the provisions for 
publicity for procedure and organisation are probably the most valuable in 
taking the mystery out of administrative law by making the whole body of it 
readily accessible to parties and students. Without this mystery many of the 
prejudices and obstacles which obstruct a calm discussion of the subject must 
go, leaving a good prospect of proper development based on a fuller knowledge. 

The final measure of success of the Act cannot yet be judged; the 
speakers demonstrate the ambiguities and difficulties of definition which the 

- Act contains, such as the exact scope of the judicial review provisions or the 
interpretation of such phrases as ‘substantial evidence’, and until these and 
other doubts of major importance are solved by judicial interpretation it will 
be too early to say with certainty whether the Act has unduly fettered the 
administration or, on the other hand, whether it has provided sufficient and 
satisfactory methods of control. Equally the developments may depend greatly 
on the attitude of the agencies themselves, whether they act in the apparent 
spirit of the majority or in a reluctant restrictive one. The latter spirit 
could turn the Act into nothing but a fruitful source of litigation, but at worst 
it seems unlikely that developments will justify the strictures of Dr. Blachly. 
Indeed in a sense it will not matter if they do, for the speakers make it clear 
that the Act is not to be regarded as final, but as the beginning of a new 
system of procedural law the working of which must be examined from time to 
time from the point of view of both administration and public. It is the need 
for intense study which Mr. McFarland places first in his analysis of the Act. 
It is possible that the Act may be remembered as an experiment rather than 
for its particular provisions, and it is in this respect that the book has most 
direct interest for English readers. It is true that it is mainly concerned with 
the independent regulatory commissions, and the solutions worked out for 
-them are not necessarily applicable here. The system of hearing examiners 
whose decisions are capable of becoming final underlies much of the Act, and 
there are obvious difficulties in applying such a system where the doctrine of 
ministerial responsibility to Parliament prevails. Yet the problems of both 

. countries are similar, as is shown by Dean Vanderbilt in his introduction, and 

` an English reader cannot help feeling both envy and regret. No doubt the 

-Committee on. Ministers’ Powers caused heart searchings within administrative 
bodies both during the preparation of evidence and as a result of the report, 
and, outside these, gave impetus to discussion, yet the time that has passed 
-and events which have happened since the report have blunted its effect as a 
stimulus to official conscience, a process hastened by the general neglect of its 
` recommendations. The worst features of such cases as Blackpool Corporation 
v. Locker can but excite doubt, at least, whether a right sense of responsibility 

` is presént in all branches of the administration, and point to the need of some 
broad measure here similar to the American Act. In contrast the Attorney- 
General’s Committee on Administrative Procedure has been quickly followed 
by this Act which, since it both recognises and attempts to regulate generally 

- administrative law-making and adjudication, provides a continuing standard 
“by which such actions can be judged and a continuing reminder that ease of 
working cannot be the sole aim of administration. The present work can be 

_recommended therefore not merely as an exhaustive commentary on the Act 
with which it deals but also as a study of an attempt to solve problems which 
-in a slightly different shape still call for some attempted general solution here. 


J. D. B. MITCHELL. 
Vor. 11 - 32 
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‘Crown ProcEeDINes. By GLANVILLE L. WILLIAMS, PH.D., 
LL.D.(CANTAB.). [London : Stevens & Sons, Ltd. 1948. xviii 
and 157 pp. 12s. 6d.] 


Tuts critical examination of the Crown Proceedings Act, 1947, considers, first 
and shortly, the liability of the Crown arising under contract, quasi-contract 
and trust; secondly, and at length, the liability in tort; thirdly, the position of 
the Crown as master both in relation to contract (the questions of dismissal, 
reduction of pay, arrears of pay and assignment of pay and pensions), and in 
relation to tort (the Crown's action per guod servitium amisit and the servant's 
remedy against the Crown and fellow-servants); fourthly, the action for a 
declaration; fifthly, the general advantages of the Crown in substantive law; 
and sixthly, in three chapters, the procedural changes. 


Let it be said at once that the examination is most thoroughly carried out 
with the power of analysis we expect from its author. ‘The purpose of a book 
of this kind is to look for future trouble and Dr. Williams has found it in 
fair abundance in this Act which, at the same time, he calls ‘a most valuable 
reform measure’. Almost every page carries a point worthy of comment, but 
we must confine our attention to a few. i 

Perhaps the most important conclusion reached by Dr. Williams is that 
none of the new public corporations is a servant of the Crown and therefore 
cach is itself liable in tort in its corporate capacity unless the constituent Act 
otherwise directs. He reaches this conclusion in the following way. Before 
the Crown Proceedings Act, public corporations could sue in tort but those 
which were also Crown servants could not be sued as their property could not 
be touched. On the other hand, those which were not Crown servants (e.g. 
local authorities, Mersey Docks and Harbour Board, etc.) could be sued. Dr. 
Williams contends strongly that the new corporations cannot for this purpose 
be divided into commercial and social service groups, with the former not 
being and the latter being Crown servants. Under the constituent Acts, 
clearly the N.C.B., the Electricity Boards and the Transport Commissions are 
liable in tort and are subjected to special periods of limitation; similarly 
subjected are the New Towns Development Corporations, while the hospital 
authorities are expressly made liable. These last two are, of course, social 
service corporations, and Dr. Williams denies that the express provision 
for hospital authorities infers that without it they would not be liable. 
The Central Land Board causes some difficulty as it is declared to 
exercise its functions on behalf of the Crown. Dr. Williams argues that this 
does not necessarily mean that it is therefore a Crown servant, pointing out 
that an independent contractor equally acts on behalf of his employer; he 
suggests that perhaps the phrase makes the Board a Crown ‘agent’. It 
seems, however, a little inconclusive to argue that because an independent 
contractor may be said to act on behalf of his employer, the Central Land 
Board is more likely to be an agent than a servant. Admittedly, the phrase 
‘on behalf of’ does not necessarily indicate a master-servant relationship, but 
it may very well be so used. Further, the distinction between the two types 
of corporation is real and is reflected in the Acts. The clause for the com- 
mercial corporations reads: ‘The Minister may, after consultation with the 
Board, give to the Board directions of a general character as to the exercise 
and performance by the Board of their functions in relation to matters — 
appearing to the Minister to affect the national interest, and the Board shall 
give effect to any such directions’ (Coal Industry Nationalisation Act, s. 3 (1) 
—the others are similar). On the other hand, section 3 (1) (3) of the Town 
and Country Planning Act reads: ‘The Central Land Board shall, in the 
performance of their functions under this Act, comply with such directions of 
a general character as may be given to them by the Minister. The functions 
under this Act of the Board, and of their officers and servants, shall be 
exercised on behalf of the Crown’, On the whole, we suggest that Dr. 
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Williams does not give full weight to the argument that some of the social 
service corporations may properly be regarded as Crown servants. We must, 
however, agree with him that far less difficulty will be encountered if they are 
not so regarded. 

- The Act makes the Crown liable ‘in respect of torts committed by its 
servants or agents’. This, says Dr. Williams, is bad doctrine for, technically, 
vicarious liability arises by imputing to the master acts and states of mind of 
the servant and not by making him liable for the torts of the servant; the 
master may be liable even though his servant has not committed any tort or 
any actionable tort. This principle Dr. Wiliams finds laid down in Twine v. 
Beans Express and exemplified in Smith v. Moss. We suggest that these two 
cases are not good enough authority. The ratio of the first case in the Court 
of Appeal was that the servant was not acting in the course of employment 
and the master was held not liable; further, in both cases the servant did 
commit a tort. To establish as orthodox the doctrine stated by Dr. Wiliams, 
we must find a case where the servant committed no tort but the master was 
held liable. London County Properties v. Berkeley Property Co. comes 
nearest, but cannot by itself be considered sufficient, in view of the handling 
` it received in Anglo-Scottish Beet Sugar Corporation v. Spalding U.D.C. 

Finally, we may note Dr. Williams’s treatment of Admiralty Commissioners 
v. 8.9. Amerika and Att.-Gen. v. Valle-Jones. His arguments for avoiding 
the effects of the first case and supporting the second are most ingenious and 
will, we hope, be adopted. Attention must also be drawn, with no space for 
comment, to a lengthy, excellent and condemnatory analysis of section 2 (6). 

Dr. Williams has subjected this Act to an examination remarkable for its 
incisiveness. He has held each section up to the light and shaken it 
vigorously—sometimes too vigorously perhaps—to see if anything loose would 
fall out. The pieces at his feet, and no doubt others he has failed to dislodge, 
will be examined by the courts and either fashioned to fit or returned to the 
Legislature for replacement. 


J. A. G. GRIFFITH. 


Crown Procreepincs. By Ronatp MCMILLAN BELL, M.A., Barrister- 
at-Law. [London : Sweet & Maxwell, Ltd. 1948. xxxii and 
251 pp. 17s. 6d.] 


Mr. Berr has set himself the ambitious task of presenting ‘a full statement 
of the law relating to actions by and against the Crown as affected by the 
Crown Proceedings Act, 1947’, to quote the long title of his book. If, in the 
reviewer’s respectful opinion, the outcome is not uniformly successful, it 
“must be said at once that the book embodies a mass of useful information 
for the practitioner, concisely presented, and bears ample witness to the 
industry of its author. 

The chapter headings are: Contract, Quasi-Contract and Detinue; Tort; 
Crown Debts and Chattels; Time and Laches; Relator Actions; Real 
Property; Admiralty; and Procedure. The general character of the book is 
illustrated by the fact that the last chapter is appreciably longer than the 
first two together. 

Although there is much valuable material on procedure and also on relator 
actions, it cannot be said that the treatment of substantive law is always 
- adequate. The Crown Proceedings Act raises more difficulties than a reading 
of Chapters I and II and the separate commentary on the Act would 
suggest. For example, which, if any, of the recently created public corpora- 
tions are to be regarded as emanations from the Crown? What is the 
position of those Government departments which are not included in the list 
of ‘authorised departments’ but which were incorporated by statutes that 
did not include a ‘sue and be sued’ or similar clause? Does the Fatal 
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Accidents Act bind the Crown? Had these problems been discussed the 
book would have been longer but more complete. Moreover, the desire for 
brevity has sometimes led to ambiguity. On p. 29 the author is commenting 
on section 9 (1) of the Act, which provides that no officer of the Crown shall 
be subject to any civil liability (except at the suit of the Crown) for any- 
thing done or omitted to be done in relation to a postal packet or a 
telephonic communication. He points out that this alters the former rule 
whereby the Crown servant was personally liable in tort for ‘his wrongful 
acts or defaults in relation to the postal and telephone services’, and in a 
footnote cites Bainbridge v. Postmaster-General. This case is, of course, a 
leading authority on a rather different point, but the plaintiff's claim was 
based on personal injuries caused, so she alleged, by the negligent execution 
of repairs to an underground telegraph cable for which a post office engineer 
was responsible. If such a case were to recur and the engineer had been 
negligent, his liability would be unaffected by the Act, which deals only with 
individual telephonic communications. No doubt Mr. Bell did not intend 
to suggest otherwise, but a reader would be forgiven for misinterpreting 
him. 

In short, despite the many merits of this book, it errs on the side of 
brevity. Should a second edition be called for, parts will need to be re- 
written and expanded if Bell is to acquire the reputation of being the 
standard work either on Crown Proceedings or on the Crown Proceedings 
Act. 


S. A. ve S. 


Lorps anD Commons. By Frank Harpie and Roserr S. W. 
PortarD, with a Foreword by Harotp J. Lasxi. [London : 
Fabian Publications, Ltd., and Victor Gollancz, Lid. 1948. 
88 pp. 2s.] 


Tue publication of this Fabian pamphlet coincides with the controversy over 
the Parliament Bill. The authors have sought to show that the House of 
Lords, as at present constituted, cannot properly be entrusted with the power 
to delay legislation for a period of two years. Mr. Pollard gives a concise 
account of the unsympathetic attitude adopted by the House of Lords 
towards a variety of progressive measures, ranging from local government 
reform to the removal of religious disabilities, and Mr. Hardie carefully 
analyses the events of 1909-11. : 

The authors have succeeded in drawing up a formidable indictment 
against the past record of the Lords; though it must be remembered ‘that 
the Conservative case against the Parliament Bill rests mainly on the asser- 
tion that the conduct of the Lords between 1945 and 1947, in face of a. 
Labour majority in the Lower House, is of more relevance than their conduct 
before the First World War. a. 

The limited scope of the pamphiet has prevented the authors from dis- 
cussing some of the principal issues which have since emerged from the 
controversy: whether, for example, it is justifiable to alter the powers of the 
Upper House without reforming its composition. In an interesting foreword, 
however, Professor Laski does touch upon some questions of composition 
and powers. After rejecting a number of suggested methods of representa- 
tion, he advocates a small second chamber to be elected by the House of 
Commons, for the duration of each Parliament, from persons submitted to it 
by the political parties and independent members of the House: 

S. A. ve S. 
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A Concise History or THE Law oF Nations. By A. Nusssaum. 
[New York: Macmillan. 1947. 861 pp. 22s. 6d.] 


Inverwationa, lawyers will welcome Professor Nussbaum’s new book with 
some measure of enthusiasm for there is great need of an up-to-date Concise 
History of the Law of Nations. Their expectations will, unfortunately, not be 
met. What Professor Nussbaum has provided is not so much a history of the 
law of nations as a history of the doctrine of international law. 

We are presented with synopses of the lives and works of various writers, 
but nowhere is there any discussion of, for example, the doctrines of continuous 
voyage and ultimate destination, full powers and ratification, recognition or 
superior orders, The account of war crimes, in fact, is most unsatisfactory. 
All we are told is that ‘acts of inhumanity not required for military purposes 
are generally recognised as violative of the law of nations, but the rule is 
wholly vague and elusive under the dominance of the total-war idea. The 
trials of war criminals after World War II may give it a more specific 
meaning’ (p. 197). Nobody reading this book will know that there was a war 
crime trial held at Breisach in 1474. Further, although the Acknowledgments 
“are dated December, 1946, that is two months after the delivery of the 
Nuremberg Judgment, no attempt is made to estimate the position of the 
Judgment or of the Nuremberg Charter in the history of war crimes or of 
aggressive war. This latter omission is the more surprising in view of the fact 
that so much of Professor Nussbaum’s analysis of doctrine is devoted to 
theories of the ‘just war’. The way has been left open for such an estima- 
tion, for in the Introduction Professor Nussbaum has written ‘our inquiry 
ends—though not rigidly—with the outbreak of Word War II’. It is sub- 
mitted that Nuremberg is one of those matters in which rigidity would be out 
of place. 

Any person attempting to write a history book is faced with the problem 
of method. He can either approach his subject chronologically, or else take 
each facet of it separately and trace its individual development. There is 
much to be said for the view that the second method is to be preferred when. 
dealing with the history of any branch of law. Professor Nussbaum has, 
- however, adopted the former. The result is that in order to obtain a historical 
survey of the development of any particular concept, reference must be made 
to six or seven different places in the text, none of which is connected with 
the other. Thus, on pages 35-6 we learn that privateering was introduced in 
the Middle Ages, on page 82 that Gentili regarded it as lawful in his De jure 
belli, and on page 186 that privateering was abolished by the Declaration of 
Paris, 1856. A similar cursory treatment is given to the subject of contra- 
band. In the twelfth and thirteenth centuries the Church declared the supply 
of certain goods to the Saracens to be contra bannum (p. 26), but the begin- 
ning of contraband proper was witnessed in the Middle Ages (p. 36), although 
not until the seventeenth century did it become the subject of national legis- 
lation (pp. 91-2). In 1856 the Declaration of Paris permitted the capture of 
contraband on neutral vessels (p. 186), and in 1914 the list of goods regarded 
as contraband was greatly extended (p. 246). 

In any work devoted to the study of the doctrine of international law it is 
reasonable to expect to find some estimate made of the relative value of the 
approaches adopted by various writers to the same problem. 

One of the most famous controversies in the doctrine of international 
law is that between Grotius and Selden on the freedom of the seas. This 
freedom ‘was maintained by Grotius, and ‘among his adversaries the most 
“distinguished one was the Englishman John Selden’ (p. 107). Is it unreason- 
able to expect a work of this nature to indicate the basis on which each founded 
his belief, especially as ‘Selden’s teachings were the acknowledged basis of 
‘official English doctrine for more than a century’ (p. 108)? A similar 
criticism may be levelled at the treatment of Sir Robert Phillimore, ‘the fore- 
most English author of the nineteenth century on international law’ (p. 55). 
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When his Commentaries are mentioned, however, there is no reference to their 
substance or value, but merely to the ‘common-law fashion’ in which they are 
written (pp. 235-6). 

Mention of Selden and Phillimore leads one to question why other English 
writers are not included. Before 1914, of even more significance than 
Oppenheim was Westlake, who finds no place in the book; and if Oppenheim 
in the more recent editions can be mentioned, why is there no reference to 
Dr. H. A. Smith or Sir Arnold McNair, both of whom have dealt with inter- 
national law from the standpoint of British State practice? Similarly, it is 
a little strange to find Professor Hyde’s work on international law in American 
State practice cited without any allusion to John Bassett Moore, whose 
teaching and example Professor Hyde would be the last to discount. It is 
also somewhat surprising to note that Professor Nussbaum excludes from his 
‘Historiography of International Law’ Hosack’s On the Rise and Growth of 
the Law of Nations, 1882, especially as this dealt with the history of the law 
of nations, and not merely of its doctrine. 

Professor Nussbaum does not go so far as to say that Grotius—the 
biographies of whom by Burigny, 1754, and Butler, 1826, are not cited—is the 
‘father of international law’. His acquaintance with the numerous authors 
writing before 1625 renders this impossible. He does, however, say that ‘more 
than Gentili and even Vitoria, Grotius is entitled to the claim of being the 
“father of international law”’ (p. 107). It would probably have been more 
correct to attribute this position to no single writer, for international law has 
grown from the teachings of many as modified by the practice of States. As 
regards Vitoria, though he lived from 1480 to 1546, he is still frequently 
referred to by Catholic writers in preference to Grotius. With Gentili, on the 
other hand, Professor Nussbaum himself shows that on many points Grotius’ 
based his teaching on that of his predecessor, as for example in connection 
with the immunity of a diplomatic representative’s movable property (pp. 77, 
108). It is to be regretted that the learned author has not paid more attention 
to the comment of Professor Holland that ‘the first step towards making 
International Law what it is was taken, not by Grotius, but by Gentili’. 

For anyone who seeks a selective Who’s Who of the doctrine of international 
law, this Concise History provides a useful answer. Doubts may arise, how- 
ever, as to why such persons as Crucé, Sully, Penn and the other ‘new order’ 
thinkers, Hobbes, Locke, Rousseau, Austin, Mancini, Jellinek and Duguit are 
dealt with in detail, while of Textor we learn, on two occasions, that ‘it seems 
impossible, by any stretch of the imagination, to consider as a “classic” (his) 
Synopsis of the Law of Nations’ (pp. 125, 327), which was included in the 
Carnegie reprints of the Classics of International Law in 1916. Surely this is 
being a little hard on an author who, in 1680, had much to say on ‘the effects 

- of war and what is lawful therein’ (chapter 18), ‘the rights of the victor over 
the vanquished’ (chapter 28), and ‘the extinction of sovereignty’ (chapter 80), 
all of which are apposite from the standpoint of Nuremberg and the present 
status of Germany. The learned author similarly regards as a waste of effort 
the Carnegie reprint of Legnano’s De bello, de repraesaliis et de duello, which 
Professor Brierly considered sufficiently important to translate. Apart from 
this it may well be contended that anything written as early as 1860 on war 
and reprisals deserves consideration as a classic. 

The reviewer has avoided dealing with any of the various controversial 
assertions made by Professor Nussbaum, nor has he drawn attention to the 
points on which the teachings of early writers are relevant today, nor to those 
points on which they indicate the path which the modern world could well 
follow. The reason for this is that he is of opinion that 4 Concise History 
of the Law of Nations is really ‘A Selective Analysis of the Doctrine of, 
International Law’, and it is on this basis that he has reviewed it. There is 
still need in international law for a history that is, in fact, a History of the 
Law of Nations. 

L. C. Green. 


were 
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Tae Law or Support IN RELATION TO MINERALS. By F. A. ENEVER, 
M.C., M.A., LL.D., of Gray’s Inn, Barrister-at-Law. [London : 
The Solicitors’ Law Stationery Society, Ltd. 1947. xiv and 
162 pp.] í 


Dr. Enever has filled the post of Legal Adviser and Registrar to the Coal 
Commission, and his knowledge and experience of mining law deserves our 
careful attention. He has divided his text into three Sections: the first deals 
with the common law, the second with the relevant statute law, and the third, 
headed ‘Conclusions’, contains the author’s suggestions for reform. This 


„tripartite division should be borne in mind when using the book, for one gets 


the impression that the real purpose of the first two Sections is not so much 
to make a formal exposition of the law as to lay the foundation for the third 
Section on its reformation. 

Any other view would leave the author open to the criticism that the book, 
especially in its first Section, is badly arranged and that the treatment lacks 
balance and perspective. It is, for instance, curious to find that the sub- 
heading ‘ Nature and incidents of the right of support’ comes at the very end 
of the common law Section rather than at its beginning. Moreover, it is 


. extremely short. Backhouse v. Bonomi is dismissed in a line, while Humphries v. 


Brogden does not appeat at all, though it is referred to casually in earlier pages. 

Essentially, the bulk of the first Section consists of a detailed commentary 
upon the requirement of either express words or necessary implication for the 
purpose of rebutting the common law presumption in favour of a right to 
support. Twelve propositions are enunciated, each supported by cases and 
extracts from judgments. The author’s choice of materials is not always 
happy. Thus, the proposition that ‘Inclosure Acts are construed similarly to 


- other statutes and instruments’ is followed by twelve pages of text, including 


long extracts from many judgments, the bulk of which, however interesting in 
themselves, are essentially irrelevant to the proposition in issue. Moreover, 
in one instance (where the statute authorises the mineral owner to work the 
minerals ‘as fully as if this Act had not been passed’), the cases referred to 
in the text have treated the statutory provision ‘as a dead letter for any 
practical purpose’, thus flatly contradicting the very proposition they are 
intended to support. Finally, there has in recent years been a considerable 
growth in scientific knowledge as to the effect of mining operations upon 


- subsidence, and it is disappointing that Dr. Enever has not given more space 


to the legal problems arising out of transactions and statutes made in the light 
of this increased knowledge. With the singular exception of the important 
judgment of Maugham, L.J., in Warwickshire Coal Co. v. Coventry Corpora- 


` tion, [1984] Ch. 488 at pp. 517-8, all the cases are referred to, though not 


under one heading. But the importance of the topic merits its separate dis- 
cussion, and we should have welcomed Dr. Enever’s views on the trend of 


` recent legal decisions. 


The second Section, on statute law, is better balanced and consequently 


- more satisfying. By wisely eschewing the temptation to set out the ipsissima 
. verba of each statute, the author has succeeded in producing an extremely 


interesting and readable account of a subject which might easily have fallen into 
the depths of dullness. There is even something of artistic unity in the con- 
stantly recurring theme of Pountney v. Clayton (1883), 11 Q.B.D. 820, a case 


` which, despite subsequent limitations upon its scope, raises issues of general 


importance and deserves to be better known. The facts were simple. After 
the grant of a mining lease, the surface was acquired by a railway company, 
who subsequently sold it to the plaintiff as superfluous land. It was held that, 
as a result of the Mining Code in the Clauses Act of 1845, the company acquired 
no common law right of support; that consequently they could not convey 
any such right to the plaintiff; that the plaintiff could not take advantage of 
the protection afforded to railway companies by the Code; and that as a result 
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he was entirely at the mercy of the mineral lessee, even though the lessee's 
activities were contrary to the terms of his lease. Dr. Enever rightly calls 
this an ‘amazing decision’, but he makes no attempt to refute it. Clearly the 
predominating factor was the maxim nemo dat qui non habet. A more 
traditional approach might have achieved a different result. The plaintiff was 
seised of the surface; to cause a subsidence was prima facie a nuisance, and 
should have been justifiable only by relying on the strength of the mineral 
lessee’s title and not on the weakness of the surface owner’s. Such a result 
was arrived at in Westhoughton U.D.C. v. Wigan Coal and Iron Co., [1919] 
1 Ch. 159, perhaps because Pountney v. Clayton was not referred to. In this 
case the surface lessee recovered compensation for subsidence from the lessee 
(from a common landlord) of the minerals in accordance with the terms of the 
defendant’s lease. The court refused to decide the uncomfortable point as to 
whether or not the surface lessee was the landlord’s ‘assign’ so as to enable 
him to sue directly on the covenant, and contented itself with holding that as 
against the occupier of the surface the defendant could justify his action only 
within the ambit of his lease. ‘Prima facie, an owner of land is entitled to 
the surface and all below it ex jure naturae, and it is for those who claim to 
derogate from that right to establish a title in themselves to do the things 
done or claimed to be done’ (per Duke, L.J., at p. 178). Yet this sturdy 
Anglo-Saxon approach is immediately followed, without any appearance of 
inconsistency, by a reference to the nemo dat principle, in the form of a 
citation from Lord Justice Blackburn, who must bear the responsibility for the 
perpetuation, if not the importation, of several such alien growths. But today 
it is fashionable to prefer the superficial jurisprudence of Rome in her 
decadence to the more virile pragmatism of Littleton and Coke, and this is not 
the place to criticise the New Look. 

The last Section begins with a useful summary of the difficulties inherent 
in the present state of the law, though its first page somewhat overstates the 
case by ignoring decisions such as Beard v. Moira Colliery. The 1927 Report. 
of the Royal Commission on Mining Subsidence is discussed, and various 
detailed suggestions for reform are put forward. On the whole, however, it is 
evident that Dr. Enever. would prefer something approaching a clean sweep, 
an ‘entire reorientation of ideas’. We would suggest that this plea is sympto- 
matic of the general malaise felt by many people in relation to land law as a 
whole. The basis of that law is still the outlook of the settled agricultural 
economy of the eighteenth century; and this is no doubt the source of that bias 
in favour of the surface owner which is the major premise of the law of 
support. The problem is to reconcile it with the industrialism of the nineteenth 
century and more recent experiments with a planned economy. And so Dr. 
Enever would leave the fundamental conflict between surface and minerals to 
a local inquiry under the auspices of the Minister of Town and Country 
Planning, a typically English method of avoiding the issue by creating a new 
procedure with which to obscure it. 

This book will be of considerable assistance to those practitioners who have 
dealings with the National Coal Board. But it is more than a practitioner’s 
book; it will appeal to those who are prepared to think about the law as well 
as to apply it. There is a growing demand for monographs of this kind, and 
we are grateful to Dr. Enever for contributing his quota to the supply. 

A. D. HARGREAVES. 


Tue Year Boox or WORLD AFFAIRS, 1948. Published under the 
auspices of the London Institute of World Affairs. [London : 
Stevens. viii and 876 pp. 20s. net.] 

_ Tue appearance of the second volume of this series is to be welcomed as a 


valuable contribution to the study of international relations, including as it does 
articles on the political, economic, moral and legal aspects of the subject. 


r 
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Professor Keeton in his article on ‘British Foreign Policy’ reviews the 
changed position of Great Britain in the post-war period and the need to adapt 
our policy, if we are to retain our influence and power. Because of economic 
and strategic factors Western Union is as essential to Britain as it is to the 
countries of Western Europe, but the establishment of this union involves 
close alignment with the United States. As the writer sees it, Britain must 
accept the necessity of a final choice between West and East, and both our 
position and our sympathy dictate the former. Mr. Bonn supplements this 
with an account of the transformation which has taken place in the foreign 
policy of the United States, which has assumed the scale of political revolution. 
But he does stress the reluctance with which American public opinion and 
some of the political leaders have abandoned the state of comparative political 
innocence and accepted the onerous responsibilities and far-reaching commit- 
ments which characterise the present policy. He gives a warning that if 
Western Europe does not use American assistance in order to restore its 
- productive efficiency the resulting disappointment and even disillusion is quite 

likely to cause a reversal of policy, which would be disastrous to both. We 
are indebted to Sir Frederick Whyte for an invaluable, sober and balanced 
survey of the problems of post-war Japan. He draws attention to two salient 
features of Japan’s economic position; firstly, the declining birthrate, and 
secondly, the dependence of Japan on imported food and raw materials. The 
latter factor suggests that Japanese ability to export industrial manufactured 
goods is necessary if she is to be economically stable or viable. Sir Frederick 
is rather sceptical as yet of the democratic regeneration of Japan. While the 
country is occupied and her policy controlled by the Allies, it is premature to 
_conclude that the Japanese people have accepted the democratic way of life. 
The proof will come after the period of tutelage is over. Although foreign 
influence may be important, only the Japanese themselves can evolve a 
democrati¢ system of government. Mr. G. E. Stent deals with the growth 
of the colour problem in South Africa. He shows that the policy of segrega- 
tion would undermine the South African economy, which depends on adequate 
supplies of native labour in the mining industry and the towns. He does 
seem to support the view that the opinion of the Europeans is tending more 
and more towards racialism, while among the non-Europeans there are growing 
up organisations which are determined to challenge white ascendancy. Between 
two such mutually hostile forces the South African Liberal elements find 
themselves in somewhat of a dilemma. 

Dr. Schwarzenberger has written a rather thoughtful and provocative 
article on the ‘Judgment of Nuremberg’. He regards the court as a joint 
tribunal under municipal law, set up by the victors acting in their capacity as 
sovereigns of Germany rather than as an international tribunal in the real 
sense of the term. As to the Jaw applied by the tribunal, he questions the 
validity of the assertion that aggressive war is already a crime. He draws a 
distinction between war as a breach of treaty obligations and aggressive war 
as a crime. Although States may and do recognise the former, they are far 
from recognising the latter and acting upon it, as can be shown by the 
attitude of States to repeated aggressions between 1931 and 1940. Mr. Green 
examines the working of the Security Council, and finds that its record so far 
does not fulfil the hopes expected of it. Its effectiveness depended upon the 
co-operation of the Great Powers, the permanent members, of which there has 
been little evidence. - 

There are two very informative articles on the various organisations 
established to deal with the economic problems of the immediate post-war 
period. Mr. Alexandrowicz surveys the work of the Emergency Economic 
Committee for Europe, and the coal and transport organisations. It is 

_remarkable how efficient and successful these bodies were, considering the 
- difficulties they had to face. Mr. Goodman supplements this with a survey of 
the work of UNRRA, which undoubtedly prevented the complete collapse of 
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ee economy of the liberated countries, through the distribution of emergency 
relief. 

Mr. E. Ker discusses the differences between the moral behaviour of 
individuals and groups, with particular reference to international relations. 
The moral behaviour of the State involves a clash between its obligations to 
its own citizens and those to other States. The more zealous a State is in 
performing its duties to its citizens, the more selfish it is likely to behave in its 
relations with other States, unless it is conscious of an overriding obligation 
to the world community or the common good. One might agree with the 
writer that the best way of creating a spirit of world community is partnership 
in work for the common good, and that would involve an all-round sacrifice 
of national self-interest. 

A most useful contribution is the article on the development of international 
law and its codification by Dr. Liang, Director of the United Nations Division 
in charge of this work. He discusses the methods which should be adopted for 
the encouragement of the progressive development of international law and its 
eventual codification. The writer quotes the United Nations Charter and an 
Assembly resolution of December, 1946, as supporting the view that the pro- 
gressive development and codification of international law should be regarded 
as two phases of a single process, whose objective should be to develop a legal 
system adequate to govern the relations of States in this present period. Mr. 
L. B. Shapiro deals with the features of the Soviet concept of international 
law. He emphasises the Soviet insistence on consent as the sole basis of the 
validity of international law, which corresponds with the defence of State 
sovereignty, which is so prominent and consistent a feature of Soviet pro- 
paganda. But they also insist on the-Sanctity of treaties. The connecting 
link between these two contradictory theses is the assertion that the only 
universally valid law is that to which the Soviet Union consents. Mr. Shapiro 
is right to insist that much of the Soviet doctrine of international law cannot 
be divorced from the requirements of propaganda. 

One feels that most of the articles in this volume have a permanent value 
to all serious students of international affairs. 

I. G. Jony. 


CZECHOSLOVAKIA BETWEEN East anD West. By Wiiu1am Dramonp. 
Published under the auspices of the London Institute of World 
Affairs. [London : Stevens & Sons, Ltd. xii and 258 pp. 
12s. 6d.] 


Mr. Diamonn’s book on post-war Czechoslovakia has, of course, been over- 
taken by the events of February this year. Nevertheless it retains considerable 
interest and value as a description of the attempt to establish a compromise 
between the traditional Czech adaptation of parliamentary democracy and the 
concept of ‘popular democracy’ dictated partly by the exigencies of a pro- . 
Soviet orientation in foreign policy, and partly by the social and economic 
repercussions of German occupation. The author was clearly aware when he 
wrote that the duration of this compromise would depend to a great extent on 
the course of Soviet Foreign Policy and on the relations between the Great 
Powers. In his chapter on foreign policy he indicates that Czechoslovakia, by 
the very fact of her geographical position, would be compelled, however 
reluctantly, to align herself with the Soviet Union and the Eastern bloc if she 
were faced with that choice or a Western orientation. But her true interests 
would best be served by co-operation with West and East. But in the last 
resort the Czechs are very doubtful of the ability or the determination of the 
Western Powers to protect them. The memories of Munich are still very much 
alive in the political consciousness of the Czechs, 
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The author devotes the first part of the book to an examination of the 
political structure of the post-war State. Three features stand out clearly. 
In the first place, liberation was followed by the elimination of all the pre- 


, dominantly right wing parties, on grounds of collaboration. As a result the 


formal and theoretical differences between the post-war parties are very 
slight. The National Front government was a coalition between parties 
ranging from a little right of centre to the Communists on the extreme left. 
There was a large measure of agreement on foreign policy and upon the 
necessity of a large degree of socialisation of industry. Nevertheless there 
was a tendency for the supporters and members of the prescribed parties to 
enter or support those most to the right. This provided the Communists with 
ample opportunity to attack such parties as the National Socialists, the 
Slovak Democrats and the People’s Party as sheltering collaborators and 
Fascists, a campaign which reached its climax last February, when these 


- parties were purged of elements obnoxious to the Communist leadership. The 


second feature was the remarkable growth of the Communist party, attributable 
to a number of factors; the part they played in the resistance movement, the 
immediate post-war prestige of the Soviet Union, the fact that they alone of 
all parties were untarnished by the surrender to the Munich ‘diktat ’ their 
boldness and aggressiveness, and the fact that in the initial post-liberation 
period the Czech working class seemed to have moved considerably to the left, 
although it appears that during 1947 this trend was reversed and that the 
workers were returning to their former allegiance, the Social Democratic 
Party. The third feature was the continuation of the feeling of distrust 
between Czechs and Slovaks, though not in such an acute form as in the late 


. thirties. Despite the agreement of all the parties on the Kosice Programme, 


the author does note signs of dissension among the members of the National 
Front, mainly between the Communists and the other parties, the attitude of 
the Social Democrats being rather equivocal. 


Of great interest are the chapters on the economic development and the 


. trade policy of the new Czechoslovakia. The German occupation has caused 


’ 


vast changes in the economic structure of the country which have been 
intensified by the policy of the National Front Government. The expropria- 
tion of landed property held by Germans, Magyars and collaborators, and its 
redistribution among Czechs and Slovaks, have assumed the features of a 
minor agrarian revolution and also have changed considerably the distribution 
of population. The expulsion of the German population has likewise affected 
-it and has also caused a marked shortage of skilled labour, particularly in the 
light industries, and this undoubtedly was a factor in the political and economic 


-power of the Czechoslovak Trade Union Organisation, and also in the emphasis 


placed by them and the Government on increased production. The gradual 
drift of some of the heavy industry to Slovakia which begun in the immediate 
pre-war years, and was intensified by the German occupation, and the 
industrialisation of Slovakia became one of the main features of the pro- 
gramme of the Coalition Government. The partial decline of the light 
industries in the Bohemian borderland as a result of the loss of its former 
skilled German artisans, together with the temporary eclipse of Germany as 


~ supplier of heavy iron and steel goods and chemical products to Eastern 


Europe, will tend to change the direction of Czechoslovak trade, a much greater 
share of her trade going to the Eastern European countries. But she will 
‘still need her Western markets for a wide range of products. It is clear that 
the economic interests of Czechoslovakia cannot be satisfied with an exclusive 
association with the Soviet Union and the Eastern European bloc, although 
she will naturally play a great role in the industrialisation of these countries. 

This book is indeed valuable and essential to all who would understand 


~ contemporary Czechoslovakia and the problems ‘of post-war Eastern Europe. 


I. G. Joun. 
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CasEs ON WILLS AND ADMINISTRATION. Third edition. Selected 
and edited by Purr Mecuem, Professor of Law, University 
of Iowa, and Tuomas E. ATKINSON, Professor of Law, New 
York University. [Brooklyn: The Foundation Press Inc. 

- 1947. xv and 782 pp. $7.50.] 


Oxe: only needs to turn to p. ii of this volume with the list of the ‘ University 
Case Book Series’, of which the present work forms one (altogether thirty- 
six in number) to realise the paramount part played by the system of learning 
from the leading cases which has become so predominant a characteristic of 
the teaching of the common law under the American jurisdiction. The perusal 
of a collection such as this possesses a certain fascination, partly because of 
the real pleasure which is afforded by experiencing the sense of fellowship in 
the enjoyment of the common law existing between England and the United 
States of America (and those within the British Commonwealth whose law 
and laws are substantially identical with or founded upon the common Jaw) 
partly because the differences in matter and in manner of presentation, 
envisagement and procedure as compared with current English practice make 
one appreciate the fact that the divergences merely point to the necessary 
recognition that here is a case of one genus—the common law—with the two 
species, English and American, each manifestly deriving from the one ancestor. 
Typically transatlantic, the case-book opens with an introduction with its 
sub-title ‘The Rationale of Succession’. It is somewhat surprising to find 
in this introduction no reference to the Inheritance (Family Provision) Act, 
1938, unless it is implied in the oblique reference to the fact in the phrase 
‘in some countries they are permitted to exercise a nearly absolute control 
over the disposition of their property . . . to the exclusion of their children 
and relations, as is substantially the case at this moment in England’ (p. 3), 
and a reference to The Inheritance (Family Provision) Bill (comments by 
various authors) Modern Law Review 296 and note 53 Harvard Law Review ` 
465 on p. 1]. The cases included textually are largely American, but the notes 
frequently refer to many English cases, and there is a delicious sense of 
common ownership of them which confirms the view that the appreciation of 
the Anglo-American heritage is not merely a matter for oratory, but a living 
reality. The work is divided into three Parts, Part 1 dealing with Descent 
and Distribution, Part 2 with the Making and Revoking of Wills, and Part 3 
with Probate and Administration. The reader unfamiliar with American 
terminology will come across unaccustomed words here and there, but they 
are very obvious in meaning, and offer none of the difficulty confronting the 
common lawyer, be he English or American, when perusing Scottish legal 
literature. With regard to procedure, it often helps to hark back in thought 
to the English legal system of an earlier day, for in many instances 
to ante-date in imagination the trial of the case explains on historical 
grounds the basis of the difference. Paradoxical as it may sound, 
nothing makes old English law appear more clearly as a living system 
than current American practice. On the other hand one must not assume 
that former or current English practice is necessarily followed today. 
For instance, in the introduction to Chapter XV, ‘Claims against deceased 
and his Estate’, it is observed (p. 643) that ‘in America today, suits 
by creditors or others for the administration of decedents’ estates are 
practically obsolete. Though in many States a creditor may still establish 
his claim in an ordinary action against the personal representative, Courts of 
Probate usually are given exclusive jurisdiction to apportion assets among 
claims to enforce payment thereof. Moreover, there is now little resort to 
the traditional equity proceedings ...’. Occasionally one comes across a 
frequent and useful term unknown on this side of the Atlantic—‘distributee’ 
` (p. 718) is a good instance, denoting a recipient of a share under an intestacy 
or, it appears, also under a will, notably a recipient of a share of residue 
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(p. 444). On the whole there is more Probate and Administration (in the 
more restricted sense) in the book than what comes largely as ‘paper work’ 
in the Chancery Division, and there is not very much on Construction. 
Integration of Wills is for England new terminology. It is Probate, and aptly 
describes the sought process and remedy. 

‘ The work is attractively produced, but most attractive of all is to see on 
one page ‘In re Slater, [1907] 1 Ch. 665, Cozens-Hardy, M.R., said. . 2, and 
a few lines lower on the page ‘other form-or-substance cases: Lewis v. 
Thompson (1943), 142 Ohio St. 388, 52 N.E. 2.d. 831’. Blackstone appears, 
as could be expected, as early as page 1, as also the happy phrase ‘ Anglo- 
‘American Student’. It can be truly said that the Bible, Shakespeare and 
Blackstone are the foundations upon which the superstructure of English 
speaking unity is built, and the spirit of Anglo-American law owes much to all. 


Beram B. Benas. 


Privacy AND THE Press. The Daily Mirror Press Photographer 
Libel Action. Edited with an Introduction by H. MONTGOMERY 
HYDE, of the Middle Temple, Barrister-at-Law. [London : 
Butterworth & Co. (Publishers), Ltd. 1947. v and 250 pp. 
6s. net.] 


Tue short point of the decision in Lea v. Justice of the Peace, Ltd., is that a 
press photographer who attends uninvited a private wedding reception and 
there, contrary to the wishes of the bridegroom, takes a flashlight photograph 
of the bridal couple, has no action for defamation if such behaviour is stig- 
matised as ‘cowardly’ and ‘ungentlemanly’. The case proceeds on the basis 
that the press is not privileged; that it has no ‘high mission’ to portray the 
private lives and incidents in the private lives of other people. Hilbery, J., in 
the course of his judgment, put it thus: ‘I do not think it can be too strongly 
emphasised that in this country the press has no right to go upon private 
property or into private places and to intrude upon private people and into 

‘private rights, and that the standard of conduct and manners demanded of 

. them is as high a standard as should be demanded of every citizen in a civilised 
community’ (p. 229). 

This tempts one to ask: ‘ What can a bridal couple do to protect themselves 
in such circumstances ?’ In his interesting introduction Mr. Montgomery Hyde 
states, at p. 12, that ‘in so far as the individual members of the public are 
concerned there remains one indefatigable safeguard. The courts will continue 
to protect the rights of the individual to his or her domestic privacy, and 
where these rights are infringed by eager and unscrupulous news-getters and 
news-vendors, appropriate penalties will follow’. The truth is, however, that 
the protection given by the law for infringement of personal privacy is of but 
limited scope (see Winfield, Law of Tort (8rd ed., 1946), § 183). Thus, even 
a judge is powerless if, against his expressed wish, his photograph is taken as 

~ he leaves the Royal Courts of Justice; though it would be otherwise if this took 
place in his court (pp. 29-30). The bridegroom in the instant case took the law 
into his own hands: he struck Lea and destroyed the camera. The result was 
that on charges of assault and malicious damage to property he was convicted, 
fined, and ordered to £185 for expenses and to replace the camera. Now, 
though it is clear that the evidence given by Lea in the proceedings at Bow 
Street Police Court created an impression more favourable to him than the 
true facts warranted (see pp. 223-4), it is submitted that had those facts been 
before the magistrate his decision would nevertheless have been the same; for 
Cecil clearly went beyond the narrow limits of the doctrine of self-help. 
(Support for this submission will be found at p. 250, where the magistrate 
assumed against Lea that he had ‘forced his way into a house where he was 
not welcome’ and, in taking the photograph, had done something ‘he ought 
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not to have done’.) Whether Cecil would have been justified as a matter of 
law in ‘seizing the camera, opening it, and destroying the film or plate... 
with no obligation to be over-tender in so doing if he met resistance’, as was 
suggested by the Justice of the Peace and Local Government Review in the 
allegedly libellous article, must remain a matter of opinion until such point 
. comes up for judicial determination. Be that as it may, a person whose 
photograph is taken (and published) without his consent appears, as the law 
at present stands, to be without direct legal remedy. (It is of interest to note 
that the offending photograph was, in fact, ultimately published in the Daily 
Mirror—though not until after the police court proceedings.) 

The book comprises a verbatim report of the libel action, together with an 
account of the proceedings at Bow Street Police Court. No doubt certain 
features of legal as well as popular interest were involved, but this is not, in 
these days of acute paper shortage, sufficient justification for a 250-page book.- 
The non-lawyer who is sufficiently conscientious to read it through from cover 
. to cover is not likely to wax enthusiastic about this book; he will, I trow, be 
most puzzled about a good deal of it. The busy practitioner will probably not 
bother with it, though he may find useful those parts of the arguments and 
judgment which deal with the question of attributing to a journal the malice 
of a contributor of an article published therein. The tyro practitioner (not 
to mention the Bar student) will, however, be well advised to buy this book, 
for he will obtain undoubted practical benefit from a close study ‘of it. He 
will find, inter alia, pages of skilful cross-examination by experienced counsel; 
and he will see the steps by which a libel action proceeds. 

In conclusion it should be pointed out that this publication is an attractive 
one and the price most reasonable. 

J. D. HAYMAN. 


Tue CompLeTe Law or Housine. By H. A. Hut, m.a., and D. P. 
KERRIGAN, B.L. Fourth edition. [London : Butterworth & 
Co. (Publishers), Ltd., and Shaw & Sons, Ltd. 1947. xlvi 
and 828 and (index) 52 pp. 87s. 6d.] 


Turs edition of Hills Law of Housing carries the law up to December, 1946; 
the most recent provisions regarding compensation on compulsory purchase 
could not therefore be included, and the last dealt with are those of the Town 
and Country Planning Act, 1944, and the Acquisition of Land (Authorisation 
Procedure) Act, 1946. However, if editors waited on fixity of the law there 
would be no new editions. In this one the principal decisions since the last 
have all been incorporated, although on a small point it is perhaps unfortunate 
that the reference on p. 110 to Job Edwards, Lid. v. Birmingham Navigations, 
[1924] 1 K.B. 341, should be left without any mention of Sedleigh Denjield’s 
Case, [1940] A.C. 880. 

The book remains chiefly a detailed commentary on the Housing Act, 1936, 
supplemented by later statutes. As such it is frequently necessary to trace 
through several references and fit together separate notes in order to get a 
full statement of the law on any topic, such as fitness for human habitation. 
This process has disadvantages which are increased where any one note appears 
on the face of it to-be exhaustive but is not so in fact. It is possible that in 
future editions greater clarity and certainty might be obtained by a wider use 
of more general notes on topics of frequent occurrence. Such a change if 
practicable would certainly be of advantage to those whose contact with this 
subject is only occasional. At the same time consideration might be given to 
the inclusion of more matter relating to housing not springing from the Act 
of 1936. - 

These suggestions do not, however, affect the value of the book as it stands 
as a careful and compendious commentary on the mass of legislation with 
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which it deals. Not least of its virtues is the fullness of reference to, and 
reprinting of, ministerial circulars as well as statutory instruments; the ready 
accessibility of material on a subject such as this is worth a great deal. 


J. D. B. MITCHELL. 


THE AGRICULTURE Act, 1947. By J. Murr Warr, m.a. Current Law 
Guide, No. 1. [London : Sweet & Maxwell, Ltd., and Stevens 
& Sons, Ltd. 1947. viii and 77 and (index) 8 pp. 6s. 6d.] 


- Tae scope of this book is limited as is indicated by the title of the series of 

~- which it is the first. It purports to be no more than a guide to the Agricul- 
ture Act, 1947, but it avoids being merely a paraphrase of it and gives a clear 
and accurate commentary with some reference to the interpretation of similar 
provisions in other recent legislation. These references, indeed, might have 
been expanded since the book is not intended solely for lawyers who would 
be familiar with them. Lawyers and laymen can both profit from it, since 
without dealing with all the nicer problems raised by the Act the author does 
bring out many of the difficulties of interpretation. This he does with charity 
to the draftmanship; the definition in section 10 of ‘ good estate management’ 
might perhaps be criticised for more than vagueness. 

There are no doubt strong reasons for the production of such guides soon 
after the statute concerned has been enacted, yet in cases such as this haste 
has its disadvantages. Until orders are made covering the organisation and 

. function of such bodies as the Agricultural Land Commission and Tribunal and 
County Agricultural Executive Committees the Act remains a skeleton and a 
guide to it thus necessarily soon becomes incomplete, and some delay could 
be justified by compensating advantages. 


J. D. B. MITCHELL. 


YEAR BOOK OF THE INTERNATIONAL COURT OF JUSTICE, 1946-1947. 
[Leyden : Sijthoff. London: H.M. Stationery Office. 1947. 
233 pp. l1ls.] 


Ixstean of the Annual Report that used to be published by the Permanent 
Court of International Justice, the new International Court of Justice is 
issuing a Year Book annually. This first volume provides a valuable survey 
of the background material that is relevant to an understanding of the 
manner in which the Court works. 

Among the interesting features of the first Year Book are the short 
biographies of each of the Judges, a detailed bibliography of literature con- 
cerning international law, particularly international justice, published since 
the last report of the Permanent Court, and, perhaps most useful of all, a 

` supplement comprising all the declarations—and reservations—made by States 
accepting compulsory jurisdiction under the Optional Clause of the Court's 
Statute. 

For those who will not have time to read the Judgments, Advisory 
Opinions and other matter published by the Court, the Year Books will 
provide the means whereby they may keep themselves informed of the 
activities and importance of the International Court of Justice. 


London. L. C. Green. 
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LE DROIT POLONAIS AU SERVICE DE LA PAIX DANS LA LUTTE CONTRE 
LES CRIMINELS DE GUERRE. By M. Muszxat’ and others. 
[Published by Le Service Polonais pour la recherche des 
criminels de guerre. Poland. 1947. 58 pp.] . 


Ix May, 1948, the Lord Chancellor expressed his sympathy with those who 
argued that it is time the trials in Europe for offences, particularly political 
and war crimes, committed before or during the war were terminated. It is 
very likely that many kindred spirits will be found among the readers of this 
pamphlet, which consists of the reprints of three addresses submitted by 
Polish lawyers to the International Congress of Democratic Jurists and the 
International Association of Penal Law. 

It appears that, from the standpoint of Polish law, the greatest war crime 
is not war itself, nor the various crimes that were embodied in the Nuremberg 
indictment, but Fascism. Thus we learn that the punishment of war crimes 
should not be regarded as anything other than part of the struggle against 
Fascism, the ideology of which produces war. In view of this bias it is not 
surprising to find that whenever the legal basis of an argument is a little 
difficult to maintain or justify, appeal is made to extra-legal concepts. Thus 
we find it being argued that all comments concerning nullum crimen and ex 
post law are irrelevancies, only put forward by those who did not suffer 
personally and directly in the recent war. Instead, the learned jurists argue, 
in the first place, that Parliament can do no wrong and so the maxims are 
purely academic, and secondly, the extraordinary and original character of the 
‘ Hitlerite’ crimes was such as to require extraordinary and original treatment. 

In this pamphlet we find it asserted that the Nuremberg Charter is the 
expression of post-war juridical humanitarian tendencies; hence, dissatisfac- ` 
tion is expressed at the fact that the judgment contained no assertion that 
crimes against humanity as such, regardless of their connection to acts of war. 
constitute crimes punishable by international law. Nowhere, however, is there 
any reference to the fact that in the Nuremberg Charter as originally drafted 
this crime was provided for. In the English and French texts of August 8, 
1945, a semi-colon appeared between ‘ war’ and ‘or’ in Article 6, paragraph (c), 
while a comma appeared in the Russian text; by an amending protocol of 
October 6, the comma was introduced into the English and French text. The 
effect of this amendment was to narrow the scope of the crime against 
humanity and render it impossible for the tribunal to return any verdict on 
this count, other than that to be found in the judgment. 

Unconsciously, perhaps, the ‘ Socialist’ concept of Jaw has crept into this 
discussion on Polish law and the punishment of war criminals. At p. 20 we 
learn that the modern State is a coercive organ directed to certain ends in 
accordance with its social structure and the ideology of its working class, and 
so, in a revolutionary State, lése-majesté becomes counter-revolution. Sur- 
prisingly enough, however, it is asserted that there is a higher natural law 
comprising the fundamental rules of morality and such general principles of 
law that none—not even the State—can infringe them with impunity (pp. 88-9). 
On this basis it is argued that if the law forbids certain acts in time of war, 
those acts must also be criminal if committed in time of peace. Among the 
postulates of this higher law are the following: no punishment for being a 
member of a particular nation; no extermination merely for being a member 
of a particular race; complete religious freedom; no legal responsibility for 
political opinion; and the criminal nature of aggressive war (pp. 89-40). In 
view of the fact that tribunals should reflect the new democratic tendencies in 
justice (p. 30), it is not surprising to find that persons guilty of breaches of 
these natural laws may be judged and punished without recourse to Jaw, not in 
accordance with the Nazi concept of ‘the healthy instinct of the people’, or, 
as it is put here, le bon sens national, but in accordance with le bon sens 
humain. Since the end of the war the word democracy has lost any objective 
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meaning and now varies according to the political or national outlook of the 
person using it. It is a little difficult, therefore, to appreciate just how the 
writer’s bon sens humain differs from the bon sens national which he condemns 
so vehemently (p. 40). 

The third paper in this pamphlet is devoted to putting the Polish case 
concerning the acquisition of eastern Germany. Needless to say the argument 
is based on Potsdam, which, we are told, established definitive frontiers merely 
requiring formal recognition in the peace treaty. In support of this argument 
it is pointed out that the Great Powers at Potsdam allowed expulsion of 
Germans from these territories and the settlement of Poles in their place, and 
the writer inquires how this fait accompli, which the Powers ‘recognised’ at 
Potsdam, is to be upset. 

The pamphlet is interesting, and the Polish publishers are to be congratu- 
lated on extending its availability by printing a French text, for nothing is to 
be lost and much may be gained by English lawyers attempting to understand 
the new legal—or, perhaps it is more correct to say, extra-legal—concepts of 
eastern Europe. ‘The value of the pamphlet, however, would have been much 
enhanced if the political bias and not the law had been pushed into the 
background. 

London. L. C. Green. 


DOCUMENTS OF INTERNATIONAL ORGANISATIONS: A SELECTED 
BısLIocrarny. [Boston: World Peace Foundation. Pub- 
lished quarterly. $2.50 per annum; $0.75 per copy.] 


INTERNATIONAL ECONOMIC ORGANISATIONS : THE TRANSITION FROM 
War To Peace. [London: His Majesty’s Stationery Office. 
1947. 40 pp. Is.] 


[INTERNATIONAL organisations became common after the first world war, but 
never in the period between the wars did so many exist as now, and the 
quantity of documents and paper that has been issued by them since 1945 
already far exceeds the total output of the League of Nations and the other 
international organisations throughout the periods of their respective existence. 
Today, including organisations like the Council of Foreign Ministers and the 
Allied Control Councils, some forty or more such international institutions are 
at work, each contributing its share of paper, and each possessing its own 
abbreviated title to confuse the technician as well as the man in the street. 

. Anything that is likely to ease the problem of studying these organisations 
and their work is, therefore, to-be welcomed, and both pamphlets now under 
review contribute to this end. 

The Stationery Office has provided a brief survey of some twenty Inter- 
national Economic Organisations which have contributed to the transition from 
war to peace. Students and others interested will here find a résumé and an 
indication of the organisation and activities of each of these institutions, and 
should be able to estimate without difficulty the role which each has played in 
this transition. The value of the pamphlet is greatly enhanced by the inclusion 
of a table listing twenty-one international economic organisations and the 
States members of each in June, 1947, and it is to be hoped that the 
Stationery Office will print periodic amendments bringing this table up to 
date, for it would be interesting to know whether any other State has joined 
France, the United States and the United Kingdom as the only States members 
of all the organisations listed. 

As a supplement to International Economic Organisations, the bibliography 


‘issued by the World Peace Foundation serves a very useful purpose. Anyone 


wishing to do serious research on these economic organisations or on the other 
International Organisations that now exist, must have recourse to official 
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documents. .This Selected Bibliography provides a comprehensive index of 

- the official documents issued by all the international organisations that now 

exist-or that functioned for a short while after the end of the-war and have 

_ now been absorbed by other institutions. The bibliography does not merely 

detail the names and reference numbers of all these documents, but also gives 

a brief note as to the contents of each, so that the reader is able to separate 

- the chaff from the wheat without having to undertake the irksome task of 

consulting all the documents quoted on the subject in which he is particularly 

“interested. v TOS , ye he 

When it is realised that this first issue of the first volume contains eighty- 

three pages of entries, it becomes obvious that no single person and no single 
~’ book could deal: adequately with the post-war international organisations. ` 


London. | P L. C. Green. ` 





